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I. APPOINTMENT OF JUDGES TO THE SUPREME COURT & HIGH COURT 

INTRODUCTION 

An impartial and independent selection mechanism is a sure safeguard for ensuring that people 

with doubtful integrity do not occupy high judicial offices. The process of selection of judges is 

one of the mechanisms of judicial accountability in India. Article 124(2) lays down the method 

for appointment of judges of the Supreme Court. It provides that  

Every judge of the Supreme Court shall be appointed by the President by 

warrant under his hand and seal after consultation with such of the 

judges of the Supreme Court and of the High Courts in the states as the 

President may deem necessary for the purpose and shall hold office until 

he attains the age of sixty-five years: 

Provided that in the case of appointment of a judge other than the Chief 

Justice, the Chief Justice of India shall always be consulted.   

According to Article 124(4), the judges of the Supreme Court are to be appointed by the 

President in consultation with the judges of the Supreme Court and the High Courts. The 

requirement of consultation with the Chief Justice of India was a novel feature, which was 

markedly different from the past practice. Previously under the Government of India Act 1919 

and 1935, the appointment of judges to the federal judiciary was in the absolute discretion of the 

executive as there was no specific provision for consultation with the Chief Justice in the 

appointment process. The constituent assembly devoted considerable time in formulating 

provisions for establishing a Supreme Court in India. A Special Committee was set up by the 

Constituent Assembly to look into the issue of constitution and powers of the Supreme Court.  

The Special Committee submitted its report on May 21,1947, it dwelt on many issues including 



the question of judicial appointments. It suggested two alternative procedures for making judicial 

appointments, one method was that, for the appointment of the puisne judges, the President 

should in consultation with the Chief Justice, make a nomination, and such a nomination would 

have to be confirmed by at least seven out of a panel of eleven persons, composed of some of the 

Chief Justices of High Courts, members of the Central Legislature and some of the Law Officers 

of the Union. The alternative method suggested was that the Panel should put forward three 

names for every vacancy, leaving the final choice to the President in consultation with the Chief 

Justice. The same procedure (with the necessary modification that the Chief Justice would not be 

consulted) was also to apply to the choice of the Chief Justice1.  The Union Constitution 

Committee did not accept the recommendation of the Committee and suggested that the 

procedure for the appointment of the judges should be for the President to consult with the Chief 

Justice and other judges of the Supreme Court, as such judges of the High Courts as might be 

necessary. However, the Special Committee had made it amply clear that the appointment of the 

judges should not be left to the unfettered discretion of the Executive2.  It was because of this 

reason that the framers of the constitution made provision for consultation with the Chief Justice 

of India in the matter of making judicial appointments to the higher judiciary3. In appointing 

judges to the Supreme Court and the High Courts’ the Constitution provided for consultation 

with the Chief Justice of the Supreme Court. However, the Constitution did not provide any 

guidance for resolving cases where there is a conflict between the views of the President and the 

Chief Justice of India. During the first two decades, after the Indian independence, a convention 

had developed that the opinion of the Chief Justice of India, formed in consultation with the 

Executive was to be given primacy. In the matter of appointment of the Chief Justice of India, 

the Constitution does not provide any specific procedure however after the Constitution came 

into force, the practice to appoint the senior most judge of the Supreme Court as the Chief Justice 

of India was established. This practice came to be uniformly followed, despite the fact that the 



Law Commission of India in its 14th Report titled Reform in Judicial Administration had 

vehemently criticized it. The Law Commission in its report had remarked that    

It is obvious that the succession to an office of this (referring to the Office of 

the Chief Justice of India) cannot be regulated by mere seniority. For the 

performance of the duties of the Chief Justice of India, there is needed, not 

only a judge of ability and experience, but also a competent administrator 

capable of handling complex matters that may arise from time to time, a 

shrewd judge of men and personalities and above all a person of sturdy 

independence towering personality who would, on the occasion arising, be a 

watchdog of the independence of the judiciary . . . .it is therefore necessary to 

set a healthy convention that appointment to the office of the Chief Justice rests 

on special considerations and does not as a matter of course go the senior 

most puisne judge4.       

The government of the day did not take any notice of the recommendation and the practice of 

appointing the senior most judges to the office of the Chief Justice continued.  This long-

standing convention was broke on a number of occasions, most notably during 

the premiership of Indira Gandhi, when Justice A.N. Ray was appointed as the Chief Justice 

despite three judges being more senior than him. The government justified the departure from the 

long established convention on two basis, one that the Constitution did not lay down any rule of 

seniority and secondly citing the recommendation of the Law Commission of India. A literal 

interpretation of the Article 124 of the Constitution would have meant that primacy had to be 

given to the views of the President. This is exactly what the Supreme Court held in the First 

Judges Case .The Apex Court held that the ultimate power of appointment rests with the Central 

government and that it is in accord with constitutional practice in all democratic countries5. The 



judgment of the Supreme Court in this case came in for sharp criticism, as the solution offered by 

the Apex court was not found satisfactory. 

II. COLLEGIUM SYSTEM 

 Ultimately, the Supreme Court in Second Judges Case6, re-visited its judgment in First Judges 

Case, emphasizing the fact that the question of primacy has to be considered in the context of 

achieving the constitutional purpose of selecting the best suitable for the composition of the 

Supreme Court so essential to the independence of the judiciary and thereby to preserve 

democracy7. The Supreme Court, while explaining the rationale of consultation with the Chief 

Justice, pointed out that the provision for consultation with the Chief Justice was introduced 

because of the realization that the Chief Justice is best equipped to know and assess the worth of 

the candidate and his suitability for appointment as a Supreme Court judge and it was necessary 

to eliminate political influence8.  

The Supreme Court made it clear that the opinion of the judiciary symbolized by the view of the 

Chief Justice of India has primacy. The court emphasized the fact that the final opinion 

expressed by the Chief Justice is not merely his individual opinion but the collective opinion 

formed after taking into account the views of some other judges who are traditionally associated 

with this function9. The court laid down the requirement of forming a collegium of judges who 

would advise and help the Chief Justice in selecting the candidate. 

In matters relating to appointments in the Supreme Court, the opinion 

given by the Chief Justice has to be formed taking into account the views 

of the two senior most judges of the Supreme Court. The Chief Justice of 

India is also expected to ascertain the views of the senior most judge of 

the Supreme Court whose opinion is likely to be significant in the 



adjudging the suitability of the candidate. .. .in matters relating to the 

appointments in the High Courts, the Chief Justice is expected to take 

into account the views of his colleagues in the Supreme Court who are 

likely to be conversant with the affairs of the concerned High Court. the 

opinion of the Chief Justice of the High Court would be entitled to the 

greatest weight, and the opinion of other functionaries involved in the 

must be given due weight, in the formation of the opinion of the Chief 

Justice of India. The opinion of the Chief Justice must be formed after 

ascertaining the views of at least two senior most judges of the High 

Court10. 

After the Supreme Court of India laid down the requirement of making appointments to the 

higher judiciary through the collegiums, many cases arose where the Chief Justice of India 

recommended candidates to the President without taking into consideration the views of other 

judges of the collegium. In the Presidential Reference case also known as the Third Judges 

Case, the Apex Court clarified the law laid down by the Supreme Court in the Second Judges 

Case. The Supreme Court laid down that the meaning of the phrase ‘the opinion of the Chief 

Justice’ is ‘reflective of the opinion of the judiciary’ and which means that it must necessarily 

have an element of plurality in its formation. According to the Apex Court, the expression 

‘consultation’ with the Chief Justice requires consultation with the plurality of judges in the 

formation of the opinion of the Chief Justice of India11. As a measure of an additional safeguard 

the court stated the views of other judges constituting the collegium should be conveyed  in 

writing by the Chief Justice of India to the  government of India along with the his own views12. 

The court made it amply clear that the recommendations made by the Chief Justice of India 

without complying with the norms and requirements of the consultation process are not binding 

upon the government of India13. The recommendation of the collegium is generally binding on 



the President. He may however, not appoint a person who for specific reasons he does not 

consider suitable for appointment. In such a case, the collegium must reconsider the 

recommendation. On reconsideration it may drop, the name of the person not found suitable or 

reiterate its recommendation. In the later case, the President is bound to accept the 

recommendation. In case of difference of views among the collegiums, the judgment has tilted 

the scales in favour of a small number of Supreme Court judges other than the chief justice. In 

this context the Apex Court has pointed out that  

If the majority of the collegium is against the appointment of the person, 

that person shall not be appointed, and we think that this is what must 

invariably happen. We hasten to add that we cannot easily visualize a 

contingency of this nature; we have little doubt that even if the two of the 

judges forming the collegiums express strong views, for the good 

reasons, that are adverse to the appointment of a particular person, the 

chief justice of India would not press for such appointment14.   

The main purpose underlying the law laid down by the Supreme Court in the matter of 

appointing Supreme Court judges was to minimize political influence in judicial appointment as 

well as to minimize individual discretion of the constitutional functionaries involved in the 

matter of appointment of the Supreme Court judges. According to V.N.Shukla, the court’s 

interpretation is not, un-justified keeping in view the fact that executive has in the past used the 

power of appointment to undermine the independence of judges15. According to Lord Cooke, the 

opinion in the Third Judges case looks more like a promulgation of policy than an exercise in 

juridical reasoning drawing inferences from the provisions of the constitution. In the words of 

Cooke, the opinion of the Supreme Court in the third judges’ case must be one of the most 



remarkable rulings ever issued by a supreme national appellate court in the Common law 

world16. 

III. CRITICISM OF THE COLLEGIUM SYSTEM 

This system of appointing the judges through the collegium has its detractors who feel that the 

judiciary has usurped the power of appointing the judges, which constitutionally belonged to the 

executive. Krishna Iyer.J has thus remarked that  

The process is innocent but in my view constitutionally unwarranted. I 

refer to the collegium phenomenon based on the pronouncement of a 

nine-Judge Bench (1998 7 SCC 739) which held, by a majority of one, 

that the independence of the judiciary demands that the selection of 

judges of the higher courts be made the monopoly of a batch of three 

senior-most judges. The executive power to appoint judges is wrested 

from the Cabinet and exercised by the collegium. This is a novel 

conquest, unique in any democracy. The selection of judges is an expert 

job, but judges, senior or junior, are untrained and without investigative 

tools and unfit for this non-judicial technical operation”17.  

There is a view that the decision in the First judges case was constitutionally correct but it was 

definitely not in accordance with the constitutional convention18. One of the leading Indian 

lawyers Fali Nariman, who pleaded and ultimately won the case for the petitioner in the Second 

Judges cases has queerly become one of the critics of the collegium system. Nariman is of the 

view that even after re-constructing Article 124(2) in the guise of judicial interpretation the 

selections to the highest judicial office of the country could not be implemented in the spirit in 

which the doctrine was propounded. According to Nariman, the basic reason for this failure was 



the fact that senior most judges of the Supreme Court to put in his words “could not always see 

eye to eye in matters of appointing judges”19. Nariman observes 

 The truth is that, although good, competent, honest men and women 

have been appointed to the superior judiciary under this judge evolved 

doctrine, many able, competent persons have been passed over for 

wholly unknown reasons simply because there is no institutionalized 

system for making recommendations; no database or referral record of 

high court judges who are considered suitable for appointment as judges 

of the Supreme Court20.   

One of the vehement critics of the collegiums system, Prashant Bushan, has remarked that  

This (power of  appointment of judges) has been appropriated by the 

judiciary who has been making the appointments in an arbitrary, non-

transparent and nepotistic manner. The higher judiciary has thus 

become a self-perpetuating oligarchy21.  

According to M.P.Singh, the solution offered by the Court, does not seem to be working well, it 

may have reduced the interference of the executive in the appointment of judges but it has not 

made any qualitative difference in the judiciary22.  

The Law Commission in its 214th Report titled Proposal for Reconsideration of Judges Cases I, 

II and III stated that the Supreme Court has virtually re-written Article 124(2) and Article 217 by 

these three judgments. The Commission criticized the system of collegiums, it expressed the 

view that the Constitution does not provide for any system of collegiums. The Commission 

expressed the view that the original framework for making appointments under the Constitution 

should be restored23.  



IV. NATIONAL JUDICIAL APPOINTMENTS COMMISSION 

In the year 2015 the collegiums system was sought to be dispensed with, by the enactment of 

National Judicial Appointments Commission (NJAC) Act, 2015 and the incorporation of 99th 

constitutional amendment1. The establishment of the National Judicial Appointments 

Commission (NJAC) in the year 2015 marked an important milestone in the constitutional 

history of India. The National Judicial Appointments Commission Act, 2015 provided for the 

establishment of NJAC with the following composition:  

a) Chief Justice of India 

b) Two Supreme Court Judges 

c) Union Minister of Law and Justice 

d) Two Eminent Persons 

 The commission was to be headed by the Chief Justice of India (CJI) who was also the 

Chairperson of the Commission. In addition to the CJI there were two more judges from the 

Supreme Court in the Commission as its members.  The commission therefore, gave adequate 

representation to the judiciary while at the same time providing representation to the members of 

the executive and the civil society by including the minister in charge of the Law and Justice and 

two eminent persons as it members respectively. However, the experiment of establishing a 

NJAC was short-lived as the Supreme Court in SCARA v Union of India2 declared the NJAC 

Act, 2015 as unconstitutional because it violated the basic structure of the constitution. In this 

                                                             
1 By virtue of the Constitution (Ninety-ninth amendment) Act, 2014 i) New articles 124A, 124B and 124C were 
inserted. Articles 127, 128, 217, 222, 224A, 231 were amended. The amendment provided for the formation of a 
National Judicial Appointments Commission. In Article 124(2) (a) the words “after consultation with such of the 
Judges of the Supreme Court and of the High Courts in the States as the President may deem necessary for the 
purpose” were substituted with the words “on the recommendation of the National Judicial Appointments 
Commission referred to in article 124A” (b) the first proviso was omitted; (c) in the second proviso, the words 
“Provided further that”, were substituted with the words “Provided that.” The new article 124A provided for (1) 
The National Judicial Appointments Commission, which would consist of: (a) Ex officio chairperson: The Chief 
Justice of India, (b) Ex officio members: Two other senior Judges of the Supreme Court next to the Chief Justice of 
India,(c) Ex officio member: The Union Minister in charge of Law and Justice, (d) A committee (consisting of the 
Prime Minister, the Chief Justice of India and the Leader of Opposition in the House of the People or if there was 
no such Leader of Opposition, then, the Leader of the single largest Opposition Party in the House of the People) 
would nominate two eminent persons, One of the eminent persons to be nominated would be from amongst 
persons belonging to the Scheduled Castes, the Scheduled Tribes, Other Backward Classes, Minorities or Women 
 
The period for which an eminent person shall be nominated is three years. An eminent person shall not be eligible 
for renomination. (2) The mere existence of any vacancy or defect in the constitution of the Commission cannot be 
the ground for the  questioning or invalidation of any act or proceeding of the National Judicial Appointments 
Commission. 
2 AIR 2015 SCW 5457 



case the Supreme Court while reviving the system of collegium stated that NJAC and the 99th 

amendment is unconstitutional on the ground that it impinges on the independence of judiciary3 

in the matter of appointment of judges to the constitutional courts.  

II. REMOVAL OF JUDGES OF SUPREME COURT & HIGH COURT 

INTRODUCTION 

Notwithstanding a greater emphasis on judicial independence, the framers of the Constitution did 

try to provide a mechanism for making the judges accountable. There were detailed deliberations 

in the Constituent Assembly on the need to provide a mechanism to make judges accountable 

while at the same time safeguarding the independence of the judiciary. The only worthwhile 

provision in the Constitution for making erring judges of the higher judiciary accountable is the 

provision for removal of the judges. The Constituent Assembly discussed at length the process of 

removal of judges of the higher judiciary; many views were expressed on devising a proper 

mechanism. The deliberations centered on two specific modes of removal, one view advocated 

by Ayyar and Santhanam and the other proposed by Ayyangar. The mechanism proposed by 

Ayyar and Santhanam provided for the removal of the judges by the President for incapacity or 

proved misbehaviour, upon an address by both houses of the Parliament24. On the other hand, 

Ayyangar advocated removal of judges on similar grounds but by a Special Tribunal25. 

Interestingly the Sapru Committee had also recommended that the power of removal of the 

judges of the Supreme Court should be vested in the President who could exercise this power 

with the concurrence of a special tribunal26. However, according to Ayyar, the weighty 

procedure of a parliamentary address enhanced the dignity of the Supreme Court and this method 

was preferable to a simple tribunal27. In the pre-independent India, the removal of the judge of 

the federal court was governed by clause (b) of the proviso to sub-section 200 of the Government 

of India Act 1935. According to this provision, a judge of the Federal Court could be removed 

                                                             
3 Independence of Judiciary being a feature of the Basic Structure of the Constitution. 



from his office by order of the Governor-General on the ground of misbehaviour or of infirmity 

of body or mind, if the judicial committee of the Privy Council, on reference being made to them 

report that the judge ought on any such ground to be removed. This procedure of removal of the 

judges required determination by a judicial body about the alleged grounds of mis-behaviour or 

infirmity of body or mind before the judge could be removed28. In fact, this very process of 

removal of judge was used to remove a permanent judge of the Allahabad High Court, Justice 

S.P.Sinha. In what can be termed as the first instance of removal a judge of the Higher Judiciary 

in Independent India, Justice Sinha was held guilty of improper exercise of judicial functions29. 

After the charges of misconduct were proved against the judge, the Federal Court opined that his 

continuance in office will be prejudicial to the administration of justice and to public interest. 

The Court recommended removal of the judge. In the Constituent Assembly, a proposal on 

similar grounds was mooted by Tajamul Hussain, which suggested that a Supreme Court judge 

should be removable by the order of the President only after a committee consisting of all the 

judges of the Supreme Court had investigated the charge and reported on it to the President30. 

Ultimately, the framers of the Constitution adopted the proposal of Ayyar by introducing Article 

124(4) in the Indian Constitution. Article 124(4) of the Constitution provides 

A Judge of the Supreme Court shall not be removed from his office 

except by an order of the President passed after an address by each 

House of Parliament supported by a majority of the total membership of 

that House and by a majority of not less than two thirds of the members 

of that House present and voting has been presented to the President in 

the same session for such removal on the ground of proved misbehavior 

or incapacity. 



The Constitution by virtue of Article 217(1) (b) provides for a similar procedure of removal for 

High Court judges31. The Indian constitution provides for removal of judge on the ground of 

proved misbehaviour but it does not define the term misbehaviour. The expression misbehaviour 

is a wide term, which is incapable of being defined precisely. In Krisha Swami v Union of India, 

K. Ramaswamy.J acknowledged the difficulty in precisely defining the expression misbehaviour  

The constitution or the Act (referring to the Judges Inquiry Act) did not 

define misbehaviour. Several internal forums for judicial independence 

suggested to define misbehaviour  but to no avail. No legislature in any 

democratic  country attempted to do so as it would appear to be difficult 

to give a comprehensive definition to meet myriad situations32. 

The term misbehaviour by includes willful misconduct in the office, corruption, lack of integrity, 

or any other offence involving moral turpitude however  the term misconduct does not refer to 

every act, conduct, or even error of judgment or negligent acts by Higher judiciary.33  

In India, the whole process of removal of judges is separated into two parts namely (a) the 

statutory process and (b) the parliamentary process. The process of initiation to investigation and 

proof of misbehaviour or incapacity is covered by an enacted law, the Judges (Inquiry) Act 1968 

and therefore this process is known as the statutory process whereas the parliamentary process 

commences only on proof of misbehaviour or incapacity in accordance with the law enacted 

under Clause 5 of Article 12434. 

 

PROCEDURE FOR REMOVAL OF JUDGES 

In India, the Parliament is empowered to regulate by law the procedure for presenting the address 

and for the investigation and proof of mis behaviour or incapacity of a judge. The law envisaged 

in Article 124(5) is a parliamentary law, which is of a higher quality and efficacy than the rules 



made by the house for itself under Article 118 of the Constitution. In the year 1968 the 

Parliament enacted the Judges (Inquiry) Act, which sets out in detail the procedure for 

conducting the removal proceedings of the judge. The Act governs the making of allegation, 

initiation of the proceedings investigation and proof of mis behaviour or in-capacity of a judge. 

The process for the removal of the judges begins with a notice of motion for removal of the 

judge presented by 100 members of the Lok Sabha or 50 members of the Rajya Sabha35. The 

Speaker/Chairman may admit the motion on admitting the motion the Speaker or Chairman is 

obliged to constitute a committee consisting of Supreme Court judge, a Chief Justice of a High 

Court and a distinguished jurist. The constitution of the committee implies that the process of 

impeachment presuppose a prior judicial determination of the charges leveled against the judge. 

The committee constituted under the Act is to frame definite charges against the judge on the 

basis of the which the investigation is proposed to be held and give him a reasonable opportunity 

of being heard including the cross examination of witnesses. For the purposes of making an 

investigation the Committee has the powers of a civil court 36.The committee submits its report 

containing the findings on each of the charges separately to the Speaker or the Chairman. The 

Speaker or the Chairman places the report before the House, which may take no further action if 

the committee exonerates the judge, in such cases the political element in the process of removal 

has no further option. In case the judge is not exonerated, the House takes up the motion for 

consideration. If the report of the inquiry committee is not unanimous and the majority hold the 

judge to be not guilty the majority will prevail37.Once the motion has been adopted by the House 

according to the relevant constitutional provisions, an address may be presented to the President 

for the removal of the judge. A motion which is moved in either or both the houses for the 

removal of a judge does not lapse if the House is dissolved before it is taken up for consideration 

by that House, after the completion of inquiry by that House, after the completion of inquiry by 

the Inquiry committee and remains pending until it is taken up for consideration. The ultimate 



authority regarding the removal of the judge remains with the Parliament in the sense that even if 

the Committee for investigation records a finding that the judge is guilty of the charges it is still 

open to the Parliament to decide not to present an address to the President for removal. There 

have been few instances in India when removal proceedings have been initiated against judges of 

the higher judiciary. 

 

Removal Proceedings against Justice V.Ramaswami 

The charges against Justice Ramaswami, related to the time when he was Chief Justice of the 

High Court of Punjab and Haryana. The Judge was in addition to other instances of misconduct 

charged for the following38: 

1. That he purchased carpets and furniture for his residence and High 

Court from public funds from handpicked dealers at inflated rates. 

2. That he misappropriated some of the furniture purchased from public 

funds for his official residence. 

3. That he misused public funds by making the court pay for non-official 

calls made from telephones in his official residence 

4. That he gave un-justified promotion each within 18 months to several 

members of subordinate staff of the High Court with whom he misused 

for aiding and abetting the above acts for his personal benefit. 

  

Consequent upon the motion of the members of Parliament an inquiry committee was constituted 

under the Chairmanship of Justice P.B.Sawant  its other members included the judge Justice 

P.D.Desai and D.P.Chinnapa Reddy a distinguished jurist. The committee confirmed that the 

accusations against justice Ramaswami were proved correct. As a logical step, impeachment 

proceedings under Article 124 of the Indian Constitution were initiated against the judge. This 



was the first instance in India when a judge of the Supreme Court was sought to be impeached. 

However, for want of required votes ,the resolution for impeachment could not be passed the 

Parliament thus failed to impeach justice Ramaswami. This was an unfortunate event where 

Justice Ramaswami was left off the hook despite  being found guilty of willful and gross misuse 

of office and moral turpitude. 

Removal Proceedings against Justice Soumitra Sen 

On the recommendations of the then Chief Justice of India impeachment proceedings were 

initiated against Justice Soumitra Sen after a motion for removal of the judge was moved in the 

Rajya Sabha. The motion of impeachment was specifically moved in respect of two grounds of 

misconduct by Justice Soumitra Sen39: 

1. Misappropriation of large sums of money which he received in his 

capacity as receiver appointed by the High Court of Calcutta. 

2. Misrepresented facts with regard to the misappropriation of money 

before the High Court of Calcutta. 

In accordance with the Judges (Inquiry) Act 1968, the Chairman of Rajya Sabha constituted a 

committee. The Committee headed by  Supreme Court judge Justice B Sudershan Reddy, had as 

its members Punjab and Haryana High Court Chief Justice Mukul Mudgal, and noted Jurist Fali 

S. Nariman. The Report of the three-member committee, placed in both Houses of Parliament, 

was of the opinion that Justice Sen was guilty of misbehaviour under Article 124(4) read with 

proviso (b) to Article 217(1) of the Constitution of India. Consequently, the Rajya Sabha 

successfully passed the resolution of impeachment against Soumitra Sen. However before the 

impeachment motion could be initiated against him, Justice Sen chose to tender his resignation. 

Owing to his resignation, the Lok Sabha decided to drop the impeachment proceedings against 

the judge.  



Removal Proceedings against Justice Dinakaran 

Recently, fifty members of the Rajya Sabha submitted a notice of motion for presenting an 

address to the President of India, for removal of Justice Dinakaran, the then Chief Justice of the 

Karnataka High Court, under Article 217 read with Article 124(4) of the Constitution of India. 

The acts of misbehaviour allegedly committed by the petitioner were enumerated in the notice, 

which was accompanied by an explanatory note and documents in support of the allegations. The 

allegations contained in the notice of motion included, owning  assets disproportionate to the 

known sources of income, entering into benami transactions, illegal encroachment of  

government and public property, abuse of judicial office, repeated undervaluation of property to 

evade stamp duty40.  After the motion was admitted, the Chairman of the Rajya Sabha, 

constituted a Committee under the Judges (Inquiry) Act, to inquire into the allegation against 

Justice Dinakaran. However before the Committee could complete its inquiry, Justice Dinakaran 

approached the Supreme Court challenging the appointment of Mr. P.P.Rao as a member of the 

inquiry committee on the ground of bias. The Supreme Court of India bench headed by 

Justice GS Singhvi permitted Dinakaran's plea seeking Rao’s removal on the ground that Rao 

was biased against him41. However, the same bench refused to quash the charges framed by 

three-member panel42.  Before the committee could revive its inquiry, Justice P.D.Dinakaran 

submitted his resignation ending the removal proceedings. 

 

4.6 CONCLUSION  

In the common law world, the ultimate form of judicial accountability is the process of 

impeachment or removal of judge upon an address of the Parliament. This parliamentary process 

of removal of judges is not only cumbersome but also ineffective. In the United States of 

America, there have been few instances only when the process of impeachment has been used to 



discipline judges of the Higher Judiciary. In the United Kingdom barring the removal of Sir 

Jonah Barrington in 1830 no other judge has been removed through the parliamentary process. 

The overall view emerging from the comparative analysis of the mechanism of judicial 

accountability highlights the fact that the process of removal of the judges in common law world 

is, extremely cumbersome and that they are virtually irremovable. It is ironical that while the 

executive and the legislature are accountable for their acts and omissions, the judiciary has 

largely remained free from the fetters of accountability. 

 In India, the complex parliamentary process of removal of the judges does not provide an 

effective mechanism for disciplining the judges.  The experience has shown that this process is 

extremely cumbersome, ineffective and vulnerable to petty political considerations. The failure 

of the Parliament to impeach Justice Ramswami even after allegations of gross misconduct were 

proved against him is a stark reminder that the process of impeachment of judges is hardly 

successful. Recently removal, proceedings were initiated against the two Judges of the Higher 

Judiciary who conveniently escaped the removal proceedings by tendering their resignations, 

rendering the whole removal proceedings in the Parliament infructous.  The collegiums system 

has also been criticized for the inordinate delay in making judicial appointment and lack of 

transparency in its processes. The current mechanisms of judicial accountability in India are 

clearly inadequate in dealing with the challenges of corruption in the judiciary.  
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