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9th Semester (Code of Criminal Procedure) 

Unit –V :- 

 

1) Section 211-224:- (charge including joinder of charge) 

Section 211:-  
    a charge is a written document containing the description of the offences which the court, either in an 

inquiry or trial, finds prima facie proved by evidence before it  to have been commited by the accused so 

as to require him to defend himself. In an old case ‘ Reily vs Emperor’-ILR 28 Cal 434/ Waroo vs 

Emperor-AIR 1948 Sind 40, a charge has been defined as a precise formulation of the specific 

accusations made against a person who is entitled to know its nature at the very earliest stage. A charge 

is a very important step in a criminal proceeding. it separates the inquiry stage from trial. The term 

charge has been defined in sec 2(b) of the code. The charge must be clear and specific. It must refer to 

the section of the IPC under which the offence charged is punishable and will include offences as 

mentioned in the penal laws for the time being in force. It should also specify distinctly the portion of 

the section which is applicable to the case. Again we find in Manipal Vs state of Haryana 2010 4 CrLJ 

4450 SC that the object of the framing of charge is to enable an accused to have a clear idea of what he 

is being tried for and of the essential facts that he has to meet. The charge must contain the particulars 

of date, time, place, and the person against whom the offence was committed which are reasonably 

sufficient to give the accused notice of the matter with which he is charged.  

It is the basic principle of law that before summoning a person to face a charge and more particularly 

when a charge sheet is actually framed, the court concerned must be equipped with at least prima facie 

material to show that the person who is sought to be charged is guilty of an offence alleged against him. 

Section 212: 

The object of this section, as has been mentioned in Bhagwant singh vs state of Punjab 1989 2 Punj LR 

439, is that the provisions of this section are very material as the same are meant to give a notice to the 

accused to meet the charge framed against him. Thus a charge must contain those very particulars 

which give the accused an idea of the case which he has to meet. It may not contain the elaborate 

details but there should be no doubt left in the mind of the accused as to what is the case against him 

and what allegations he has to meet. If it does not full these conditions, it is not a proper charge. 

 

 

 

 



Section 213:  

The object of this section is two fold:- 

a) First to ensure that the accused has sufficient notice of the matter with which he is charged as 

otherwise he will be seriously jeopardized in his defense and  

b)  And secondly to enable the court to keep in view the real points in issue and to confine the 

evidence to such points. 

As mentioned in ‘re Bhupalli Mulliah AIR 1959 Andh Pra 477, by failure to convey to the accused and 

inform him of what he is being charged with, what he has to meet and against what he has to defend 

himself, whether framing an unintelligible charge or not framing a charge, prejudice is assumed and the 

conviction is to be set aside. This section requires the manner of the commission of the offence being 

set out when the nature of the case is such that the particulars required by section 211 and 212 do not 

give the accused sufficient notice of the matter with which he is charged. 

SECTION . 214..  

In every charge words used in describing an offence shall be deemed to have been used in the sense 

attached to them respectively by the law under which such offence is punishable.  

SECTION . 215. 

This section deals with the effect of the errors relating to a charge. Under this section when there is a 

charge and there is either error or omission in it or both, and whatever its nature, it is not to be 

regarded as material unless two conditions are fulfilled, both of which are matters of fact:- a) the 

accused has, in fact, been mislead by it and 2) it has occasioned a failure of justice. It may be noted that 

section 215 is with reference to a trial which has already commenced or taken place. It would, therefore, 

normally relate to errors or omissions which occur in a trial that has validly commenced. The section 

further tells us what errors and omissions in a charge are or are not material. An error or omission can 

be regarded as material, as mentioned above, if the accused was in fact mislead by it and it has 

occasioned failure of justice. Thus we can put it this way too that when the accused is not mislead by the 

error or omission, but fully understands the case brought against him and raises all possible defences in 

the trial, the error and the omission cannot be said to be material. Equally true is the fact that mere 

occurrence of an error or omission is not enough unless it occasions a failure of justice. 

Section 216 

this section confers jurisdiction on all the courts to alter or add to any charge framed earlier at any time 

before judgment is pronounced and sub sections 2 to 5 prescribe the procedure to be followed  after 

such addition or alteration. The section invests the courts with an all comprehensive powers of 

remedying defects, whether they arise out of the framing of a charge or the non framing of a charge and 

whether they are discovered at the inception of the trial or at any subsequent stage of it prior to the 

pronouncement of judgment. Further a court has the power to add a new charge but only if the 

evidence and the circumstances of the case justify. It was held in State of Maharashtra Vs Salman Salim 



Khan 2004 Cri L J 920 (SC) that the law governing the trial of criminal offences provides for the alteration 

of charges at any stage of the proceedings depending upon the evidence adduced in the case. If the trial 

is being held by a court of a magistrate, it is open to that court at any stage of trial if it comes to the 

conclusion that the material on record indicates the commission of an offence which requires to be tried 

by a superior court, it can always do so by committing such case for further trial to a superior court as 

contemplated in the code. On the contrary if the trial is being conducted by a superior court like the 

sessions court and if the court comes to a conclusion that the evidence produced in the said trial makes 

out a lesser offence than the one which the accused is charged, it is always open to the court based on 

the evidence to convict such accused for a lesser offence. In the instant case the accused was originally 

charge sheeted for an offence under 304-A IPC which is triable by a magistrate. Subsequently the charge 

was altered to one under section 304 Part II IPC triable by the court of sessions., it was held that the 

concerned court is empowered at all the trial stages to alter the charge appropriately depending on the 

evidence led before it provided it causes no prejudice to the accused.   

Section 217:   

this section provides that whenever a charge is altered or added to by the court after the 

commencement of the trial, the prosecutor and the accused shall be allowed to recall or re summon and 

the examine with reference to such alteration or addition any witness who may have been examined 

and also to call any further witnesses whom the court may think to be material. A witness so recalled 

after the charge is amended, can be examined only with regard to the modified charge. The accused has 

a right to recall prosecution witnesses after the alteration of the charge even if such alteration does not 

affect his defense. Such right however can be denied by the court if it is of the opinion that the purpose 

is only to delay and to defeat the ends of justice and is vexatious. the code has given ample power to the 

trial as well as the appellate courts to alter or amend a charge provided the accused has not to face a 

charge for a new offence or is not prejudiced either by keeping him in the dark or in not giving him a full 

opportunity of meeting it and putting forward any defense open to him on the charge finally preferred 

against him. We find in an old case Nagendra Nath Sen Gupta Vs emperor 33 Cr L J 265 that whereafter 

the conclusion of the case and before the delivery of judgment, the  magistrate made an alteration in 

the charge but rejected the application of the accused to cross examine certain witnesses on the ground 

that the alteration of the charge was in no way material and that the object by the accused was 

absolutely frivolous, it was held that it was violation of the mandatory terms of this section and as such 

vitiated the trial. 

It must also be born in mind that recalling of the witnesses can only be done away with if the court feels 

that the same is :- 

a) For the purpose of vexation, 

b) For delaying the proceedings and  

c) To defeat the ends of justice.    

 

 

 



Section 218:- 

the object of the rule embodied in the section is to ensure a fair trial and to see that the accused is not 

bewildered by having been asked to defend several unconnected charges or distinct offences lumped 

together in one charge or in separate charges. In Banwarilal Jhunjhun Vs Union Of India-AIR 1963 SC 

1620, it was held that the expression ‘every distinct offence’ has a different content from the expression 

‘every offence’ or ‘each offence’. A separate charge is required for every distinct offence , and not for 

each separate offence. The word ‘distinct’ means ‘not identical’. It stresses that the two things are not 

the same. Two offences would be distinct only if they are not in any way inter-related. If there is some 

inter-relation, there would be no distinctness, and it would depend on the circumstances of the case in 

which the offences were committed whether there be separate charges for those offences or not. 

This section embodies the general law as to the joinder of charges. It has two subsections, and each 

subsection lays down a general rule. Subsection 1 lays down that for every distinct offence of which any 

person is accused, there shall be a separate charge, and the subsection 2 lays down that every such 

charge shall be tried separately, except in the cases mentioned in section 219,220,221 and 223. Thus 

section 219 to 223 contain exception to the rule in section 218. 

Secondly the provisions of this section are mandatory. The object of this section is to give the accused a 

notice of the precise accusation in writing which he has to face at the trial. The section lays down that 

there shall be a separate trial for each distinct offence but not that there shall be separate trial in 

respect of each accused. No such right to claim separate trial exists. But there is another aspect to the 

rule given in this provision. Even though a trial for two or more offences may not be permissible under 

the code, the accused may, in the interest of his own convenience, desire that he may be tried in the 

same trail for all or any number of charges framed against him. If he does so desire, the technical 

objection concerning misjoinder of charges would stand waived and he may be tried in the same trial for 

such charges. But to enable this being done, two conditions have to be satisfied:- 

i) The accused must move an application in writing requesting the magistrate to try him for all or 

any of the charges in the same trial, and 

ii) The magistrate must himself be of the opinion that the accused is not likely to be prejudiced 

thereby. 

 

 

Section 219: 

As clearly mentioned in the language of the section, the principle underlying this section is that offences 

of the same kind committed within a space of short period of time, namely, of one year, and consisting 

of not more than three transactions are not likely to prejudice the trail of the accused and so may be 

tried together. But more transactions than three or extended over a large period of time may not be so 

tried together. The sections lays down three limitations namely that the offences must be of same kind, 

that they must have been committed within the space of one year and that more than three offences 

should not be joined in the same trial. Therefore this is the only section which provides for disconnected 

offences being tried together, and this can only be done provided the three limitations laid down in that 

section are satisfied. Thus this section does not deal with acts but with offences. It does not provide that 

the accused may be charged with having committed three acts or three series of acts of same kind. If the 

several acts out of which the offences arise do not form one transaction and disclose the commission of 



more than three offences of same kind or more offences than one which are not of same kind or if the 

offences are separated by the interval of more than 12 months, the provisions of this section would be 

contravened, if a joint trial of all these offences is ordered. Thus the essence of the section does not 

permit of three offences being lumped together so as to be treated a one offence but merely permits 

the trial of the three entirely separate offences at the same trial. 

 

Section 220:   

 Let us first understand briefly what ‘transaction’ would mean here. It has been well defined by Sir James 

Stephen ‘as a group of facts so connected together as to be referred to by a single name, as crime, a 

contract, wrong, or any other subject of inquiry which may be in issue’. The question whether a series of 

facts are so connected together as to form the same transaction is a question of fact in each case 

depending on proximity of time and place, continuity of action and community of purpose or design. 

Thus in order to determine whether a group of facts constitute one, it is necessary to ascertain whether 

they are so connected together as to constitute a whole which can be properly described as a 

transaction. In Sanuman Vs Emperor AIR 1921 All 19 it was held that the real and substantial test by 

which to determine whether several offences are so connected as to form the same transaction 

depends on whether they are so related to one another in point of purpose or as cause and effect, or as 

principle and subsidiary acts as to constitute one continuous action. A mere interval of time between 

the commission of one offence and the other does not by itself necessarily import want of continuity 

though the length of the interval may be an important element in determining the question of the 

connection between the two. Thus continuity of action is an important test in the matter. If a 

continuous thread runs through the acts complained of, the charges arising out of those acts would be 

liable to be joined together under sub section 1. 

 

Section 221:  

Section 218 embodies the cardinal principle that for every distinct offence there must be a separate 

charge and such charge must be tried separately but section 219 and this section enact exceptions to 

that rule and specify the cases in which departure from the rule can be made and more than one charge 

can form the subject of one and same trial. This section provides for cases where it is doubtful what 

offences have been committed. It applies to the cases in which the facts are not doubtful but the 

application of law to the facts is doubtful. Thus the section applies where the doubt is about the nature 

of offence and not about the facts.  

Subsection 1 contemplates a state of facts constituting a single offence but is doubtful whether the act 

or acts involved may amount to one or other of several cognate offences. At the stage of framing of a 

charge, the judge has no evidence before him, thus it should be his endeavor to so conduct a proceeding 

that it will not rendered futile because of a technical flaw. Section 221 and 222 provide means by which 

the technicalities do not succeed in the trial. In doubtful cases, the judge shall frame charges for all 

offences capable of being constituted by the materials produced by the prosecution.  

Under sub section 2 but under the circumstances contemplated under sub section 1, an accused person 

may be convicted of an offence , even though there has been no charge in respect of it, if the evidence is 

such as to establish a charge that might have been made , e.g as laid down in ‘In re upputholla 

sreenivasulu’ AIR 1958 An Pra 37 , in a murder case the omission to frame an alternative charge under 



section 201 does not become immaterial when the evidence on record is sufficient to convict him under 

that section.  

 

Section 222: 

This section contemplates a conviction of minor offences included in the offence charged in either of the 

two cases:- 

i) Where the offence charged consists of several particulars, a combination of some only of which 

constitutes, a complete minor offence and such combination is proved but the remaining 

particulars are not proved, 

ii) Where the facts are proved which reduce the offence charged to a minor offence. But there can 

be no conviction for a major offence on charge of minor one. This section is an exception to 

the rule that person cannot be convicted of an offence with which he is not charged. 

 

As laid down in Parama Vs State AIR 1956 Raj 39, this section lays down the limit under which a person 

who has been charged with a particular offence can be convicted of any other offence. In order that the 

conditions prescribed under this section may be fulfilled, it is necessary under sub section 1 and 2 that 

the offence for which the accused is sought to be convicted must be minor in relation to the offence 

with which he is charged, which may be called the major offence.  

In cases contemplated by this section the graver charge gives to the accused notice of all the 

circumstances going to constitute a minor one of which he may be convicted. The latter is arrived at by 

mere subtraction from the former. 

 

Section 223:    

Under this section joint trial of several persons is permissible. This section applies only to trials and not 

to inquiries. A joint trial of several persons under this section is not vitiated merely by the facts that at 

the end of the trail the facts found happen to be different from those on the basis of which the carges 

were originally framed. 

This section is the last of the exceptions to the rule laid down in section 218 and expressly mentioned in 

that section. This is the only section which deals with the joint trial of more than one person. The 

preceding four sections are intended to cover the case of one accused person, though for more than 

one charge. This section refers to the joinder of different accused at a single trial. What is laid down in 

the section is that accused person of same offence committed in the course of the same transaction can 

be tried together, persons accused of a offence and those accused of its abetment or attempt to commit 

it can be tried together; persons accused of more than one offence of same transaction can be tried 

together and so on. Thus each clause mentions which person can be tried together. Though the joint 

trial of more than one person in the same trail is limited by the provisions of clause a to g , the provisio 

to the section enables persons not covered by any one of these clauses being tried together provided 

that they themselves apply for the same in writing and the magistrate is satisfied that the accused would 

not be prejudicially affected by the joint trial and it is expedient to try them in the same trial. 

 

 

 



 

 

 

Section 224:   

This section applies only to the charges formally framed under chapter XVII of this code. It applies to a 

case where a person is accused of several offences and not to a case where several formal charges have 

been drawn up by the court against him.  

 

SECTIONS 225 to 237Sessions trial 

SECTION . 225. Trial to be conducted by Public Prosecutor. 

 The words ‘to conduct’ means to lead, guide, manage’. It conveys the idea of 

leading and guiding that is to say, the person who conducts the prosecution 

determines all important questions of policy involved in the course of trial and 

the attitude to be adopted by the prosecution towards material objections 

raised or demands made by the accused with respect to the evidence. To sum 

up, the conduct of all the prosecutions before a court of session shall be in the 

hands of a public prosecutor appointed under section 24 subject to his power 

to instruct a duly qualified person acting under his directions. Further the 

public prosecutor holds a statutory office and can drop witnesses. But he can 

do so only with the keen desire to discover truth and must follow rules of fair 

play.    

Section 226: Opening case for prosecution. 

The procedure as prescribed is that the prosecution is to open its case and to 

examine its witnesses. Counsel for the prosecution opens the prosecution case 

by giving the outline of evidence and the leading features of the case. In doing 

so he ought to state all that it proposes to prove. In opening the case the 

prosecutor has to state by what evidence he expects to prove the guilt of the 

accused. So far as the criminal cases are concerned, the opening for the 

prosecution ought always to be confined to matters which are necessary to 

enable the judge to follow the evidence when it is produced in the court. This 

is not the stage of a case at which doubtful questions of admissibility should 

either be raised or decided.  Thus it may also be noted that it is for the public 



prosecutor or some person permitted under section 302 to conduct the 

prosecution and not the judge to open the case. It is illegal to commence the 

trial in absence of public prosecutor.   

SECTION 227.Discharge.  

The scope of the power of a session judge under section 227 has been laid 

down in various pronouncements of the Supreme Court. In state of Bihar Vs 

Ramesh Singh AIR 1977 SC 2018 the apex court held that the standard of test 

and the judgment which is to be applied at the end of the case is not to be 

exactly applied at the stage under 227 or 228. If at the initial stage there is a 

suspicion against the accused, it is not open to the court to say that there is no 

sufficient ground for the proceeding against the accused.  

The section enacts that the judge on complying with the formalities as stated 

therein, shall, if he finds that there are no sufficient grounds for proceeding 

against the accused for trial, record his reasons and discharge him. The test 

laid down in the section to justify an order of discharge of an accused is 

obviously negative. In other words the discharge is permissible only when 

there are no sufficient grounds for trying the accused. It follows therefore that 

even in a case where sufficiency of grounds is doubtful, the proper thing to do 

is to proceed with the trial. To put in other words the discharge is warrented 

only when the absence of sufficiency of grounds is clearly established by the 

evidence on record. Further the grounds for discharge must be stated that no 

conviction is possible. The object of the requirement to give reasons is to 

enable the superior court to examine those reasons and to find out whether 

the order of discharge was justified or not. But if the judge proceeds further 

with the trial, and decides to frame a charge against the accused he need not 

to record his reasons for refusing to discharge the accused.   

 

SECTION. 228.Framing of charge.  

The sub section 1 of this section provides for a case in which the judge does 

not discharge the accused under section 227 and decides to proceed further 

against him. Two alternative cases are possible. The sessions judge may fing 



out that though there are grounds for proceeding against the accused, no 

offence is made out on the allegations or the evidence which may exclusively 

be triable by a court of session. In such a case he shall transfer the case for 

trial to the chief judicial magistrate, who shall try the offence in accordance 

with the procedure for trial of the warrant cases instituted on police report. If 

however the offence is one triable exclusively by the court of session, then the 

judge will himself proceed with the trial and frame the charge or charges 

against the accused persons, and when that is done, these charges shall be 

read over and explained to the accused and they shall be asked if they plead 

guilty of the offence or offences charged or claim to be tried.  

The session court has to consider the record of the case and the documents 

submitted in order to find out whether an offence has been committed which 

is exclusively triable by the session judge or an offence has been committed 

which is not exclusively triable by the session judge. And as said earlier, in the 

latter case the matter has to be transferred for trial to the Chief judicial 

magistrate.  At the stage of framing of charges, the meritorious consideration 

of evidence and materials by the court is not required.      

SECTION 229.Conviction on plea of guilty. 

The taking of the plea of the accused is obviously the most crucial part of the 

proceedings against the accused. Following points must be taken note of: 

1. If the accused pleads guilty the plea should be recorded and where no 

such plea appears on the record, the conviction is bad, and liable to be 

set aside and new trial ordered on the charge. 

2. It is not necessary that the statement of the accused made in a foreign 

language should be taken down in the words of that language. The 

language in which it is conveyed to the court by interpreter is the 

language in which it should be recorded. 

3. The accused should plead by his own mouth and not through his cousel. 

No pleader can be called upon to plead on behalf of his client ‘guilty’ or 

‘not guilty’ and it is improper for a magistrate to act on such plea. 

4. A plea of quilt is under section 229 is not a confession as such is dealt 

with in the evidence act in respect of the relevance or irrelevance. It is a 



statement which, if accepted by the court, amounts to a waiver of trial 

on the part of accused in which alone it might be utilized in evidence. 

5. A plea of guilty is an admission of all the facts on which the charge is 

founded, as well as an admission of guilt in respect of them.  

6. An admission of guilt must be clear, unambiguous, and unequivocal and 

must cover ingredients of offence. It must be unconditional and direct. 

7. The accused should not be induced to plead guilty by holding out a 

promise or assurance that a lenient sentence would be given in such 

case.  

8. Where an accused person pleads guilty to a specific offence with which 

he is charged he cannot be , on such plea, be convicted of an offence 

other than that.    

SECTION . 230.Date for prosecution evidence. 

If the accused does not plead guilty he may adopt any of the following course: 

a) He may either say that he claims to be tried, 

b) He may say that he refuses to plead guilty, 

c) He may remain silent 

d) He may make a statement without expressly saying that he pleads guilty 

or claims to be tried or refuses to plead , 

e) He may say that he is guilty but makes such statement subject to certain 

reservations or he may say that he is guilty of a lesser offence than the 

one charged with.  

In cases a) to c) the provisions of this section will apply, in case of d) the 

accused may have to be questioned further but if the results are the same as 

before, the answer should be treated as amounting to one of the pleas 

mentioned in this section; in most cases he claims to be tried, in case of e) the 

actual words used should be taken down and the plea ought to be treated as 

amounting to ‘claims to be tried’. 

 

 



 

 

SECTION 231.Evidence for prosecution.  

The supreme court in Bhagirath Vs State of MP AIR 1976 SC 975 observed that 

the prosecution must prove the story it alleges. It cannot take advantage of the 

witnesses of the defence. Nor can a court make out a new case for the 

prosecution and convict the accused on that basis. The purpose of a criminal 

trial is not to support at all costs a theory but to investigate the offence and to 

determine the guilt or innocence of the accused and the duty of the public 

prosecutor is to represent not the police but the state and this duty should be 

discharged fairly and fearlessly with full sense towards the responsibility that 

attaches to the position. 

As a general rule all the prosecution witnesses should be called to testify at 

the hearing of prosecution. The prosecutor has a discretion as to what 

witnesses should be called and the court will not interfere with the exercise of 

this discretion unless it can be shown that the prosecution has been 

influenced by some oblique motives.   

SECTION. 232.Acquittal. 

An order of acquittal may be recorded after a) taking the evidence of the 

prosecution b) examining the accused c) hearing the prosecution and defence 

on the point, if the judge considers that there is no evidence that the accused 

has committed the offence. 

The section gives the judge an occasion to judge the worth of the evidence of 

the prosecution  after the  prosecution evidence has been recorded. At this 

stage the judge has to consider the evidence on its merits and not to look to 

mere prima facie case against the accused. But if the judge finds out that the 

case is not the one in which he may acquit the accused, though there may still 

be scope to do so after he is allowed to enter his defence, he will pass on to the 

next stage under section 233. 

 



SECTION. 233.Entering upon defense.  

If the accused is not acquitted under the previous section then the court calls 

upon the accused to enter on his defence. Any written statement put in by the 

accused is filled by the judge with the record. The provisions to give the 

accused an opportunity to defend is mandatory and any omission to do so by 

the judge results in the failure of justice which is not curable under section 

464 of the code.  

Also to be noted that it is not justified except on the grounds of vexation or 

delay etc to refuse to summon the witnesses named by the defence, merely 

because the evidence appears not to be material or reliable and when the 

court does refuse to summon a witness, it must record the reasons for such 

refusal.  

 

SECTION. 234.Arguments.  

the judge under this section has a discretion to permit or not the prosecution 

to make its submissions but normally the permission is not refused unless the 

point of law raised by the accused is so insignificant as not to prejudice the 

case of the prosecution in any way.  

 

SECTION 235. Judgment of acquittal or conviction. 

The section lays down that the judge shall give a judgment after the 

conclusion of the defense case and the prosecutor’s reply, if any. The passing 

of the judgment is the final culmination of the trial and can be called as its 

conclusion. Thus it is on the basis of the material placed on record, witnesses, 

evidences and arguments by both the prosecution as well as the defense that 

the judge applies his judicial mind to come to a conclusion of either acquitting 

an accused or convicting him and while doing so he is free and rather is 

preferable to draw support and guidance from the precedent laid down by the 

superior courts of record, ie the high courts and the supreme court. 



This section also enshrines that once an accused has been convicted the law 

gives him an opportunity of being heard as far as the quantum of punishment 

is concerned and the sentence is passed after so hearing the now convicted 

accused.  

In Santa Singh Vs State of Punjab AIR 1976 SC 2386 the supreme court 

observed that the hearing contemplated under section 235(2) is not merely to 

hear oral submissions, but it is also intended to give an opportunity to the 

prosecution and the accused to place before the court facts and material 

relating to the various factors bearing on the question of sentence…………..of 

course care would have to be taken by the court to see that this hearing on the 

question of sentence is not observed and turned into an instrument for unduly 

protracting the proceedings. The claim of due and proper hearing would have 

to be harmonized with the requirements of expeditious disposal of the 

proceedings.  

 

SECTION 238 to 250  Trial of warrant cases by magistrate. 

A.-Cases instituted on a police report  

SECTION 238.Compliance with section 207.  

Section 207 imposes a duty on the magistrate, which was hitherto being 

discharged by the police. Where the proceedings are instituted on a police 

report, the magistrate shall without delay furnish to the accused the copies of 

the documents detailed in clause(i) to (v) of that section, subject however, to 

the two provisions to the same section. When therefore an accused appears 

before a magistrate for his trail or is brought before him, the first thing he is 

enjoyed to see is whether he has complied with the requirements of section 

207. In case he finds that any one or more of such documents have not been 

made available to the accused he shall, as a condition precedent to the 

commencement of the trail, see that it is done immediately.    

SECTION  239.When accused shall be discharged. 



Before an order for discharge may be passed under this section the magistrate 

is required to:- 

a. Consider all the documents referred to in section 173, 

b. Examine the accused, if it is considered necessary, and  

c. Give the prosecution and the accused an opportunity of being heard. If 

after all this is done the magistrate considers the charge against the 

accused groundless, he will discharge him.  

All that the magistrate is required to do at this stage is to see whether there is 

a reasonable basis or foundation for framing a charge.   

 

SECTION  240.Framing of charge. 

 Subsection 1 gives ample powers to the magistrate to frame a charge against 

the accused only on a perusal of the documents referred to in section 207 and 

without examining any witness. In framing the charge the magistrate must 

come to the conclusion as to the nature of the offence irrespective what the 

police may think of the same. It is the duty of the magistrate to apply law and 

frame a proper charge, mentioning therein the correct provision of the statute 

applicable.  

Under this section the magistrate should find out whether the materials 

referred to in that section makes out a prima facie case against the accused in 

which event he has to frame a charge. 

Under subsection 2 the charge has not to be only read out to the accused but 

also explained to him so that he understands it thoroughly. The accused must 

then be asked whether he pleads guilty or claims to be tried.  

 

 241.Conviction on plea of guilty,  

As the plain reading of the section reveals it is one of the most important 

stages of a criminal trial.  A magistrate has a discretion to convict an accused 

who pleads guilty or to proceed with the trial. But the plea of guilty must be 



clear and unambiguous. it must be an admission of all the facts on which the 

charge is founded and also an admission of guilt in respect of them. Such a 

plea must be recorded as nearly as possible in the very words of the accused 

so that the revisionary or appellate courts may determine whether it really 

amounts to an admission of guilt and more importantly whether the lower 

court understood the accused correctly. In order that a conviction must 

sustain on the plea of guilty, it must appear that the accused admitted in his 

pleas all the elements of the offence.  

SECTION  242.Evidence for prosecution.  

The supreme court in Bhagirath Vs State of MP AIR 1976 SC 975 observed that 

the prosecution must prove the story it alleges. It cannot take advantage of the 

witnesses of the defence. Nor can a court make out a new case for the 

prosecution and convict the accused on that basis. The purpose of a criminal 

trial is not to support at all costs a theory but to investigate the offence and to 

determine the guilt or innocence of the accused and the duty of the public 

prosecutor is to represent not the police but the state and this duty should be 

discharged fairly and fearlessly with full sense towards the responsibility that 

attaches to the position. 

The four contingencies in which the magistrate shall fix a date for recording of 

the evidence are:- 

i) The accused refuses to plead, 

ii) The accused does not plead guilty, 

iii) The accused claims to be tried and  

iv) The accused pleads guilty but the magistrate does not convict him on his 

plea under section 241. 

Evidence is the very soul of a criminal trial on the basis of which the veracity 

of the case is ascertained and thus forms a very critical stage of the case. It is 

on this basis the magistrate comes to the conclusion about the innocence or 

guilty of the accused.   

 



SECTION 243.Evidence for defense. 

It is the turn of the accused now to get his evidence examined by the court. 

When a written statement is put on his behalf, the court should give due 

consideration to it.  A  written statement of an accused person is a statement 

which the accused himself and none else on his behalf is legally privileged to 

make to explain the circumstances appearing against him in the evidence 

recorded in the case.   

 B.-Cases instituted otherwise than on police report  

SECTION . 244.Evidence for prosecution. 

In the cases instituted otherwise than on a police report when the accused 

appears or is brought before a magistrate he must proceed to hear the 

prosecution and take all such evidence as the prosecution intends to produce. 

The magistrate has no power to require the accused forthwith to state his plea 

or where he admits his guilt to convict him without taking any evidence as in 

summons case. It must also be observed that while the procedure laid down 

under section 238 to 243 and 248 for the trial of cases instituted on the police 

report is that no examination of prosecution witness is necessary before the 

charge, the trial of the cases under section 244 for obvious reasons 

contemplates that the magistrate must record the evidence of such witnesses 

as may be produced in support of the prosecution. 

Under this section the prosecution is given full opportunity to substantiate the 

whole case. It is expected that the prosecution should come to the court with 

their case fully prepared and thought-out. As per subsection 2, as amended 

substantially now, it is no longer necessary for the magistrate to ascertain 

from the complainant the names of the witnesses whom he desires to be 

summoned or examined. It is for the complainant to put in an application if he 

wishes his witnesses to be summoned and the magistrate may, unless he sees 

any grounds to the contrary, summon the witnesses desired by the 

prosecution to be so summoned, either to give evidence or produce any 

document or any other thing.   



SECTION . 245. When accused shall be discharged.  

This section prescribes a test as to the circumstances under which an accused 

could be discharged in a warrants case instituted otherwise than on a police 

report. It says that an accused would be entitles to discharge, if on an 

examination of the evidence no case is made.  This test is wide enough to vest 

a discretion in the magistrate to appreciate the evidence. But the discharge order 

envisaged under sub section 2 could be made only if the magistrate considers the charge to 

be groundless. Groundless means that the evidence is such that no conviction could be 

rested on it.  But at the same time this section does not give arbitrary power to the 

magistrate of discharge but there must be ground or material on record to come to the 

conclusion that no offence is made out. In this regard we must also consider carefully what 

has been laid down in Mansoor Shah VS Maya Shanker AIR 1952 MB 125. It says that there 

is a difference between a discharge of an accused under sub section 1 and 2. While under 

the first the discharge is on the ground that no case is made out, under the second sub 

section, it is on the ground that the charge against the accused is groundless. To say that no 

case is made out, is not the same as saying that the charge is groundless. The first sub 

section obviously contemplates the taking of all the evidence referred to in section 244. 

Subsection 2 deals with cases in which the complaint appears to be so groundless ab initio 

or after some witnesses of the complainant have been examined and it appears that the 

examination of all or any remaining witnesses will not materially help the case of the 

complainant.  

Section 246:    

One of the distinguishing points between a summons and a warrant case is that in warrant 

case instituted otherwise than on a police report sufficient evidence to support the charge 

must be recorded before a charge can be framed and the accused called on to plead. But 

this section provides for framing of a charge by a magistrate if he considers that the 

accused has committed an offence after the prosecution evidence has been taken or at any 

previous stage of the case. The section does not say that the magistrate can frame a charge 

at a previous stage only if he is of the opinion that it is not necessary to examine further 

witnesses before framing the charge. This section gives complete freedom to the magistrate 

to frame a charge whenever he pleases; and one cannot presume that, because the 

magistrate has framed the charge, all the prosecution evidence has been taken. An order 

under section 245(2) CrPC results in the discharge of the accused whereas an order under 

this section creates a situation for accused to face full-fledged trial.  

Note that the effect of framing of the charge can be summed up as:- 

i) Inquiry turns into trial.  



ii) Magistrate cannot dismiss the case or acquit the accused without hearing the 

evidence. 

iii) If the charge is a compoundable offence, the accused is entitled to an acquittal 

immediately after a composition is filed.  

Section 247 : 

When the charges have been framed and the accused has been asked to plead ‘guilty’ or 

‘not guilty’ and has also been given an opportunity to cross examine the prosecution 

witnesses, the accused shall be called upon to enter upon his defense and produce his 

evidence. Thereafter the provisions of section 243 shall apply in this case also. This section 

makes it clear that the accused cannot be called upon to produce his evidence until the case 

for the prosecution has been complete. It must also be noted that it is not open for the 

magistrate to take upon himself the responsibility of selecting the witnesses for the 

defense. His duty under the code is to issue process for attendance of all the witnesses 

named by the accused. 

 

Section 248:  

The trial ends either in conviction or acquittal of the accused. The magistrate comes to the 

conclusion of the trial either by the conviction of the accused or his acquittal depending 

upon the evidence on record and on the set parameters laid down by the law of the land as 

also the guiding judgments from the supreme court and various high courts. It was held in 

State of MP vs Saleem 2005 CrLJ 3435 (SC) that the sentence imposed should respond to 

the society’s cry for justice against crime. Liberal attitude by imposing meager sentences 

will be counterproductive.   

Section 249:  

An accused may be discharged under this section when the complainant fails to appear, 

subject to the following conditions:  

i) The proceedings must have been instituted upon a compliant, 

ii) The complainant fails to appear, 

iii) The offence to which the proceedings relate, can be lawfully compounded or is not 

cognizable by the police, 

iv) Stage of passing of the order of discharge must arise prior to a charge having been 

framed against the accused, 

 

 



Thus when the offence is non compoundable and also cognizable section 249 is not 

applicable.  Under this section the magistrate has discretion. He may discharge the accused 

or may proceed with the case. The magistrate has power to discharge the accused under 

this section only when the complainant remains absent at any time before the charge has 

been framed. In the case of discharge of the accused under this section the magistrate  does 

not apply his mind to evidence in the case as the order under this section is not passed on 

the considerations of the merits of the case. There is a difference between an order of 

discharge passed after consideration of the merits and that passed on technical grounds, 

such as absence of the complainant. When the magistrate has applied his mind to the facts 

of the case and discharged the accused, because in his opinion, there is no prima facie case 

against the accused, the order amounts to a judgment and a magistrate cannot review it. 

But an order of discharge passed on the technical grounds is not a decision given on merits 

and is not a judgment and thus the magistrate is not barred to review it.  However when a 

complaint is dismissed on default there is no bar for institution of second complaint on the 

same offence. 

  

 

Section 250: 

The person liable to pay compensation is a person upon whose complaint or information 

the accusation is made. The definition of ‘person’ here will also have in its hold a juristic 

person.  Again the compensation is awarded to the person who has suffered from the 

accusation and not his relatives. Before awarding compensation the magistrate shall not 

only record but also consider any objections which the complainant or the informant raises 

against the making of the direction in this regard. The provisions are imperative in nature 

and must be complied with. All the four conditions mentioned in subsection 1 and 2 must 

be satisfied. Even if one of these conditions is not satisfied, the order awarding the 

compensation is not sustainable.  

The code provides no express power to curtail the ordinary rights of a citizen to initiate 

criminal proceedings, however vexatious they may be. But this does not mean that there is 

no remedy in the matter.  

 

 

 

 



Trial of the summons cases by magistrate. 

Section 251: 

This chapter provides the procedure for the trial of summons cases by the magistrate. It 

tells upon the court to record the plea of the accused the moment he is brought before it. 

However a trial is not vitiated merely on the ground that section 251 has not been 

complied with if such non compliance has not caused any prejudice to the accused. The trial 

of the summons case begins with the accused appearing or being brought before a 

magistrate. Under this section, at the very commencement of the trial, when the accused 

appears or is brought before him, the magistrate has to state the particulars of the offence 

alleged against him and record his plea of guilty or not guilty.  Though in a summons case 

there is no formal charge, it is now well settled that the accusation made against him and 

then intimidated to him during examination under this section takes the place of a formal 

charge. 

Section 252: 

Before accepting the plea of guilty it is the bounden duty of the magistrate to satisfy himself 

that the accused has understood the charge or the substance of the accusation against him 

and the concerned accused has after understanding the same pleaded guilty and also after 

realizing the consequences that follow.  

The magistrate has discretion to accept or not accept the plea of guilty. If he does not, and 

proceeds to here the evidence, he must then satisfy himself that the evidence justifies 

conviction.  The provisions of the section are mandatory in the sense that there cannot be a 

conviction unless the admission of the guilt is admitted by the accused in clear manner and 

the same is recorded by the magistrate. There can be no conviction in the absence of 

recorded admission. Thus the judicial record must show that section 251 and 252 have 

been complied with.    

Section 253:  

This section is in continuation and the consequence of section 206 which provides for 

special summons in cases of petty offences.  Summons may be issued in respect of it under 

section 206 permitting the accused, if he so desires, to plead guilty and remit the amount of 

fine by a certain date or to authorize his pleader to plead guilty on his behalf  and deposit 

the fine.  

Section 254: 

The words of this section are again self explanatory. If the magistrate does not act under 

section 252 and 253, he is bound to hear the prosecution and take all such evidence as the 



prosecution wants to adduce in support of its case. Without complying with this mandatory 

provision, the magistrate has no jurisdiction to deal with the cases under section 255 and 

to pass as order of acquittal or conviction.  

Any member of the public not being a complainant can be permitted to lead evidence in 

support of the prosecution. Thus when an accused person denies the truth of the complaint 

made against him, the magistrate ought to here the complainant and his witnesses in 

support of the complaint and also the accused and his witnesses in his defense.  

Section 255: 

After all the evidence referred to in section 254(1)  and such further evidence as the 

magistrate may on his own motion, cause to be produced, has been recorded and he finds 

the accused not guilty, he shall be acquitted. Similarly the sub section 2 and 3 refers to the 

situation when the magistrate finds the accused guilty. It can be understood generally as 

the final outcome of the trail where on the basis of the evidence lead by the prosecution 

and the accused, the magistrate after applying his judicial mind to the facts and 

circumstances of the case and the law laid down in this regard pass the order either way. 

Section 256: 

This section empowers the magistrate to acquit the accused if on any date of hearing to 

which the case may be listed, the complainant does not appear, unless for some reason he 

thinks it proper to adjourn the hearing of the case to some other day. The underlying 

principle is that in cases where the summons has been issued on a complaint, there must be 

someone in charge of the case to look to the progress of the trail. It is for this reason that 

the parliament in its wisdom thought it fit to lay the responsibility upon the private 

complainant who is to be penalized in case he is negligent by his unjust absence. At the 

same time the parliament has also given a discretion to the court to adjourn the hearing of 

the case if it appears to the court that it would be reasonable and justified although the 

section does not require the reasons to be recorded in writing. 

The general view taken regarding the effect of death of the complainant is that even in the 

case of non cognizable offence instituted upon a complaint, it is within the discretion of 

trying  magistrate in proper cases to allow the complaint to continue by a proper and fit 

person if he is willing to do so. But also is the fact that that the magistrate may acquit the 

accused in a fit and proper case. 

Section 257:  

This section provides for the acquittal of an accused upon the withdrawal of the complaint 

by the complainant against the accused. The section requires:- 



i) That the complainant should make a request for the withdrawal of the complaint. 

ii) That he should satisfy the magistrate that there are sufficient grounds for the 

magistrate permitting him to withdraw the complaint against the accused or all 

or any of the accused as the case may be 

iii) That the magistrate should permit the withdrawal 

iv) That the magistrate should acquit the accused (after he had permitted the 

withdrawal) or such of them against whom the complaint has been withdrawn. 

The essential idea behind the withdrawal of a complaint is that the complainant desires not 

to take any further action against the accused on the basis of the allegations made against 

him or in other words the complainant practically withdraws the allegations.  

Section 258:  

Where the proceeding in a case is stopped after the evidence of the principle witness has 

been recorded, the magistrate may pronounce a judgment of acquittal and in any other 

case, release the accused. Release of the accused under this section shall be treated as an 

order of acquittal and in any other case he may direct the release of the accused and such 

release shall have effect of discharge. The powers given to the magistrate to stop the 

proceedings at any stage should be used sparingly especially in exceptional or unusual 

circumstances attending the case.  

The wording of the section itself is undoubtedly very wide and can cover any set of 

circumstances in which the magistrate thinks that in a summons case proceedings ought 

not to be continued any longer. The section does not apply to the warrant cases and the 

order under this section in a warrant case would be illegal. 

Section 259: 

An offence punishable with imprisonment up to two years will, under this code, be an 

offence which will give rise to a summons case. If the offence is one which is punishable 

with imprisonment for a term exceeding 6 months the magistrate may, if the ends of justice 

so require, order that it shall be tried as a warrant case. If he does make such an order, any 

witness who may have been already examined will have to be recalled and re-examined. 

The only guideline for the magistrate to exercise his discretion under this section is the 

interest of justice. 

Thus it can be concluded that the circumstances which the magistrate may take into 

consideration in arriving the decision in this respect may be:- 

a) The nature of the offence, simple or complicated, 

b) The nature of the evidence, again just the statement of the few witnesses or lengthy 

statements coupled with the mass of documentary evidence, 



c) The number of accused and the charges against them 

d) The manner in which the interests of justice will be better served and in a logical 

manner if this section is resorted to.  

 

SUMMARY TRIALS.  

SECTION 260/261. Procedure for summarily trials.  

Chapter XXI deals with summary trials. Section 260 and 261 specify the 

offences that can be tried in a summary way and the magistrates who can so 

try them. Section 262 to 265 lay down the procedure to be followed in 

summary trails. The object of the chapter XXI is to shorten the record and the 

work of the magistrates; it is not intended to deprive the accused person of 

any of the rights.  The object of the section is expeditious disposal of cases 

relating to minor offences.  

The power to try the cases summarily is confined to the magistrates 

mentioned in this and the nest section. The expression ‘notwithstanding 

anything contained in the code’ excludes the other forms of procedure laid 

down in the code. Also it is absolutely necessary that magistrate who acts 

under the provisions of this chapter should strictly observe the scanty 

formalities which it provides.  

 

SECTION . 262.Procedure for summary trials.  

The procedure for summary trial shall be same as in the summons cases 

except is so far as it is modified by the provisions of this chapter. In case of 

summary trial the limit of term of sentence of imprisonment is 3 months. If 

the court considers that a longer sentence is necessary in the interest of 

justice in any case, the trial should be held as in a warrant case or as summons 

case according to the nature of the offence. But a sentence exceeding 3 months 

cannot be passed in summary trials. There is no limit to the sentence of fine 

which may be imposed in a summary trial.  

 



SECTION . 263. Record in summary trials. 

Under this section the magistrate shall enter certain particulars in a form 

prescribed by the state government. But the prescribed form cannot be 

regarded as the whole record of the case for all purposes.  

SECTION  264. Judgment in cases tried summarily. 

This section applies to cases in which the accused does not plead guilty while 

section 263 applies to all cases tried summarily. The magistrate has to record 

the substance of the evidence and the particulars mentioned in sec 263 

separately, and not merely embody them in judgment. The evidence must be 

sufficient to justify the order of the court and it must be set forth in the 

judgment so as to enable the appellate court to perform its functions in 

appeal.    

SECTION . 265. Language of record and judgement 

The judgment or the record must be signed by the presiding magistrate. The 

magistrate must write his full name, merely putting his initials will not be 

sufficient.  


