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Farmers’ Suicides, Human Rights, and the 
Unfolding Agrarian Crisis in India 

Dr. Amit Kashyap* 

Shublee Ashraf Khan** 

Abstract: 

There is growing unanimity that Indian agriculture has been passing 
through a phase of serious crisis.  The crisis in agriculture has many 
manifestations, of which suicides of farmers one is, that came as a rude 
jolt. Poor returns to cultivation and absence of non-farm opportunities are 
indicative of the larger socio-economic malaise in rural India. This is 
accentuated by the multiple risks that the farmer faces–yield, price, input, 
technology and credit among others. The farmer suicide crisis in India 
implicates the right to life; the right to an adequatestandard of living; the 
right to work; the right to food; the right to water; the right to health; and 
the right to an effective remedy, among other rights. Here, as in many 
contexts, these rights are inexorably linked as the violation of one informs 
the violation of the others. In addition, ensuring one right will help to 
ensure the protection of the others. The paper provides an outline of the 
legal underpinnings of each right and how each is affected by the current 
crisis. 

Keywords: farmer suicide, crisis, right to life, effective remedy, rights, violation, 
ensure  

[The] Indian peasant has an amazing capacity to bear famine, flood, disease, and 
continuous grinding poverty—and when he could endure it no longer; he would 
quietly and almost uncomplainingly lie down in his thousands or millions and 

die. That was his way of escape… 

Jawaharlal Nehru 

‘It is in the agricultural sector that the battle for long-term economic development 
will be won orlost’.(Prof. Gunnar Myrdal, Nobel Laureate) 

_________________________________________________________________ 

*Ph.D., UGC NET/SRF, Assistant Professor, Department of Law, CUPB, Punjab, e-mail: 
amit_jura@yahoo.co.in. 
**Student of LL.M. 1st Year, Department of Law, CUPB, Punjab. 
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The Human Rights of Indian Farmers: 

The farmer suicide crisis in India implicates the right to life; the 
right to an adequate standard of living; the right to work; the right to food; 
the right to water; the right to health; and the right to an effective remedy, 
among other rights. Here, as in many contexts, these rights are inexorably 
linked as the violation of one informs the violation of the others.1In 
addition, ensuring one right will help to ensure the protection of the 
others. The following provides an outline of the legal underpinnings of 
each right and how each is affected by the current crisis. 

1. The Right to Life: 

The ICCPR affirms that “[e]very human being has the inherent 
right to life” and obligates 

States to ensure that “[n]o one shall be arbitrarily deprived of his 
life.”2States that have ratified the ICCPR, such as India,3are obligated to 
respect, protect, and fulfill the right to life. Under the duty to respect, India 
must avoid taking steps which would erode the conditions necessary for 
Indian farmers to enjoy the inherent right to life. Under the duty to protect, 
India must ensure that third party actors, including businesses, do not 
interfere with the enjoyment of this right.4 

The obligation to fulfill the enjoyment of the inherent right to life 
requires States to take a number of positive measures. The Human Rights 
Committee—the UN body responsible for monitoring States’ compliance 
with the ICCPR—has noted that the phrase “‘the inherent right to life’ 
cannot properly be understood in a restrictive manner.”5It has encouraged 

                                                 
1Comm’n on Human Rights, Question of the Realization in all Countries of the Economic, Social 
and Cultural rights Contained in the Universal Declaration of Human Rights and in the 
International Covenant on Economic, Social and Cultural Rights, and Study of Special Problems 
which the Developing Countries Face in their Efforts to Achieve these Human Rights, Art.4(d), 
U.N. Doc. E/CN.4/ RES2001/30 (Apr. 20, 2001), available at http://ap.ohchr.org/documents/ 
E/CHR/resolutions/E-CN_4-RES-2001-30.doc (reaffirming “the universality, indivisibility, 
interdependence and interrelatedness of all human rights and fundamental freedoms.”). 
2ICCPR, supra note 191, Art. 6.  
3See supra note 181.  
4For more on the “respect, protect, fulfill” framework, see supra Section IV.B.  
5Human Rights Comm., General Comment No. 6: The right to life (Art. 6), p. 5 (Apr. 30, 1982) 
[hereinafter General Comment No. 6: The right to life],  available at 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/84ab9690ccd81fc7c12563ed0046fae3?Opendocument
.   
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States to take action to, among other things, “reduce infant mortality and 
to increase life expectancy, especially in adopting measures to eliminate 
malnutrition and epidemics,”6suggesting that a State’s obligation to 
undertake positive measures should be read broadly. 

As a prerequisite to implementing these positive measures, States 
must also gather information necessary to fully inform the design and 
implementation of such programs. Other human rights bodies have 
explicitly addressed the need for States to pursue investigations into the 
causes of systemic suicides among parts of the State’s population. In 
particular, the ESCR Committee has encouraged particular States to take 
measures to document cases of suicide or reported suicides among 
vulnerable members of their populations, including children and 
adolescents, 7in order to develop preventive policies designed to reduce 
incidences of suicide. 

The U.N. Special Rapporteur on violence against women, its causes 
and consequences, has similarly recommended that law enforcement 
authorities investigate with particular diligence the suicides of women 
and girls.8 

                                                 
6Id., p.5.  
7See, e.g., ECOSOC, Comm. on Econ., Soc. & Cultural Rights, Report on the Twenty-Second, 
Twenty-Third, and Twenty-Fourth Sessions, p. 273, U.N. Doc. E/C.12/2000/21 (2001),  
available at http://www.unhcr.org/refworld/pdfid/45c30b2e0.pdf (remarking on Mongolia’s report 
to the committee: “The challenges faced by the State party include…child suicide…The 
Committee is concerned that there is no policy response to address increasing substance abuse and 
child and adolescent suicide.); ECOSOC, Comm. on Econ., Soc. & Cultural Rights, Report on the 
Twentieth and Twenty-First Sessions, p.117, U.N. Doc. E/C.12/1999/11 (2000),  
available at 
http://www.unhchr.ch/tbs/doc.nsf/0/48caae1c5c49824c802568e300333c37/$FILE/G0041210.pdf 
(remarking on Denmark’s report to the committee: “The Committee encourages the Government 
to continue its efforts to combat the problem of youth suicide and it recommends that statistical 
data be collected and that thorough and targeted studies be conducted on the extent, the causes and 
the consequences of this problem.”); ECOSOC, Comm. on Econ., Soc. & Cultural Rights, Report 
on the Fourteenth and Fifteenth Sessions, p. 318, U.N. Doc. E/C.12/1996/6 (1997),  
available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G97/161/ 19/PDF/ G9716119.pdf? 
OpenElement (remarking on Finland’s report to the committee: “The Committee encourages the 
Government to continue its efforts to combat the problems of alcoholism, domestic violence, child 
and adolescent suicide and child abuse and it recommends that statistical data be collected and that 
thorough and targeted studies be conducted on the extent, the causes and the consequences of such 
problems. The Committee particularly draws the attention of the authorities to the importance to 
be given to detection measures and preventive policies.”).   
8See, e.g., Special Rapporteur on violence against women, its causes and consequences, Report of 
the Special Rapporteur on violence against women, its causes and consequences, Yakin Erturk: 
Addendum: mission to Turkey, p. 79, delivered to the 4th Session of the Human Rights Council, 
U.N. Doc. A/HRC/4/34/Add.2 (Jan. 5, 2007), available at http://daccess-
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India has fallen far short of its obligations to respect, protect, and 
fulfill Indian farmers’ right to life. First, official data collection on farmer 
suicides is both incomplete and inadequate: it 

undercounts the numbers and discounts entire categories of farmers who 
have committed suicide by employing restrictive definitions of who 
constitutes a “farmer”; also it does not disaggregate figures or collect data 
in a manner that helps identify key issues and patterns.9As noted above, 
information gathering is a crucial element of the obligation to fulfill the 
inherent right to life, as it informs the kinds of positive measures that 
India must take under the ICCPR. 

Second, as described in Section III, the measures India has taken to 
date in the form of compensation and debt relief—measures which are in 
part informed by an inaccurate assessment of the scope of the problem—
fail to adequately respond to the crisis or ensure the inherent right to life 
of surviving family members.10Positive measures must comprehensively 
address the systemic nature of the crisis; the Indian government has 
simply not attempted this sort of systemic change. 

2. The Right to an Adequate Standard of Living: 

The crisis of farmer suicides in India demonstrates that the right of 
farmers and their families to an adequate standard of living is not being 
observed. Under the ICESCR, the Indian government is obligated to 
“recognize the right of everyone to an adequate standard of living for 
himself and his family, including adequate food, clothing, housing, and to 

                                                                                                                                      
ddsny.un.org/doc/UNDOC/GEN/G07/100/90/PDF/G0710090.pdf?OpenElement (recommending 
that the Turkish government “[e]nsure that the law enforcement authorities investigate suicides, 
accidents and other violent deaths of women and girls with particular diligence. In all cases of 
suicides, accidents or other violent deaths involving women and girls, a full-scale medical autopsy 
performed by specialized forensic experts should be required.”).   
9See supra Section III.A.  
10See supra Sections III.B-C.   
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continuous improvement of living conditions,”11and to “take appropriate 
steps to ensure the realization of this right.”12 

The Indian government has not taken appropriate steps to ensure 
the realization of the right to an adequate standard of living. A host of 
factors outlined above13leads farmers into insurmountable debt, crushing 
their opportunities to enjoy the right to an adequate standard of living or 
provide for the basic living needs of their families.14Kishore Tiwari states 
flatly that the cotton farmer “is not earning anything.”15According to a 
government survey cited to in 2007, Vidarbha cotton farmers are suffering 
net losses from their crops while the costs of food, education, and health 
care have all increased.16 

The Indian government’s failure to address the rash of farmer 
suicides is prominent in the context of its obligations under the right to an 
adequate standard of living. As noted above, the suicide epidemic has 
been going on for more than a decade, yet the government has done little 
to intervene and regulate the corporations that are contributing to this 
crisis. Nor has it taken adequate steps to address other underlying causes, 
such as the removal of subsidies and the lack of general support to the 
farming sector.17The few programs that the government has created, such 
as debt forgiveness, have not addressed the root of the problem and have 
failed to protect this right for the majority of farmers affected.18Moreover, 
the government has failed to adequately regulate the activities of 

                                                 
11ICESCR, supra note 193, Art. 11(1). See also Universal Declaration of Human Rights [UDHR], 
Art. 25(1), G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 
10, 1948), available at http://www.un.org/en/documents/udhr/index.shtml (“Everyone has the right 
to a standard of living adequate for the health and well-being of himself and of his family, 
including food, clothing, housing and medical care and necessary social services, and the right to 
security in the event of unemployment, sickness, disability, widowhood, old age or other lack of 
livelihood in circumstances beyond his control.”).    
12ICESCR, supra note 193, Art. 11(1).   
13See supra Section II.  
14Malone, supra note 28.  
15Vidarbha Farmers' Suicides Inspire Highway Blockade Across India, ENVTL. NEWS 
SERVICE, Oct. 3, 2007, http://www.ensnewswire.com/ens/oct2007/2007-10-03-01.asp 
16Id. 
17See supra Sections III.B-C. More specifically, on the removal of subsidies, see Sengupta, supra 
note 36; supra Section II.A. On failing to regulate corporations in India, see Year wise List of 
Commercially Released Varieties of Bt. Cotton Hybrids by GEAC, supra note 61 (on the approval 
of hundreds of Bt. cotton varieties; supra Section II.B (on the widespread adoption of Bt. cotton). 
On the failure of India to change course with respect to structural changes in its agrarian economy, 
see supra Section IV.A (contrasting one-time relief policies with the lack of structural changes). 
18Farm Suicides: A 12-year saga, supra note 158.   
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multinationals in the cotton sector.19Businesses also have obligations to 
respect human rights in these circumstances.20 

Furthermore, the right to an adequate standard of living is being 
neglected in those instances where families are saddled with debt when 
farmers commit suicide. For widows like Nirmala Mandaukar, whose 
husband committed suicide after his crops failed twice, losing her 
husband also meant losing her land and home, and being unable to pay 
school expenses for her children.21India has particular obligations to 
protect the rights of women and children under CEDAW22and 
CRC23which require States to “ensure to such women the right… to enjoy 
adequate living conditions”24and to “take appropriate measures to assist 
parents and others responsible for the child to implement this right… 
and… in case of need [to] provide material assistance and support 
programmes.”25The farmer’s debt often transfers to his widow and 
children, whose only means of subsistence may be begging or working as 
farm laborers, neither of which covers their daily living costs, let alone the 
needs of debt repayment.26According to Vijay Jawandhia, a farmers’ 
leader from Vidarbha, Maharashtra, the children of farmers “are 
inheriting debt, distress and emotional upheavals.”27In failing to both 
provide adequate material assistance in the form of support programs and 
address the underlying causes of the crisis, the government is not 

                                                 
19See supra note 164.   
20Protect, Respect and Remedy, supra note 205, pp. 9, and 54-55. 
21Malone, supra note 28.  
22See Convention on the Elimination of All Forms of Discriminations against Women [CEDAW], 
Art. 14(2), Dec. 18, 1979, 1249 U.N.T.S. 13, available at 
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm (“States Parties shall take all 
appropriate measures to eliminate discrimination against women in rural areas in order to ensure, 
on a basis of equality of men and women, that they participate in and benefit from rural 
development and, in particular, shall ensure to such women the right:…(h) To enjoy adequate 
living conditions, particularly in relation to housing, sanitation, electricity and water supply, 
transport and communications.”).  
23See Convention on the Rights of the Child [CRC], Art. 27, Nov. 20, 1989, 1577 U.N.T.S. 3, 
available at http://www2.ohchr.org/english/law/pdf/crc.pdf (“States Parties recognize the right of 
every child to a standard of living adequate for the child's physical, mental, spiritual, moral and 
social development”…(3) States Parties, in accordance with national conditions and within their 
means, shall take appropriate measures to assist parents and others responsible for the child to 
implement this right and shall in case of need provide material assistance and support 
programmes, particularly with regard to nutrition, clothing and housing.”).   
24CEDAW, supra note 234, Art. 14(2).   
25CRC, supra note 235, Art. 27(1).  
26Malone, supra note 28; Farm Suicides Turn Children Into Farmers, supra note 25.   
27Farm Suicides Turn Children into Farmers, supra note 25. 
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upholding the rights of farmers and their families to an adequate standard 
of living. 

3. The Right to Food: 

The right to food is guaranteed under the ICESCR, which includes 
both the “fundamental right of everyone to be free from hunger”28as well 
as the broader right to adequate food.29India also has “a core obligation to 
take the necessary action to mitigate and alleviate hunger.”30This includes 
providing special programs for socially vulnerable groups31and directly 
providing this right when individuals are unable to enjoy this right by 
their own means.32This broader right to adequate food entails “[t]he 
availability of food in a quantity and quality sufficient to satisfy the 
dietary needs of individuals, free from adverse substances, and acceptable 
within a given culture,”33as well as the accessibility of food: “[e] conomic 
accessibility implies that personal or household financial costs associated 
with the acquisition of food for an adequate diet should be at a level such 
that the attainment and satisfaction of other basic needs are not threatened 
or compromised… [and p]hysical accessibility implies that adequate food 
must be accessible to everyone…”34High input costs, combined with lower 
yields, decreases the income of farmers, thereby making it more difficult 
for them to afford food.35Furthermore, when debt leads a farmer to 
commit suicide, surviving family members inherit the debt, while losing a 
primary income-earner, making it even more difficult to afford sufficient 
and nutritious food.36India has clearly failed to respond to the food needs 
of its struggling farmers and the surviving families of suicide victims.37 

                                                 
28ICESCR, supra note 193, Art. 11(2).   
29Id., Art. 11(1). 
30General Comment No. 12, supra note 189, p.6.   
31Id., p.13. 
32Id., p.12. 
33Id., p.8. 
34Id., p.13 
35See supra Section II.B. 
36Farm Suicides Turn Children into Farmers, supra note 25.   
37In its recommendations after India’s most recent period State report submission under the 
ICESCR, the ESCR Committee “[drew] the attention of the State party [India] to para. 19 of the 
Committee’s General Comment No.12 on the right to adequate food (1999).” Consideration of 
Reports Submitted under Articles 16 & 17 of the Covenant, supra note 173, p.69. Paragraph 19 
enumerates, non-exhaustively, the “[v]iolations of the right to food [that] can occur through the 
direct action of States or other entities insufficiently regulated by States.” General Comment No. 
12, supra note 189, p.19. The violations listed include: “the formal repeal or suspension of 
legislation necessary for the continued enjoyment of the right to food; denial of access to food to 
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Also under the ICESCR, India must act to “improve methods of 
production, conservation and distribution of food by making full use of 
technical and scientific knowledge, by disseminating knowledge of the 
principles of nutrition and by developing or reforming agrarian systems in 
such a way as to achieve the most efficient development and utilization of 
natural resources.”38By encouraging farmers to switch toward cash crop 
cultivation, the Indian government promotes a move away from domestic 
food cultivation.39As evidenced above, India’s economic reforms have led 
to the development of an agrarian system that devalues food-related 
farming and undermines food security, in violation of the right to food. 

4. The Right to Water: 

The right to water is explicitly and implicitly guaranteed under 
international human rights treaties40 and was also recently affirmed by a 

                                                                                                                                      
particular individuals or groups, whether the discrimination is based on legislation or is pro-active; 
the prevention of access to humanitarian food aid in internal conflicts or other emergency 
situations; adoption of legislation or policies which are manifestly incompatible with pre-existing 
legal obligations relating to the right to food; and failure to regulate activities of individuals or 
groups so as to prevent them from violating the right to food of others, or the failure of a State to 
take into account its international legal obligations 
38ICESCR, supra note 193, Art. 11(2) (a). 
39See CHRISTIAN AID, supra note 32, at 17 (finding that, after the implementation of new 
economic policies, “[f]armers were encouraged to shift from growing a mixed bag of traditional 
subsistence crops to concentrating on single cash crops.”); Special Rapporteur on the right to food, 
Report of the Special Rapporteur on the right to food, Olivier De Schutter: Building resilience: a 
human rights framework for world food and nutrition security, 41, delivered to the 9th Session of 
the Human Rights Council, U.N. Doc. A/HRC/9/23 (Sept. 8, 2008), available at 
http://www.srfood.org/images/stories/pdf/officialreports/or1-a-1-hrc-9-23final-eng.pdf (noting the 
problematic existence of a “current situation in which, due to the significant purchasing power of 
consumers in industrialized countries, [there is] a competition…between the production of food 
for local consumption in developing countries and the production of [crops]…for other uses in 
industrialized countries. This is…a…phenomenon...which is linked to the problem of cash crops in 
general [.]”). Additionally, as the Special Rapporteur on the right to food has pointed out, “the 
progressive switch to more intensive forms of agricultural production, with the attendant 
environmental impacts and negative consequences for global warming,…[is] a trend which is 
encouraged by the specialization of countries in cash crops for exports.” Special Rapporteur on the 
right to food, Background document prepared by the UN Special Rapporteur on the Right to Food, 
Mr. Olivier De Schutter, on his mission to the World Trade Organization (WTO), presented to the 
Human Rights Council in March 2009 (background study to UN doc. A/HRC/10/005/Add.2) 17 
(Jan. 1, 2009), available at http://www.srfood.org/images/stories/pdf/otherdocuments/9-
srrtfreportmissionwto-1-09.pdf. 
40The right to water is explicit in CEDAW and the CRC. See CEDAW, supra note 234, Art. 14(2) 
(“States Parties shall take all appropriate measures to eliminate discrimination against women in 
rural areas in order to ensure, on a basis of equality of men and women, that they participate in and 
benefit from rural development and, in particular, shall ensure to such women the right:…(h) To 
enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity and 
water supply, transport and communications.”); CRC, supra note 235, Art. 24(2): “States Parties 
shall pursue full implementation of this right and, in particular, shall take appropriate 
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U.N. General Assembly resolution.41As a State Party to the ICESCR, India 
is obligated to “ensure access to the minimum essential amount of water… 
[and] physical access to water facilities or services that provide sufficient, 
safe and regular water”42and to “ensure that there is adequate access to 
water for subsistence farming.”43India has not taken steps to increase 
access to water for farmers in need, in direct contravention of its human 
rights obligations. To the contrary, farmers’ access to water is likely to 
become even more restricted in the future, as India moves toward 
privatizing water and irrigation pathways.44 

The obligations of the State extend to protecting against 
infringement on water rights bythird parties.45Bt. cottonseeds require 
more water than traditional seeds, thereby putting a strain on already-

                                                                                                                                      
measures:…(c) To combat disease and malnutrition, including within the framework of primary 
health care, though, inter alia, the application of readily available technology and through the 
provision of adequate nutritious foods and clean drinking-water, taking into consideration the 
dangers and risks of environmental pollution.”). The right to water is also implicit in the ICESCR. 
See ECOSOC, Comm. on Econ., Soc. & Cultural Rights, General Comment No. 15: The right to 
water (Arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights), 
p.3, U.N. Doc. E/C.12/2002/11 (Jan. 20, 2003),  
Available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G03/402/29/PDF/G0340229.pdf?OpenElement (“Article 11, 
paragraph 1, of the Covenant specifies a number of rights emanating from, and indispensable for, 
the realization of the right to an adequate standard of living…The right to water clearly falls within 
the category of guarantees essential for securing an adequate standard of living, particularly since 
it is one of the most fundamental conditions for survival…The right to water is also inextricably 
related to the right to the highest attainable standard of health (Art. 12, para. 1) and the rights to 
adequate housing and adequate food (Art. 11, para. 1).”). 
41Human Rights Council, Human rights and access to safe drinking water and sanitation, p.3, U.N. 
Doc. A/HRC/15/L.14 (Sept. 24, 2010),  
available at http://daccess-
ddsny.un.org/doc/UNDOC/LTD/G10/163/09/PDF/G1016309.pdf?OpenElement (“Affirms that the 
human right to safe drinking water and sanitation is derived from the right to an adequate standard 
of living and inextricably related to the right to the highest attainable standard of physical and 
mental health, as well as the right to life and human dignity.”).   
42General Comment No. 15, supra note 252, p.37. 
43Id., p.7.   
44OCCASIONAL PUBLICATION NO. 22: AGRARIAN CRISIS AND FARMERS SUICIDE, 
supra note 20 (noting that India is “in the process... of privatizing water and privatizing irrigation 
water. Laws have already been passed in several states.”).   
45See General Comment No. 15, supra note 252, p.23 (“The obligation to protect requires State 
parties to prevent third parties from interfering in any way with the enjoyment of the right to 
water. Third parties include individuals, groups, corporations and other entities as well as agents 
acting under their authority. The obligation includes, inter alia, adopting the necessary and 
effective legislative and other measures to restrain, for example, third parties from denying equal 
access to adequate water; and polluting and inequitably extracting from water resources, including 
natural sources, wells and other water distribution systems.”); id., p.44(b) (“Violations of the 
obligation to protect follow from the failure of a State to take all necessary measures to safeguard 
persons within their jurisdiction from infringements of the right to water by third parties”).   
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scarce water resources.46As a result, water may be funneled away from 
personal needs and food production toward irrigating crops. Farmers are 
also not adequately informed of the increased water needs of Bt. cotton by 
the companies that market the seeds.47This lack of information leads to 
crop failure. Businesses should likewise respect human rights and refrain 
from taking steps that would interfere with the enjoyment of those 
rights.48 

5. The Right to Health: 

India is obligated to recognize “the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental 
health.”49The right to health includes “underlying determinants of health, 
such as access to safe and potable water and adequate sanitation, an 
adequate supply of safe food, nutrition and housing, healthy occupational 
and environmental conditions, and access to health-related education and 
information.”50Additionally, it requires the availability and accessibility of 
“[f]unctioning public health and health-care facilities, goods and services, 
as well as programmes.”51The U.N. General Assembly adds that “[a]ll 
persons have the right to the best available mental health care, which shall 
be part of the health and social care system.”52 

The shocking scale of farmer suicides points to the existence of 
systemic problems—both in the agricultural sector and beyond—that are 

                                                 
46Malone, supra note 28; Sengupta, supra note 36 (“Nearly 60 percent of Indian agriculture still 
depends entirely on the rains”).   
47See supra Section II.B.   
48See Protect, Respect and Remedy, supra note 205, pp.9, 54-55. See also supra note 205 and 
accompanying text; Guiding Principles, supra note 206, p.13 (“The responsibility to respect human 
rights requires that business enterprises: (a) Avoid causing or contributing to adverse human rights 
impacts through their own activities, and address such impacts when they occur; (b) Seek to 
prevent or mitigate adverse human rights impacts that are directly linked to their operations, 
products or services by their business relationships, even if they have not contributed to those 
impacts.”). This is, essentially, deception by omission, and under the Guiding Principles for the 
“Protect, Respect, and Remedy” framework, omissions are included under the definition of 
business “activities” that may adversely impact human rights. Guiding Principles, supra note 206, 
p.13. 
49ICESCR, supra note 193, Art. 12. 
50ECOSOC, Comm. on Econ., Soc. & Cultural Rights, General Comment No. 14: The Right to the 
Highest Attainable Standard of Health (Art. 12), p.4, E/C.12/2000/4 (Aug. 11, 2000), available at 
http://www.unhcr.org/refworld/pdfid/4538838d0.pdf  
51Id., p.12(a).  
52G.A. Res. 46/119, principle 1(1), U.N. Doc. A/Res/46/119 (Dec. 17, 1991), available at 
http://www.un.org/documents/ga/res/46/a46r119.htm (entitled, “Principles for the protection of 
persons with mental illness and the improvement of mental health care”). 
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adversely affecting the mental health of farmers on an epidemic scale. The 
Indian government’s failure to acknowledge and respond to this crisis 
with adequate care is infringing on farmers’ rights to the highest 
attainable standard of health. Indeed, the World Health 
Organization(WHO) has expressed concerns about the farmer suicides 
that are occurring in India.53 

In addition, India is obligated to recognize the “right of the child to 
the enjoyment of thehighest attainable standard of health and to facilities 
for the treatment of illness and rehabilitation of health.”54The mental and 
physical health of children is severely compromised when a family 
member commits suicide and children are forced to work. According to 
child psychologist Dr. Shailesh Pangaonkar, “[e]arly maturing of children, 
who haven’t had time to mourn the loss of their fathers, could lead to a 
subtle depression throughout their lives, [and they need] education, 
cultural involvement and economic stability, for healthy growth [.]”55India 
is falling far short of itsobligation to protect the right to health of children, 
its most vulnerable citizens. 

Finally, recognizing the right to the highest standard of attainable 
health would benefit Indian farmers in additional ways. Healthcare costs 
are also one of the major contributors to farmer indebtedness, adding to 
the spiral of debt that leads to suicides, as described above.56 

 

 

                                                 
53See Ramya Kanna, Spate of farmers’ suicides in India worrying WHO, THE HINDU, Oct. 15, 
2006, available at http://www.hindu.com/2006/10/15/stories/2006101514820800.htm. Then-
Director of the WHO Department of Mental Health and Substance Dependence, Benedetto 
Saraceno, expressed concern about the farmer suicides in India, which he believes are the result of 
“[u]ndiagnosed and untreated depression, along with catastrophic social circumstances and easy 
access to methods of suicide.” Saraceno stated that “[t]he WHO was working on putting on the 
agenda of the Indian Government the need to reduce access to the usual methods of suicide 
[namely pesticide ingestion]” noting that for example, “[s]ome methods adopted worldwide that 
seemed to have worked included making it difficult to open bottles of pesticide and reducing the 
toxicity.”). Id. 
54CRC, supra note 235, Art. 24(1).  
55Farm Suicides Turn Children into Farmers, supra note 25.   
56Little done for Farm Sector, supra note 12 (“Health is one of the major causes for the bankruptcy 
of farmers in the country.”); In Yavatmal, life goes on, supra note 140 (reporting the story of 
Saraswati Amberwar, who stated that she and her family were spending an exorbitant amount on 
her daughter’s illnesses, and that “‘We’ve sold off several acres and some cattle over these years 
to cope. But farming gets costlier and more difficult.’”).   
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6. The Right to Equality and Non-Discrimination: 

Non-discrimination and equality are fundamental principles of 
international human rights law.57India must guarantee both formal and 
substantive equality and prohibit both direct and indirect 
discrimination.58Pursuant to the human rights treaties to which India is a 
party, India must ensure that no aspect of its policy has the purpose or 
effect of discriminating on the basis of, interalia, grounds such as race, 
color, descent, birth, national, ethnic or social origin, religion, and sex.59 

The CERD Committee—the U.N. body responsible for monitoring 
States’ compliance with 

ICERD—has made it clear that the prohibition of discrimination on the 
basis of “descent” includes a prohibition of discrimination on the basis of 

                                                 
57ICCPR, supra note 191, Art. 2(1) (“Each State Party to the present Covenant undertakes to 
respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights 
recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth or other 
status.”); ICESCR, supra note 193, Art. 2(2) (“The States Parties to the present Covenant 
undertake to guarantee that the rights enunciated in the present Covenant will be exercised without 
discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status.”); International Convention on the 
Elimination of All Forms of Racial Discrimination [ICERD], Art. 1(1), Mar. 7, 1966, 660 
U.N.T.S. 195, available at http://www2.ohchr.org/english/law/pdf/cerd.pdf (“In this Convention, 
the term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or preference 
based on race, colour, descent, or national or ethnic origin which has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human 
rights and fundamental freedoms in the political, economic, social, cultural or any other field of 
public life); id., Art. 1(4) (“Special measures taken for the sole purpose of securing adequate 
advancement of certain racial or ethnic groups or individuals requiring such protection as may be 
necessary in order to ensure such groups or individuals equal enjoyment or exercise of human 
rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, 
that such measures do not, as a consequence, lead to the maintenance of separate rights for 
different racial groups and that they shall not be continued after the objectives for which they were 
taken have been achieved.”); CRC, supra note 235, Art. 2(1) (“States Parties shall respect and 
ensure the rights set forth in the present Convention to each child within their jurisdiction without 
discrimination of any kind, irrespective of the child’s or his or her parent’s or legal guardian’s 
race, color, sex, language, religion, political or other opinion, national, ethnic or social origin, 
property, disability, birth or other status.”); CEDAW, supra note 234, Art. 2 (“States Parties 
condemn discrimination against women in all its forms…”).   
58General Recommendation No. 14, supra note 195; General Comment No. 18, supra note 195, 
p.7. Direct discrimination occurs when a policy or measure has the purpose of discriminating 
against a particular group; indirect discrimination occurs when a measure is neutral on its face but 
has a disparate effect on a particular group.   
59UDHR, supra note 223, Art. 2; ICERD, supra note 269, Arts. 1, 2, 5; ICESCR, supra note 193, 
Arts. 2(2), 3; ICCPR, supra note 191, Arts. 2(1), 3, 24(1); CRC, supra note 235, Art. 2; CEDAW, 
supra note 234, Arts. 1, 2, 11(2); General Comment No. 20, supra note 195, pp.29, 30, 32-34. 
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caste.60Under ICERD, India is obligated to guarantee equality in the 
enjoyment of civil, political, economic, social and cultural rights.61The 
treaty also provides that States must prohibit—and take steps to prevent—
discrimination by both State officials and organs and by private parties.62 

Research indicates that the farmer suicide crisis has caste-based 
dimensions in that “lower caste” farmers, who often lack the necessary 
technical knowledge to cultivate commercial crops due to socio-economic 
barriers, may be hit particularly hard by the Bt. cotton-debt crisis.63“Lower 
caste” farmers and their families also suffer from discriminatory laws and 
policies that prevent them from gaining the title to their land; farmers who 
do not have title to the land they farm are not officially considered farmers 
by the government and, thus, surviving family members are deprived of 
compensation when the head of the household commits suicide.64Other 
forms of discrimination may also be at play on grounds prohibited by 
international human rights law. The Indian government should both take 

                                                 
60See Comm. on the Elimination of Racial Discrimination, General Recommendation No. 29: 
Article 1, paragraph 1 of the Convention (Descent), p.1, U.N. Doc. A/57/18 (Nov. 1, 2002), 
available at 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f0902ff29d93de59c1256c6a00378d1f?Opendocument 
(“Strongly reaffirming that discrimination based on ‘descent’ includes discrimination against 
members of communities based on forms of social stratification such as caste and analogous 
systems of inherited status which nullify or impair their equal enjoyment of human rights[.]”).  
61ICERD, supra note 269, Art. 5.   
62See id., Art. 2(1) (b), (d); Comm. on the Elimination of Racial Discrimination, General 
Recommendation No. 20: Nondiscriminatory implementation of rights and freedoms (Art. 5), U.N. 
Doc. A/51/18 (Mar. 15, 1996), available at 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/8b3ad72f8e98a34c8025651e004c8b61?Opendocumen
t; General Recommendation No. 29, supra note 272, p.6; Draft UN Principles and Guidelines for 
the Effective Elimination of Discrimination Based on Work and Descent, supra note 195, No. 10. 
See also General Comment No. 31, supra note 192, p.8 (pointing out that under the ICCPR, 
“[t]here may be circumstances in which a failure to ensure Covenant rights as required by article 2 
would give rise to violations by States Parties of those rights, as a result of States Parties’ 
permitting or failing to take appropriate measures or to exercise due diligence to prevent, punish, 
investigate or redress the harm caused by such acts by private persons or entities.”).   
63See B.B. Mohanty, ‘We are Like the Living Dead’: Farmer Suicides in Maharashtra, Western 
India, 32 J. OF PEASANT STUD. 243, 259 (2005), available at 
http://www.informaworld.com/smpp/ftinterface~db=all~content=a714004004~fulltext=71324093
0 (citing Gail Omvedt, Dalit Suicides?, THE HINDU, Apr. 24, 1999) (“[T]he problem facing 
small farmers from the lower castes is simply stated. The cultivation of cotton requires extensive 
knowledge that was virtually new to such producers, not least because more than 58 per cent of 
them had been engaged in this highly competitive commercial economic activity for less than five 
years. Elsewhere in Maharashtra the same kind of difficulty has surfaced, in the shape of lower 
caste farmers being driven to suicide due to crop losses resulting from inadequate technical 
knowledge about the growing of commercial crop[.]”).  
64Debt burden more on women: P. Sainath, supra note 122.  
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steps to understand the role that discrimination may play, and take 
affirmative action to prevent, investigate, and redress this discrimination. 

The Indian government is also obligated to take all appropriate 
measures to eradicate discrimination against women and to take special 
measures to ensure substantive equality for women.65CEDAW also 
acknowledges the “particular problems faced by rural women”66and 
requires that India:[S]hall take all appropriate measures to eliminate 
discrimination against women in rural areas in order to ensure, on a basis 
of equality of men and women, that they participate in and benefit from 
rural development and, in particular, shall ensure to such women the 
right…[t]o have access to agricultural credit and loans, marketing 
facilities, appropriate technology and equal treatment in land and agrarian 
reform as well as in land resettlement schemes[.]67 

States must also “eliminate discrimination against women in other 
areas of economic and social life in order to ensure, on a basis of equality 
of men and women… [t]he right to bank loans, mortgages and other forms 
of financial credit.”68 

Throughout India, many women farmers are unable to obtain title 
to land.69As a result, women are deprived of agricultural assistance and if 
women commit suicide, their surviving family members are unable to 
receive compensation from the government, since it does not constitute an 
official “farmer suicide.”70Furthermore, women without land titles are 
unable to access official lines of credit.71 

By excluding women farmers from the farmer suicide count, the 
Indian government is also, unable to assess the particular rights violations 
of women farmers. As has been noted by the CEDAW Committee—the 
U.N. body responsible for monitoring States’ compliance with CEDAW—

                                                 
65CEDAW, supra note 234, Arts. 1-4. CEDAW forbids “any distinction, exclusion or restriction 
made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, 
enjoyment or exercise by women…on a basis of equality of men and women, of human rights and 
fundamental freedoms in the political, economic, social, cultural, civil or any other field.” Id., Art. 
1. It further allows for “temporary special measures aimed at accelerating de facto equality 
between men and women.” Id., Art. 4.   
66Id., Art. 14(1).  
67Id., Art. 14(2).   
68Id., Art. 13(b).  
69When the one who dies is a woman, supra note 152. 
70Id.   
71Id. 
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“statistical information is absolutely necessary in order to understand the 
real situation of women.”72The Indian government has also failed to adopt 
temporary special measures to address disadvantages women face as a 
result of discrimination, in particular in the area of loans and 
credit.73These measures are particularly important for rural women as 
they are “subject [] to multiple discrimination.”74India is failing to meet 
the requirements of CEDAW to eliminate discrimination against women 
and ensure equality, particularly in the case of rural women. 

7. The Right to an Effective Remedy: 

International human rights law establishes the right to an effective 
remedy for human rights violations.75India is under an obligation to 
ameliorate the farmer crisis as a whole. The government must investigate 
and provide remedies to Indian farmers who are suffering the numerous 

                                                 
72Comm. on the Elimination of Discrimination against Women, General Recommendation No. 9: 
Statistical data concerning the situation of women (1989), available at 
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom9. 
73Comm. on the Elimination of Discrimination against Women, General recommendation No. 25, 
on article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination 
against Women, on temporary special measures, p.38 (2004), available at 
http://www.un.org/womenwatch/daw/cedaw/recommendations/General%20recommendation%202
5%20(English). pdf.   
74Id.   
75Under ICCPR Article 2(3), India undertakes: “(a) To ensure that any person whose rights or 
freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that 
the violation has been committed by persons acting in an official capacity; (b) To ensure that any 
person claiming such a remedy shall have his right thereto determined by competent judicial, 
administrative or legislative authorities, or by any other competent authority provided for by the 
legal system of the State, and to develop the possibilities of judicial remedy; (c) To ensure that the 
competent authorities shall enforce such remedies when granted.” ICCPR, supra note 191, Art. 
2(3). See also General Comment No. 31, supra note 192, p.15 (“Article 2, paragraph 3, requires 
that in addition to effective protection of Covenant rights States Parties must ensure that 
individuals also have accessible and effective remedies to vindicate those rights. Such remedies 
should be appropriately adapted so as to take account of the special vulnerability of certain 
categories of person, including in particular children. The Committee attaches importance to States 
Parties’ establishing appropriate judicial and administrative mechanisms for addressing claims of 
rights violations under domestic law. The Committee notes that the enjoyment of the rights 
recognized under the Covenant can be effectively assured by the judiciary in many different ways, 
including direct applicability of the Covenant, application of comparable constitutional or other 
provisions of law, or the interpretive effect of the Covenant in the application of national law. 
Administrative mechanisms are particularly required to give effect to the general obligation to 
investigate allegations of violations promptly, thoroughly and effectively through independent and 
impartial bodies. National human rights institutions, endowed with appropriate powers, can 
contribute to this end. A failure by a State Party to investigate allegations of violations could in 
and of itself give rise to a separate breach of the Covenant. Cessation of an ongoing violation is an 
essential element of the right to an effective remedy.”). 
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rights violations discussed above; it is in breach of its human rights 
obligations until such remedies are provided.76 

This obligation extends to the redress of economic, social and 
cultural rights violations.77This redress may take the form of “restitution, 
compensation, satisfaction or guarantees of non-repetition” or other 
adequate forms of reparation.78The right to an effective remedy is of 

                                                 
76See supra note 287. See also, e.g., Vélásquez Rodriguez, supra note 198, p.172 (“The State is 
obligated to investigate every situation involving a violation of the rights protected by the 
Convention.”).  
77See General Comment No. 3, supra note 194, p.5 (“Among the measures which might be 
considered appropriate, in addition to legislation, is the provision of judicial remedies with respect 
to rights which may, in accordance with the national legal system, be considered justiciable. The 
Committee notes, for example, that the enjoyment of the rights recognized, without discrimination, 
will often be appropriately promoted, in part, through the provision of judicial or other effective 
remedies. Indeed, those States parties which are also parties to the International Covenant on Civil 
and Political Rights are already obligated (by virtue of Arts. 2 (paras. 1 and 3), 3 and 26) of that 
Covenant to ensure that any person whose rights or freedoms (including the right to equality and 
non-discrimination) recognized in that Covenant are violated, "shall have an effective remedy" 
(Art. 2 (3) (a)). In addition, there are a number of other provisions in the International Covenant on 
Economic, Social and Cultural Rights, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and 
(4) and 15 (3) which would seem to be capable of immediate application by judicial and other 
organs in many national legal systems. Any suggestion that the provisions indicated are inherently 
non-self-executing would seem to be difficult to sustain.”); ECOSOC, Comm. on Econ., Soc. & 
Cultural Rights, General Comment No. 9: The Domestic Application of the Covenant, p.2, U.N. 
Doc. E/C.12/1998/2 (Dec. 3, 1998) (“[ICESCR] norms must be recognized in appropriate ways 
within the domestic legal order, appropriate means of redress, or remedies, must be available to 
any aggrieved individual or group, and appropriate means of ensuring governmental accountability 
must be put in place.”). For a consideration of India’s obligation to provide remedies for violations 
of the ICESCR in relation to the situation of farmer suicides, see Consideration of Reports 
Submitted Under Articles 16 & 17 of the Covenant, supra note 173, p.69. 
78See, e.g., General Comment No. 14, supra note 262, p.59 (“Any person or group victim of a 
violation of the right to health should have access to effective judicial or other appropriate 
remedies at both national and international levels. All victims of such violations should be entitled 
to adequate reparation, which may take the form of restitution, compensation, satisfaction or 
guarantees of non-repetition.”); General Comment No. 15, supra note 252, p.55 (“Any persons or 
groups who have been denied their right to water should have access to effective judicial or other 
appropriate remedies at both national and international levels (see para. 4 of general comment no. 
9 (1998) on domestic application of the Covenant, and principle 10 of the Rio Declaration on 
Environment and Development)…All victims of violations of the right to water should be entitled 
to adequate reparation, including restitution, compensation, satisfaction or guarantees of non-
repetition.”); ECOSOC, Comm. on Econ., Soc. & Cultural Rights, General Comment No. 16 
(2005): The equal right of men and women to the enjoyment of all economic, social and cultural 
rights (Art. 3 of the International Covenant on Economic, Social and Cultural Rights), p.21, U.N. 
Doc. E/C.12/2005/ (Aug. 11, 2005), available at http://daccess-
ddsny.un.org/doc/UNDOC/GEN/G05/435/39/PDF/G0543539.pdf?OpenElement (“The obligation 
to fulfil requires States parties to take steps to ensure that in practice, men and women enjoy their 
economic, social and cultural rights on a basis of equality. Such steps should include: (a) To make 
available and accessible appropriate remedies, such as compensation, reparation, restitution, 
rehabilitation, guarantees of non-repetition, declarations, public apologies, educational 
programmes and prevention programmes.”). But see General Comment No. 9, supra note 289, p.9 
(“there are some obligations, such as (but by no means limited to) those concerning non-
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particular significance for Indian cotton farmers whose rights are 
increasingly affected by multinational corporations. The Indian 
government is obligated to provide Indian farmers and their families with 
access to legal redress for such harms.79Some initial suggestions on 
providing essential remedies are provided in the next section of this 
Report. 

V. Recommendations and Concluding Observations: 

The unabated rate of farmer suicides in India today demonstrates 
the ongoing failure of current government solutions. According to 
Professor K. Nagaraj, economist and author of the biggest study on Indian 
farmer suicides, 80“[t]hat these numbers are rising even as the farmer 
population shrinks, confirms the agrarian crisis is still burning.”81India 
must act now to respond to this crisis and adhere to its human rights 
obligations. 

The Center for Human Rights and Global Justice calls upon the 
Indian government to take active steps to comply with its obligations 
under international human rights law and to respond to the ongoing crisis 
of farmer suicides. These recommendations do not exhaust the 
government’s obligations under international human rights law, 
especially given the complexity of problems faced by smallholder farmers, 
as well as the under-investigated complications associated with 
genetically modified plants. 

A. Recommendations: 

The recommendations below are informed by conversations with 
activists and scholars, as well as by extensive desk research, CHRGJ’s 
expertise on international human rights law, and the 

                                                                                                                                      
discrimination, in relation to which the provision of some form of judicial remedy would seem 
indispensable in order to satisfy the requirements of the Covenant. In other words, whenever a 
Covenant right cannot be made fully effective without some role for the judiciary, judicial 
remedies are necessary.”). 
79See, e.g., Protect, Respect and Remedy, supra note 205, pp.82-103; ICCPR, supra note 191, Art. 
2(3)(a) (“Each State Party to the present Covenant undertakes: (a) To ensure that any person 
whose rights or freedoms as herein recognized are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by persons acting in an official 
capacity…”). 
80See generally NAGARAJ, supra note 12.   
81P. Sainath, 17,368 farm suicides in 2009, THE HINDU, Dec. 27, 2010, available at 
http://www.thehindu.com/opinion/columns/sainath/article995824.ece.   
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Center’s longstanding work on human rights in India. CHRGJ calls on the 
Indian government to: 

 Investigate and address the effects of economic reforms, including the 
corporatization of agriculture, on cotton farmers and other cash crop 
farmers. The government must take into account its various international 
human rights law obligations when conducting these investigations, and 
must act immediately to address areas where it’s present economic 
policies—including it support or acquiescence in the corporatization of 
farming—are incompatible with its human rights obligations.82 

 Address the recommendations of the officially constituted National 
Commission on Farmers and place an Action Taken Report on these 
recommendations.83 

 Take steps, in line with both of the recommendations above, to 
revitalize the agricultural sector in a manner that puts farmers’ human 
rights at the center of government policies and programming, including, 
but not limited to: 

o Ensuring greater access to official credit in rural areas and facilitating 
expanded access to credit for all populations, including women and other 
marginalized farmers.84 

                                                 
82As a State Party to multiple international human rights treaties, India must fulfill its obligations 
under these treaties. Alternative obligations are not an excuse for non-performance of human 
rights obligations. See generally Smita Narula, The Right to Food: Holding Global Actors 
Accountable Under International Law, 44 COLUM. J. OF TRANSNAT’L L. 641, 742 (2006) 
(“Member states [of international financial institutions] do not leave their human rights obligations 
at the door when entering these corridors of power.”). 
83The National Commission on Farmers was convened by the Indian government in 2004 and was 
led by M.S. Swaminathan. Sharad Joshi, National Commission on Farmers, at last, THE HINDU, 
Mar. 3, 2004, available at 
http://www.thehindubusinessline.in/2004/03/03/stories/2004030300160800.htm. The Commission 
presented recommendations to Union Agriculture Minister Sharad Pawar in 2006. Swaminathan 
Commission calls for farmers’ policy, THE HINDU, Apr. 14, 2006, available at 
http://www.hindu.com/2006/04/14/stories/2006041410371700.htm. To date, it appears that there 
has been no attempt to implement the recommendations contained in the Commission’s report, nor 
does it appear that the Indian government has officially published the full report. The government 
has also not tabled an “Action Taken Report” with regard to the Commission’s recommendations, 
which it is required to do. A version of the recommendations is available as a synopsis. See GOV. 
OF INDIA, MINISTRY OF AGRIC., NAT’L COMM’N ON FARMERS (NCF), SYNOPSIS OF 
NCF REPORT (Oct. 2006), available at 
http://www.indianfarmers.org/publication_books/Synopsis%20of%20NCF%20Report.pdf. A more 
complete version of the fifth and final report is also available. See NCF, SERVING FARMERS 
AND SAVING FARMING (Oct. 2006), available at http://krishakayog.gov.in/revdraft.pdf  
84SERVING FARMERS AND SAVING FARMING supra note 295, at 24-25.  
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o Evolving just and equitable mechanisms to ensure farmers’ access to 
water, including irrigation water.85 

o Implementing public provisioning of affordable inputs, such as seeds, 
pesticides, and fertilizer; facilitating the availability of traditional seeds 
through community-managed “Seed Villages”; and improving farmer 
yields by setting up “Seed Technology Training Centre’s.86 

 Conduct extensive statistical and qualitative research into the farmer 
suicide situation and tailor government programs accordingly: 

o The national government should work with state governments to: 
develop uniform methodologies for monitoring farmer economics, health, 
and suicide rates in order to provide complete data on agrarian 
conditions; and ensure that relevant suicides are not being excluded 
because of restrictive definitions of who is and is not a farmer. 

o Statistics should include data on farmers who may not have title to their 
land, including women, Dalit and Adivasi farmers, or tenant farmers. The 
Indian government should additionally investigate and address specific 
problems faced by marginalized farmers, in particular problems related to 
land registration and access to credit. 

o Statistics also should include data on land-holding size, seed usage, 
agricultural input (fertilizer and pesticides, etc.) usage, and the farmers’ 
economic situation. 

 Ensure that funds from compensation schemes designed to assist family 
survivors of suicide victims are sufficient, reach all affected families, and 
are distributed in a timely and thorough manner. 

 Ensure access in rural communities to proper health care services, 
including counseling services. These services should be attentive to the 
unique needs of small-scale farmers and family survivors of suicide 
victims. 

 Implement and enforce laws that appropriately regulate multinational 
and domestic agribusiness firms. Regulations should address the human 
rights impacts of agribusiness firms on smallholder farmers and should 
require that all instructions and warnings related to special conditions 

                                                 
85Id. at 6-8  
86Id. at 17.   
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required by the seed be fully explained and understood by purchasing 
farmers. 

CHRGJ additionally calls on agribusinesses, domestic or foreign, 
operating in India’s agricultural sector to ensure that their practices 
comport with their responsibilities under the “Protect, Respect, and 
Remedy” framework described above.87In particular businesses should: 

 Respect human rights by ensuring that the products and services they 
provide do not infringe on the human rights of Indian farmers.88 

 Exercise due diligence by continually assessing and monitoring the 
human rights impacts of their products and services.89301 

 Take steps to address situations where human rights impacts are 
discovered, including by revising their practices to take account of the 
human rights of Indian farmers.90 

B. Concluding Observations: 

As this Report makes clear, the agrarian crisis and the resulting 
suicides of farmers in India are serious human rights issues. Leading 
human rights bodies have confirmed this general assertion and have 
called attention to the need to address the issue in India in human rights 
terms.91These links have also been made in very strong terms by Indian 
civil society. The Peoples Forum for UPR [Universal Periodic Review] in 
India, for example, has stated that Indian farmer suicides implicate the 

                                                 
87Protect, Respect, and Remedy, supra note 205; Guiding Principles, supra note 206. 
88Guiding Principles, supra note 206 p.6, Annex p.11.  
89Protect, Respect and Remedy, supra note 205, pp.56, 63.   
90Guiding Principles, supra note 206 p.6, Annex p.19.   
91Consideration of Reports Submitted Under Articles 16 & 17 of the Covenant, supra note 173, 
p.69 (“The Committee urges [India], in addition to the full implementation of the planned farmer 
debt waiver programme, to take all necessary measures to address the extreme poverty among 
small-holding farmers and to increase agricultural productivity as a matter of priority, by inter alia: 
developing the rural infrastructures including irrigation as part of the Bharat Nirman programme; 
providing financial and other forms of assistance to families of suicide victims; ensuring that the 
existing agricultural insurance schemes, including the Crop Insurance Scheme and the Calamity 
Relief Fund, are fully implemented and are accessible to all farmers; providing state subsidies to 
enable farmers to purchase generic seeds which they are able to re-use, with a view to eliminating 
their dependency on multinational corporations. The Committee also recommends the State party 
to review the Seed Bill (2004) in light of its obligations under the Covenant and draw the attention 
of the State party to para. 19 of the Committee’s General Comment No.12 on the right to adequate 
food (1999).”). 
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inherent right to life of Indian farmers.92The U.N. Human Rights Council 
called India’s attention to this assertion during India’s UPR 
process.93Navdanya, a network of organic farmers and seed keepers, made 
similar claims before the ESCR Committee, 94and the Committee similarly 
noted its concerns.95 

At this point, India’s pledge to take steps to remedy the problems 
associated with these suicides rings hollow at best.96The frequency of 
farmer suicides in India continues unabated and 

India has neither taken sufficient steps to address the underlying causes, 
nor sufficiently regulated the activities of multinationals who increasingly 
exercise tremendous control over multiple aspects of India’s cotton and 
other cash crop sectors.97In addition, the Indian government is approving 
field trials of other GM crop varieties.98The Indian government must put 
in place a stronger regulatory framework before more varieties are 
approved in order to ensure that farmers’ rights are protected. It is neither 
inevitable, nor lawful, that the conditions that have led to this wave of 
suicides should continue. The Indian government should act now to 
implement the recommendations outlined above in order to put an end to 
this unnecessary tragedy. 

                                                 
92Peoples Forum for UPR in India, India: Stakeholders Report Under the UPR 3 (2007), available 
at http://www.achrweb.org/UN/HRC/UPR-India.pdf (“The denial and deprivation of the 
economic, social and cultural rights also led to violations right to life through suicide, hunger and 
starvation. A staggering 89,362 farmers committed suicide between 1997 and 2005. Since 2002, 
there has become one suicide every 30 minutes.”).   
93Compilation prepared by the office of the High Commissioner for Human Rights, supra note 
175, p.40. 
94Navdanya, Social Human Rights in India 1 (2008), available at 
http://www2.ohchr.org/english/bodies/cescr/docs/infongos/GMOsIndia40.doc.   
95Consideration of Reports Submitted Under Articles 16 & 17 of the Covenant, supra note 173, 
pp.29, 69.   
96See supra notes 178-180 and accompanying text (discussing the discrepancy between one-time 
agrarian debt relief program and corporate tax and loan forgiveness in India). 
97Bt. cotton continues to be sold in India, including in newer varieties. For example, as noted 
above, Monsanto continues to market and sell its Bt. cotton in India, transitioning from the first-
generational Bollgard I to the newer generation Bollgard II. See supra note 66.   
98For example, India has approved field trials for GM rubber. K.S. Sudhi, GM rubber: MoEF 
proposes field trials for 14 years, THE HINDU, Jan. 6, 2011, available at 
http://www.thehindu.com/sci-tech/agriculture/article1035719.ece.   
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ABSTRACT 

The Aruna Shanbaug Case is one of the most popular cases in the recent 
past. This case involved tragedy and excellent interpretation, which has 
made this a landmark case. The right protected under Article 21 of the 
Indian Constitution is one of the most important Fundamental Rights, 
which speaks about right to life and personal liberty. In this case, the 
question that was raised before Hon’ble Supreme court was ‘whether one 
could seek right to die under the said provision of the Constitution?’The 
judgement distinguishes between active and passive euthanasia as well as 
related jurisdictions. In this case, the court laid down the guidelines and 
the procedure of administering passive euthanasia. 

The 'next friend' of Ms. Aruna Shanbaug had filed a petition before the 
Supreme Court of India asking it to direct the hospital to stop feeding her 
and allow her to die peacefully. Ms. Shanbaug was in a Persistent 
Vegetative State (PVS) since she had been sexually assaulted in 1973. The 
Court appointed a team of three doctors to examine Ms. Shanbaug and 
submit a report about her physical and mental condition. Although the 
court did not allow the withdrawal of medical treatment to Ms. Shanbaug, 
it discussed the issue of euthanasia at length and allowed passive 
euthanasia. It defined “passive euthanasia” as withdrawing treatment with 
a deliberate intention of causing the patient’s death. It held that passive 
euthanasia is allowed if the doctors act on the basis of notified medical 
opinion and withdraw life support in the patient's best interest. Invoking 
the ParensPatriae principle (Latin for "parent of the nation", where the 
Court can step in and serve as a guardian) it held that the Court is the  
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ultimate decider of what is best for the patient. It extended this power to 
the High Courts under Article 226 of the Indian Constitution. 

Keywords: Euthanasia, physician-assisted suicide, palliative care, 
fundamental right 

 

INTRODUCTION 

Death is never the first choice, and people opt for this path only because 
there is none other left to take.1 

The Right to Life is considered one of the most basic and fundamental 
human rights. It is one of the few rights that are guaranteed to every 
human being.Various international instrumentsincorporate the right to life 
as a sacrosanct right. The Universal Declaration of Human Rights upholds 
the right to life, liberty and security of the person. UN declares that 
everyone has the right to life, liberty and security of person2. Similarly, the 
International Covenant on Civil and Political Rights sanctifies the right to 
life by providing that “Every human being has the inherent right to life. This 
right shall be protected by law and that No one shall be arbitrarily deprived of his 
life3”.However, this right is not as sacrosanct and inviolable as it sounds. 
The main principle in human rights law is that no one shall be arbitrarily, 
deprived of life meaning that states can take human life provided laws 
and procedures are followed. There are a number of instances where a 
state may lawfully deprive persons of their lives without breaching 
international human rights law. In some cases, these exceptions are based 
on the premise that violence used in self-defense is justified4. However, 
Human rights law is silent on other controversial areas concerning the 
right to life, namely abortion, the right of the unborn child and euthanasia. 
Out of all these perplexing issues, euthanasia has been the most hotly 
debated issue.5 

 

                                                           
1To die on one's own terms can be a boon, but..., Retrieved 
from:http://www.thehindu.com/opinion/open-page/article1532410.ece.  
2Universal Declaration of Human Rights 1948, Article 3. 
3International Covenant on Civil and Political Rights, Article 6(1). 
4Retrieved from: http://www.hrea.org/index.php?doc_id=427.  
5 Ibid.  



Aruna Shanbaug Case-A Turning Point for Euthnasia Law in India 
_______________________________________________________________________ 

24 
 

FACTS OF THE CASE 

The petitioner (Aruna) in the instant matter was working as a nurse in the 
King Edward Memorial Hospital(KEM), Parel, Mumbai. The tragic incident 
happened on the evening of 27th November, 1973. Aruna was attacked by 
a sweeper in the hospital who wrapped a dog chain around her neck and 
yanked her back with it. He tried to rape her but on finding that she was 
menstruating, he sodomized her. To immobilize her during this act, he 
twisted the chain around her neck. She was found unconscious by one 
cleaner on the next day. Her body was on the floor and blood was all over 
the floor. The incident did not allow oxygen to reach her brain, because of 
which her brain was damaged. Ms. Pinki Virani as next friend of Aruna 
Shanbaug filed the petition. According to facts of the case, Aruna has been 
surviving on mashed food as she was not able to chew or taste any food 
and she could not move her hands or legs. It was alleged that there is not 
the slightest possibility of any improvement in her condition and her body 
lies on the bed in the KEM Hospital like a dead animal, and this has been 
the position for the last 36 years. The prayer of the petitioner was that the 
respondents be directed to stop feeding Aruna, and let her die peacefully. 

The respondents, KEM Hospital and Bombay Municipal Corporation filed 
a counter petition. Since, there were disparities in the petitions filed by the 
petitioner and respondents, the court decided to appoint a team of three 
eminent doctors to investigate and report on the exact physical and mental 
conditions of Aruna Shanbaug. 

They studied Aruna Shanbaug’s medical history in detail and opined that 
she is not brain dead. She reacts to certain situations in her own way. For 
example, she likes light, devotional music and prefers fish soups. She is 
uncomfortable if a lot of people are in the room and she gets distraught. 
She is calm when there are fewer people around her. The staff of KEM 
Hospital was taking sufficient care of her. She was kept clean all the time. 
Also, they did not find any suggestion from the body language of Aruna 
as to the willingness to terminate her life. Further, the nursing staff at 
KEM Hospital was more than willing to take care of her. Thus, the doctors 
opined that that euthanasia in the instant matter is not necessary. 
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ISSUES RAISED 

The following issues were raised by the court during the course of the 
trial: 

 When a person is in a permanent vegetative state (PVS), should 
withholding or withdrawal of life sustaining therapies be 
permissible or `not unlawful’? 

 If the patient has previously expressed a wish not to have life-
sustaining treatments in case of futile care or a PVS, should his/ her 
wishes be respected when the situation arises? 

 In case a person has not previously expressed such a wish, if 
his/her family or next of kin makes a request to withhold or 
withdraw futile life-sustaining treatments, should their wishes be 
respected? 

ANALYSIS 

To be able to adjudicate upon the aforementioned issues, the Supreme 
Court explained euthanasia. Euthanasia or mercy killing is of two types: 
active and passive. Active euthanasia entails the use of lethal substances 
or forces to kill a person e.g. a lethal injection given to a person with 
terminal cancer who is in terrible agony. Passive euthanasia entails 
withholding of medical treatment for continuance of life, e.g. withholding 
of antibiotics where without giving it a patient is likely to die, or removing 
the heart lung machine, from a patient in coma. 

A further categorization of euthanasia is between voluntary euthanasia 
and non-voluntary euthanasia. Voluntary euthanasia is where the consent 
is taken from the patient, whereas non-voluntary euthanasia is where the 
consent is unavailable e.g. when the patient is in coma, or is otherwise 
unable to give consent. While there is no legal difficulty in case of the 
former, the latter poses several problems. The present case dealt with 
passive non-voluntary euthanasia. 

EUTHANASIA 

Euthanasia is not something new or unknown to humankind. In ancient 
Greece and Rome, helping others to put an end to their lives was 
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permitted in certain situations6. The term euthanasia is derived from the 
Greek words “eu” and “thanatos” which means “good death” or “easy 
death”. It is also known as Mercy Killing. Euthanasia literally means 
putting a person to painless death especially in case of incurable suffering 
or when life becomes purposeless as a result of mental or physical 
handicap.7 The Law commission defined euthanasia as the act of killing 
someone painlessly, especially, for relieving suffering of a person from 
incurable illness.8 

In the popular mind, "euthanasia" conjures the image of an elderly, 
terminally ill, lucid patient requesting the assistance of health carers to die 
now pain free rather than to die later after profound suffering9.  Over the 
years, it has turned out to be one of the most controversial issues in law, 
medicine, ethics, religion and politics10. The law commission in one of 
itsreport11tried to give an account of the present day scenario with respect 
to the terminally ill patients in light of the recent medical advances. It 
observed that 

“A hundred years ago, when medicine and medical technology had 
not invented the artificial methods of keeping a terminally ill 
patient alive by medical treatment, including by means of 
ventilators and artificial feeding, such patients were meeting their 
death on account of natural causes. Today, it is accepted, a 
terminally ill person has a common law right to refuse modern 
medical procedures and allow nature to take its own course, as was 
done in good old times. It is well-settled law in all countries that a 
terminally ill patient who is conscious and is competent, can take 
an ‘informed decision’ to die a natural death and direct that he or 
she be not given medical treatment which may merely prolong life. 

                                                           
6 S.K. Bhattacharya, “Suicide: A Psycho-Social Problem” published in Kusum (Ed.), Suicide 
Some Reflections, 1995, Regency Publications, New Delhi at p. 71. .(cited from Jay Tharega, 
Satyam Tharega, Euthanasia: The Last Right). 
7Murkey& Singh: Euthanasia [ Mercy Killing] J Indian Acad Forensic Med, 30(2). 
8196th Report of the Law Commission on ‘Medical Treatment to Terminally Ill Patients 
(Protection of Patients and Medical Practitioners)’. 
9Mark sayers,Euthanasia: Moral Murder.  
10Catherine Dupre, “Human Dignity and the Withdrawal of Medical Treatment: A Missed 
Opportunity”, European Human Rights Law Review, 2006, Vol. 6, pp. 678-694; Yale Kamisar, 
“When is there a Constitutional Right to Die? When is there no Constitutional Right to 
Live?” Georgia. Law Review, 1991, Vol. 25, pp. 1203-42.(cited from Jay Tharega, Satyam 
Tharega, Euthanasia : The Last Right). 
11 196th Report of the Law Commission on ‘Medical Treatment to Terminally Ill Patients 
(Protection of Patients and Medical Practitioners)’ 
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There are currently a large number of such patients who have 
reached a stage in their illness when according to well-informed 
body of medical opinion; there are no chances of recovery. But 
modern medicine and technology may yet enable such patients to 
prolong life to no purpose and during such prolongation, patients 
could go through extreme pain and suffering. Several such patients 
prefer palliative care for reducing pain and suffering and do not 
want medical treatment, which will merely prolong life or 
postpone death12”. 

The above account presents a grim picture of the terminally ill people who 
are living under unbearable pain with no chance of regaining back the 
quality of life that they used to enjoy in the past.Such patients are in a 
pitiable condition because they have lost their basic cognitive faculties, 
which are vital to live a meaningful life. Many people are of the opinion 
that patients who are terminally ill, and who are having no chance of 
recovery should be allowed the right to die as prolonging their lives 
merely adds to their pain and suffering. There are some who believe that 
individuals should have an unqualified right to die, while there are others 
who consider all forms of euthanasia to be murder or suicide and, thus, 
immoral.  

CLASSIFICATION OF EUTHANASIA 

Euthanasia can be broadly be classified into two categories i.e. Active 
euthanasia and Passive Euthanasia. 

Active euthanasia means a positive merciful act to end useless sufferings 
and a meaningless existence. It is an act of commission for example by 
giving large doses of a drug to hasten death13. Passive Euthanasia or 
negative euthanasia implies not using or discontinuing the use of 
extraordinary life-sustaining measures to prolong life. This includes an act 
of omission, such as failure to resuscitate a terminally ill or hopelessly 
incapacitated patient or severely defectively newborn infant. It involves 
non-use of the measures that would probably delay death and permit 
natural death to occur14.Similarly, euthanasia may be categorized into 
voluntary and involuntary euthanasia. Voluntary euthanasia is where the 

                                                           
12Ibid. 
13 Ibid. 
14 Jay Tharega, Satyam Tharega, Euthanasia: The Last Right. 
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consent is taken from the patient, whereas non-voluntary euthanasia is 
where the consent is unavailable.Here the individual is unable to ask for 
euthanasia and another person makes the decision on his/her behalf, 
usually based on previously expressed wishes15. 

Scholars, human rights philosophers and law thinkers advocating 
legalization of euthanasia all over the world have advanced many 
arguments. These are made on the basis of moral, human rights, and 
utilitarian grounds. The moral ground is that it is against morality to leave 
someone in severe pain and do nothing for his/her relief. The human 
rights angle is that leaving a patient in severe pain would amount to 
directly challenging the fundamental right of the individual i.e., the right 
to a dignified life. The utilitarian principle believes in the greatest degree 
of happiness to the maximum number of people. According to this, if 
anyone is terminally ill, lying in hospital and is in severe pain, then it 
would not bring his/her family happiness and it will suffer because of 
his/her pain. Therefore, utilitarian thinkers argue that an act or abstaining 
from an act which does not give happiness to anyone is wrong16. These 
views have been gaining support in the social circles triggering a debate 
on the question whether right to life includes within it the right to die 
especially in the context of Euthanasia or Mercy Killing.  

EUTHANASIA-TRENDS IN DIFFERENT COUNTRIES 

The laws with reference to the permissibility of euthanasia vary from 
country to country.Most countries have been reluctant to accommodate 
active euthanasia within their legal system whereas some of the countries 
have taken a lead in legalizing it. The reluctance to accord legal sanctity to 
euthanasia stems from the fact that many countries consider the practice 
of euthanasia asmorally and ethically abhorrent. The ethical considerations 
surrounding euthanasia indifferent states have influenced tremendously 
in taking a legal position on the subject in the states17.However, countries 
like Netherland took a radical step in the year 2000 when it legalized 
euthanasia. The law which was passed by an overwhelming majority of 
the Dutch lawmakers provides for the addition of a special “criminal 

                                                           
15Retrieved from: http://www.bioethics.ie/uploads/docs/Euthanasia.pdf.  
16 Retrieved from: http://www.thehindu.com/todays-paper/tp-features/tp-
openpage/article1533428.ece.  
17Dr. Sandeepa Bhat B.and Shyamala D. Euthanasia Regime: A Comparative Analysis of Dutch 
and Indian Positions. 



KULSJ  Vol. 01 
_______________________________________________________________________ 

29 
 

liability exclusion” clause to Article 293 and 294 of the Dutch Penal Code 
that deals with the offence of homicide18.By virtue of the exception, 
doctors are exonerated from the commission of offences under the said 
Articles if they comply with the due care criteria set out in Article 219 of 
the Act20. Under the Dutch law, it is now legal for a doctor to help a 
patient who seeks his assistance to end his life. Similarly,Belgium became 
the second country to legalize active euthanasia The Belgian law sets out 
conditions under which suicide can be practiced without giving doctors a 
license to kill.  According to the Belgian law, patients wishing to end their 
own lives must be conscious when the demand is made and repeat their 
request for euthanasia. They have to be under "constant and unbearable 
physical or psychological pain" resulting from an accident or incurable 
illness. The law gives patients the right to receive ongoing treatment with 
painkillers. The authorities have to pay to ensure that poor or isolated 
patients do not ask to die because they do not have money for such 
treatment. One of the important safeguards provided by the Law is that 
every mercy killing case will have to be filed at a special commission to 
decide if the doctors in charge are following the regulations. The Belgian 
Law makes departure from the Dutch law when it comes to the issues of a 
minor patient. Unlike the Dutch Law, the Belgian law does not permit the 
minor to seek assistance to die. The Canadian law allows a person to 
refuse medical treatment and the medical profession accepts the ‘living 
will’, but the law does not allow the doctor to actively help someone to kill 
himself. Australia also has a voluntary euthanasia law, which is stately 
working well. In Australia, a computerized injection system is in use to 
accomplish euthanasia21. In US,active euthanasia is illegal barring certain 

                                                           
18Murkey& Singh:Euthanasia [Mercy Killing] J Indian Acad Forensic Med, 30(2). 
19Article 2(1): The requirements of due care, referred to in Article 293 second paragraph Penal 
Code mean that 
the physician: 

a. holds the conviction that the request by the patient was voluntary and well considered, 
b. holds the conviction that the patient's suffering was lasting and unbearable, 
c. has informed the patient about the situation he was in and about his prospects, 
d. and the patient hold the conviction that there was no other reasonable solution for the 

situation he 
1. was in, 
e. has consulted at least one other, independent physician who has seen the patient and has 

given his written opinion on the requirements of due care, referred to in parts a - d, and 
f. has terminated a life or assisted in a suicide with due care. 

 
20 Termination of Life on Request and Assisted Suicide (Review Procedures) Act, 2001. 
21Murkey& Singh:Euthanasia [Mercy Killing] J Indian Acad Forensic Med, 30(2). 
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States where it is permitted. In U.K,law also prohibits active euthanasia. 
However, with respect to passive euthanasia, the general legal position all 
over the world seems to be that while active euthanasia is illegal unless 
there is legislation permitting it, passive euthanasia is legal even without 
legislation provided certain conditions and safeguards are maintained22. 

INDIAN PERSPECTIVE-PRE AND POST JUDGEMENT 

In Indian Constitution, Article 21 is the repository of the Right to Life. It 
lays down that “no person shall be deprived of his life and personal liberty 
except by procedure established by law”. However, the true import of this 
constitutional provision goes beyond these words. Article 21 has received 
a generous treatment at the hands of the Indian judiciary.  

The Indian judiciary woke up to the all-encompassing import of right to 
life quite late. The change in judicial attitude was perhaps motivated by 
the salutary principle that a constitutional provision must be construed, 
not in a narrow and constricted sense, but in a wide and liberal manner.23 
The courts have repeatedly held that while arriving at the proper meaning 
and content of the right to life, the attempt of the court should always be 
to expand the reach and ambit of the fundamental right rather than to 
attenuate its meaning and content24. It is a result of this judicial approach 
that bundles of rights have been carved out of Article 21 of the 
constitution. A grand step was taken by the court in expanding the scope 
of Article 21 when it argued that life in Article 21 does not mean merely 
animal existence but living with human dignity. 

This judicial attitude has mainly been influenced by the often-quoted 
observation of the U.S Supreme Court in Munn v Illinois25 in which it 
was observed that 

“By the term life as here used something more is meant than mere 
animal existence. The inhibition against its deprivation extends to 
all those limbs by which life is enjoyed. The provision equally 
prohibits the mutilation of the body by amputation of an arm or 
leg…” 

                                                           
22Aruna Ramchandra Shanbaug V Union of India, AIR 2011 SC 1290. 
23 Francis Coralie v Delhi, AIR 1981 SC 746. 
24 Ibid. 
25Munn v. Illinois, 94 U.S. 113 (1876). 
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The Indian Supreme court has thus given very extensive parameters to 
Article 2126. It has become a source of many substantive rights and 
procedural safeguards to the people27. This judicial approach is 
epitomized by the observation of Bhagwati.J in FrancisCoralie’scase 
wherein, it was observed by the learned judge, that  

“We think that the right to life includes the right to live with 
human dignity and all that does with it, namely the bare 
necessities of life such as adequate nutrition, clothing and shelter 
over the head and facilities for reading, writing and expressing 
oneself in diverse forms, freely moving about and mixing and 
comingling with fellow human beings”28. 

Article 21 now includes within its ambit the right to travel abroad, right to 
clean environment, right to livelihood, right to speedy trial, right to health, 
etc. Now that it is well established that right to life does not mean mere 
animal existence, but it includes a dignified or qualitative life. Therefore, it 
is argued that every person has a life to live with at least a minimum 
dignity and when the state of existence falls below even that minimum 
level, the person must be allowed to end such torturous existence29. The 
question whether the right to die exists in the Indian Constitution has been 
a source of great legal debate30. In India, Article 21 of the Indian 
Constitution has been the central point of discussion in this debate over 
euthanasia. The moot question for consideration has been whether right to 
life under Article 21 also includes right to die? According to M.P.Jain, if 
Article 21 confers on a person the right to live a dignified life, does it also 
confer a right not to live if the person chooses to end his life? If so then 
what is the fate of the provisions in the penal code making attempt to 
commit suicide illegal31. This question has been posed before the Courts 
on several occasions during the past decade especially with reference to 
the constitutional validity of Section 30932.One of the earlier instances of a 
court taking cognizance of such cases related to the judgment of the Delhi 

                                                           
26 M.P.Jain: Indian Constitutional Law 6th Edition, page 1226. 
27Ibid at page 1118. 
28 Francis Coralie v Delhi, AIR 1981 SC 746. 
29Dr. Sandeepa Bhat B.and Shyamala D. Euthanasia Regime: A Comparative Analysis of Dutch 
and Indian Positions. 
30Expanding Role of Article 21: Looking at Right to Die and Environment, Retrieved from: 
www.legalsutra.com.  
31M.P.Jain: Indian Constitutional Law 6th Edition, page 1248. 
32Indian Penal Code, 1860(Act No. 45 of Year 1860). 
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High Court in Sanjay Kumar’s33 case. This perhaps was one of the first 
instances where the courts in Indiamade any reference to euthanasia. The 
Division bench of the Delhi High Court while speaking through Sachar.J 
observed that  

"It is ironic that Section 309 IPC still continues to be on our Penal 
Code. ... Strange paradox that in the age ofvotaries of Euthanasia, 
suicide should be criminally punishable. Instead of the society 
hanging its head inshame that there should be such social strains 
that a young man (the hope of tomorrow) should be driven 
tosuicide compounds its inadequacy by treating the boy as a 
criminal. Instead of sending the young boy to psychiatric clinic it 
gleefully sends him to mingle with criminals.... The continuance of 
Section 309 IPC is an anachronism unworthy of a human society 
like ours34”. 

In many such cases, it was argued that right to life includes within it the 
right to die and therefore when a person attempts to commit suicide he is 
merely exercising his fundamental right to die. It was therefore contended 
that as Section 309 imposes fetters on this fundamental right it might be 
declared as unconstitutional. Another instance where such an argument 
was successfully put forward was the MarutiDubal’s case35. In this case, 
the Bombay High Court held that Section 309 is unconstitutional as it 
violates Article 21. It was held by the court that Article 21 includes within 
its ambit the right to die or to terminate one's own life. The Honorable 
Supreme Court approved this interpretation given to right to life in its 
decision in P.Rathinam’s36 case. The bench in this case held that “right to 
live of which Article 21 speaks of can be said to bring in its trail the right not to 
live a forced life”37. 

The bench further observed that 

“One may refuse to live, if his life be not according to the 
person concerned worth living or if the richness and fullness 
of life were not to demand living further. One may rightly 
think that having achieved all worldly pleasures or 

                                                           
33State v. Sanjay Kumar Bhatia 1985 Cr.L.J. 931 (Delhi). 
34Ibid. 
35Maruti Shri PatiDubal Vs. State of Maharashtra, 1987 Crl.L.J.743. 
36 P.Rathinam v Union of India, AIR 1994 SC1844. 
37Ibid. 
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happiness, he has something to achieve beyond this life. This 
desire for communion with God may very rightly lead even 
a very healthy mind to think that he would forego his right 
to live and would rather choose not to live. In any case, a 
person cannot be forced to enjoy right to life to his 
detriment, disadvantage or disliking.38” 

This view constituted an authority for the preposition that an individual 
has the right to do as he pleases with his life and to end it if he so 
pleases39. The court in its judgment did refer to euthanasia. However, it 
declined to comment upon its validity on two grounds, firstly that the 
same was beyond the scope of the present petitions and secondly on the 
ground that in euthanasia a third person is either actively or passively 
involved40. However, the court in its judgment tried to relate the offence of 
committing suicide with passive euthanasia on the analogy that wherever 
passive euthanasia is permitted under law, one of the requirements 
insisted upon is the consent of the patient or of his relatives in case the 
patient is not able to give his consent.41. 

The judgment of the Supreme Court in Rathinam’s case came to be 
criticized by many as being a radical view on the right to life. The court 
ruling in Rathinam’s came to be reviewed by the full bench of the 
Honorable Supreme Court in Gian Kaur v State of Punjab. The main 
issue before the court was that if attempt to commit suicide is not 
regarded as penal then what happens to someone who abets suicide 
which is a punishable act under Section 309 of the Indian Penal Code. It 
was argued before the court that if the principal offence of attempting to 
commit suicide is void as being unconstitutional then how its abetment 
could be punishable. The court while overruling its judgment in 
Rathinam’s case held that the significant aspect of 'sanctity of life' is also 
not to be overlooked. Article 21 is a provision guaranteeing protection of 
life and personal liberty and by no stretch of imagination can ‘extinction of 
life' be read to be included in‘protection of life'. Whatever may be the 
philosophy of permitting a person to extinguish his life bycommitting 
suicide, the court found it difficult to construe Article 21 to include within 

                                                           
38 Ibid at page 1856. 
39 M.P.Jain Indian Constitutional Law 6th Edition at page 1248. 
40P.Rathinam v Union of India AIR1994 SC 1844 at page 1849. 
41Ibid. 
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it the right to die as a part ofthe fundamental right guaranteed therein. 
'Right to life' is a natural right embodied in Article 21 but suicide isan 
unnatural termination or extinction of life and, therefore, incompatible 
and inconsistent with the concept ofright to life42. However,the court in 
Gian Kaur distinguished between euthanasia and attempt to commit 
suicide. It was observed the honorable supreme court that 

“Euthanasia is termination of life of a person who is terminally ill 
or in a persistent vegetative state. In such a case death due to 
termination of a natural life is certain and imminent. The process 
of natural death has commenced; it is only reducing the period of 
suffering during the process of natural death. This not the case of 
extinguishing life but only of accelerating conclusion of the process 
of natural death which has already begun. This may fall within the 
concept of right to live with human dignity up to the end of 
natural life. This may include the right of a dying man to die with 
dignity when his life is ebbing out. But this cannot be equated with 
the right to die an unnatural death curtailing the natural span of 
life.43” 

Even though the court in Gian Kaur’s case referred to euthanasia, it stayed 
clear of making any explicit pronouncement on its legality within the 
Indian Constitutional scheme.Recently the Supreme Courtwas called upon 
to adjudicate on the question with regard to the permissibility of 
euthanasia within the Indian constitutional scheme. The court had to 
decide whether the right to life guaranteed by Article 21 included within it 
the right to extinguish one’s life in case of terminally ill patients having no 
hope of any recovery. This issue came up before the Honorable Supreme 
Court in Aruna RamchandraShanbaug v Union of India44. The case 
related to Aruna Shanbaug, a terminally ill patient who has been living in 
a persistent vegetative state for past 37 years. One Pinky Virani who 
claimed to be her next friend filed the plea for euthanasia on behalf of 
Aruna. Her plea was opposed by the KEM hospital, which has been taking 
care of her for the past 37 years. The Honorable Supreme Court in its 
judgment while permitting passive euthanasia unequivocally declared 
Active Euthanasia using lethal substances or forces to kill terminally ill 

                                                           
42 Gian Kaur v State of Punjab, AIR 1996 SC 946. 
43M.P.Jain Indian Constitutional Law 6th Edition at page 1249. 
44 Aruna Ramchandra Shanbaug V Union of India AIR 2011 SC 1290. 
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patient as illegal and a crime under Ss’ 302, 304 of the Indian Penal Code45. The 
bench in its judgment distinguished active and passive euthanasia from a 
purely legalistic point of view. The court observed that the difference 
between active and passive euthanasia is that in active euthanasia 
something is done to end the patient’s life while in passive euthanasia 
something is not done that would have preserved the patient’s life.  The 
court elaborated this preposition by observing that 

“At the heart of this distinction lies a theoretical question. Why is 
it that the doctor who gives his patient a lethal injection, which 
kills him, commits an unlawful act and indeed is guilty of murder, 
whereas a doctor who, by discontinuing life support, allows his 
patient to die, may not act unlawfully - and will not do so, if he 
commits no breach of duty to his patient? Professor Glanville 
Williams has suggested (see his Textbook of Criminal Law, 2nd 
ed., p. 282) that the reason is that what the doctor does when he 
switches off a life support machine is in substance not an act but 
an omission to struggle, and that 'the omission is not a breach of 
duty by the doctor because he is not obliged to continue in a 
hopeless case’.46” 

The court in its judgment dwelt in length on the ruling of the House of 
Lords in Airedale47 case. It substantially agreed with the viewexpressed 
by the learned judges in the Airedale’s case with the regard to the best 
interest doctrine. The court also tried to incorporate the safeguards given by 
the House Lords in case of passive euthanasia. The court following the 
Airedale’s case vested the High Courts in India with the power to take a 
final call on appeals for euthanasia made by the relatives or next friend of 
the ailing person.  

JUDGEMENT 

The Hon’ble Division Bench of the Supreme Court of India, comprising 
Justice Markandey Katju and Justice Gyan Sudha Mishra, delivered this 
historic judgment on March 7, 2011. The Court opined that based on the 
doctors’ report and the definition of brain death under the Transplantation 
of Human Organs Act, 1994, Aruna was not brain dead. She could breathe 

                                                           
45 Ibid at page 1311. 
46Aruna Ramchandra Shanbaug V Union of India,AIR 2011 SC,page 1320.  
47Airedale NHS Trust v. Bland [1993] 1 All ER 821. 
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without a support machine, had feelings and produced necessary 
stimulus. Though she is in a PVS, her condition was been stable. 
Therefore, terminating her life was unjustified. 

Further, the right to take decision on her behalf vested with the 
management and staff of KEM Hospital and not Pinki Virani. The 
lifesaving technique was the mashed food, because of which she was 
surviving. The removal of life saving technique in this case would have 
meant not feeding her. The Indian law in no way advocated not giving 
food to a person. Removal of ventilators and discontinuation of food could 
not be equated. Allowing of euthanasia to Aruna would mean reversing 
the efforts taken by the nurses of KEM Hospital over the years. 

Moreover, in furtherance of the parenspatriae principle, the Court to 
prevent any misuse, vested the power to determine the termination of life 
of person in the High Court. Thus, the Supreme Court allowed passive 
euthanasia in certain conditions, subject to the approval by the High Court 
following the due procedure/guidelines. This procedure should be 
followed all over India until Parliament makes legislation on this subject. 

However, Aruna Shanbaug was denied euthanasia as the court opined 
that the matter was not fit for the same. If at any time in the future, the 
staff of KEM hospital or the management felt a need for the same, they 
could approach the High Court under the procedure prescribed. 

This case clarified the issues revolving around euthanasia and laid down 
guidelines with regard to passive euthanasia. Alongside, the court also 
made a recommendation to repeal Section 309 of the Indian Penal Code. 
This case is a landmark case as it prescribed the procedure to be followed 
in an area that has not been legislated upon. 

GUIDELINES 

The Honorable Supreme Court issued the following guidelines: 

1. When such an application is filed, the Chief Justice of the High 
Court should forthwith constitute a Bench of at least two Judges 
who should decide to grant approval or not. Before doing so the 
Bench should seek the opinion of a committee of three reputed 
doctors to be nominated by the Bench after consulting such medical 
authorities/medical practitioners as it may deem fit. Preferably, one 
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of the three doctors should be a neurologist, one should be a 
psychiatrist, and the third a physician. For this purpose, a panel of 
doctors in every city may be prepared by the High Court in 
consultation with the State Government/Union Territory and their 
fees for this purpose may be fixed48. 

2. The committee of three doctors nominated by the Bench should 
carefully examine the patient and also consult the record of the 
patient, as well as taking the views of the hospital staff and submit 
its report to the High Court Bench49. 

3. Simultaneously with appointing the committee of doctors, the High 
Court Bench shall also issue notice to the State and close relatives 
e.g. parents, spouse, brothers/sisters etc. of the patient, and in their 
absence his/her next friend, and supply a copy of the report of the 
doctor’s committee to them as soon as it is available. After hearing 
them, the High Court bench should give its verdict. The above 
procedure should be followed all over India until Parliament makes 
legislation on this subject50. 

4. The High Court should give its decision speedily at the earliest, 
since delay in the matter may result in causing great mental agony 
to the relatives and persons close to the patient.The High Court 
should give its decision assigning specific reasons in accordance 
with the principle of ‘best interest of the patient’ laid down by the 
House of Lords in Airedale’s case. The views of the near relatives 
and committee of doctors should be given due weight by the high 
Court before pronouncing a final verdict which shall not be 
summary in nature51.  

ANALYSIS OF CASE 

This case is a fascinating one; it involves tragedy and surprisingly 
dedication from a public body (hospital) to save the life of an individual 
without expecting any rewards in return. It is for the legislature to make 
appropriate law governing euthanasia and maintain the said procedure as 
set by the Supreme Court in the instant case to ensure that there is no 
misuse of law or procedure.  

                                                           
48 Aruna Ramchandra Shanbaug V Union of India, AIR 2011 SC 1334, Para138. 
49  Ibid at para 139 
50Ibid at Para 140. 
51 Ibid at para 142. 
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Further, Aruna was in bed, suffering for more than three long decades. A 
decision in favour of allowing euthanasia in her case would have been fair 
from a third person point of view. However, the same would not have 
been justified, as there is no technology that can read and understand 
what her mind and body wanted at that moment of time.  

Furthermore, euthanasia petitions should be used as precedents as reports 
and criticality of each medical case varies from one case to other. 
Therefore, the legislature, the Indian Medical Association, and other 
medical authorities should ensure that a well-drafted law regarding 
euthanasia and other related medical procedures is passed in the near 
future. 

POST ARUNA SHANBAUG 

241ST LAW COMMISSION REPORT: 

Suggestions made by the Law Commission of India in its 241st Report 
(August 2012) under the title of “Passive Euthanasia- A Relook” in Para 
14.1-14.9, of Chapter14 under the Head “Summary of Recommendations” 
(Pp.40-42)52are as follows 

 “14.1 Passive euthanasia, which is allowed in many countries, 
should have legal recognition in our country too, subject to certain 
safeguards, as suggested by the 17th Law Commission of India and 
as held by the Supreme Court in Aruna Ramachandra’s case [(2011) 
4 SCC 454)]. It is not objectionable from legal and constitutional 
point of view.  

 14.2 A competent adult patient has the right to insist that there 
should be no invasive medical treatment by way of artificial life 
sustaining measures / treatment and such decision is binding on 
the doctors / hospital attending on such patient provided that the 
doctor is satisfied that the patient has taken an „informed decision‟ 
based on free exercise of his or her will. The same rule will apply to 
a minor above 16 years of age who has expressed his or her wish 
not to have such treatment provided the consent has been given by 
the major spouse and one of the parents of such minor patient.  

                                                           
52 Passive Euthanasia- A Relook, Law commission of India, August 2012, retrieved from 
http://lawcommissionofindia.nic.in/reports/report241.pdf.  
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 14.3 As regards an incompetent patient such as a person in 
irreversible coma or in Persistent Vegetative State and a competent 
patient who has not taken an „informed decision‟, the doctor’s or 
relatives‟ decision to withhold or withdraw the medical treatment 
is not final. The relatives, next friend, or the doctors concerned / 
hospital management shall get the clearance from the High Court 
for withdrawing or withholding the life sustaining treatment. In 
this respect, the recommendations of Law Commission in 196th 
report are somewhat different. The Law Commission proposed an 
enabling provision to move the High Court.  

 14.4 The High Court shall take a decision after obtaining the 
opinion of a panel of three medical experts and after ascertaining 
the wishes of the relatives of the patient. The High Court, as 
parenspatriae will take an appropriate decision having regard to the 
best interests of the patient.  

 14.5 Provisions are introduced for protection of medical 
practitioners and others who act according to the wishes of the 
competent patient or the order of the High Court from criminal or 
civil action. Further, a competent patient (who is terminally ill) 
refusing medical treatment shall not be deemed to be guilty of any 
offence under any law.  

 14.6 The procedure for preparation of panels has been set out 
broadly in conformity with the recommendations of 17th Law 
Commission. Advance medical directive given by the patient before 
his illness is not valid.  
Notwithstandingthat, medical treatment has been withheld or 
withdrawn in accordance with the provisions referred to above; 
palliative care can be extended to the competent and incompetent 
patients. The Governments have to devise schemes for palliative 
care at affordable cost to terminally ill patients undergoing 
intractable suffering.  

 14.8 The Medical Council of India is required issue guidelines in the 
matter of withholding or withdrawing of medical treatment to 
competent or incompetent patients suffering from terminal illness.  

 14.9 Accordingly, the Medical Treatment of Terminally Ill Patients 
(Protection of Patients and Medical Practitioners) Bill, 2006, drafted 
by the 17th Law Commission in the 196th Report has been modified 
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and the revised Bill is practically an amalgam of the earlier 
recommendations of the Law Commission and the views / 
directions of the Supreme Court in Aruna Ramachandra case. 

COMMON CAUSE V. UNION OF INDIA:53 

In 2002, Common Cause54, a registered society had written to the 
Ministries of Law & Justice, Health & Family Welfare, and Company 
Affairs, also addressing the State Governments, on the issue of the right to 
die with dignity. In 2005, Common Cause approached the Supreme Court 
under Article 32, praying for the declaration that the right to die with 
dignity is a fundamental right under Article 21. It also prayed the Court to 
issue directions to the Union Government to allow terminally ill patients 
to execute 'living wills' for appropriate action in the event that they are 
admitted to hospitals. As an alternative, Common Cause sought 
guidelines from the Court on this issue, and the appointment of an expert 
committee comprising lawyers, doctors, and social scientists to determine 
the aspect of executing living wills. Common Cause argued that 
terminally ill persons or those suffering from chronic diseases must not be 
subjected to cruel treatments. Denying them the right to die in a dignified 
manner extends their suffering. It prayed the Court to secure the right to 
die with dignity by allowing such persons to make an informed choice 
through a living will. On 25th February 2014, a 3 Judge Bench of the 
Supreme Court comprising the then Chief Justice P. Sathasiavn, Justice 
RanjanGogoi and Justice Shiva Kirti Singh had referred the matter to a 
larger bench, to settle the issue in light of inconsistent opinions in Aruna 
Ramchandra Shanbaug vs Union Of India &Ors (2011) and Gian Kaur vs 
State of Punjab (1996). On 9th March 2018, a 5 Judge Bench comprising 
Chief Justice Dipak Misra and Justices A K Sikri, A. M. Khanvilkar, D Y 
Chandrachud and Ashok Bhushan held that the right to die with dignity is 
a fundamental right. An individual's right to execute advance medical 
directives is an assertion of the right to bodily integrity and self-
determination and does not depend on any recognition or legislation by a 
State. 

 

                                                           
53 Writ Petition (Civil) No. 215 Of 2005 
54Retrieved from: https://indiankanoon.org/doc/184449972/.  
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CONCLUSION 

The judgment in Shanbaug’s case was met with a mixed response while 
on the one hand many welcomed it on the basic premise that there are 
limits to human suffering, especially when there is no light at the end of 
the tunnel. It was argued that a terminally ill patient could not be kept on 
life support with the hope that, in the near future, there may be 
developments in medicine, which may save him or her. This approach is 
justified on the ground that quality of life is as important as life itself. 
However, on the other side of the aisle there are people who argue that if 
euthanasia is legalized, it could be misused. It is argued this fear of misuse 
holds true with reference to any other existing laws also, so why to single 
out this law only. They thus suggest that stringent safeguards avoid any 
kind of misuse whereas others suggest that euthanasia should be allowed 
only when no amount of palliative care can help the patient recover55.In 
spite of these convincing arguments, genuine concerns have been raised 
because of the growing evidence that access to healthcare is shrinking; a 
circumstance that will only mean a large number of those who ought to be 
in hospital under supervised care will be in homes with few resources for 
end-of-life care and, clearly, outside the reach of the medical system. 
These fears are not unfounded especially with reference to the Western 
countries where the cost of medical care is severely expensive. However, 
the Belgian law on Euthanasia incorporates a provision that makes it 
obligatory on the state to provide terminally ill patients with painkillers so 
that the patients do not end their lives because of financial constraints in 
procuring medicine. With reference to poor and developing countries, 
such fears cannot be allayed easily. In India it is it is argued that if denying 
end-of-life treatment and care were to be considered passive euthanasia, 
then as a country we have certainly been practicing it for long. It is a result 
of this state of affairs that people are prompted to remark that without 
expanding access to healthcare and providing end-of-life and palliative 
funded care, legislating to allow euthanasia is something of a mockery.56 
An apprehension has been raised that Passive euthanasia will cover 
infants and unborn babies by citing the example of the Netherlands, 
where all these acts were legalized. It is contended that because of 
legalization of Euthanasia, Netherlands has lost more than one-fourth of 
                                                           
55To die on one's own terms can be a boon, but..., Retrieved 
from:http://www.thehindu.com/opinion/open-page/article1532410.ece.  
56Retrieved from: http://www.thehindu.com/todays-paper/tp-features/tp-
sundaymagazine/article1554935.ece.  
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its population and it has badly affected unborn babies with a high fall in 
birthrate in that country. For some there is an important lesson to every 
country that is considering following this proponent country and 
legalizing euthanasia. They argue that Euthanasia is impracticable in India 
given its susceptibility, which makes it prone to misuse57. 
It is submitted that though the fears expressed with regard to the misuse 
of euthanasia are genuine such fears largely relate to active euthanasia. In 
India unlike Netherlands and Belgium, active euthanasia continues to be 
illegal and looking at the court pronouncements of the past decade it 
would remain to be so. Therefore the question of its misuse in India does 
not arise with respect to the fears about the misuse of passive euthanasia, 
such fears stand largely addressed following the directions issued by the 
Honorable Supreme Court in Shanbaug’s case. These directions are a 
sufficient safeguard to act as a check against any misuse. However, it 
would be prudent for the government of India to come up with a 
comprehensive legislation on permitting passive euthanasia. 
It has been argued that permitting euthanasia could diminish respect for 
life. Concerns have been raised that allowing euthanasia for terminally ill 
individuals who request it, could result in a situation where all terminally 
ill individuals would feel pressurized into availing of euthanasia. There 
are fears that such individuals might begin to view themselves as a 
burden on their family, friends and society or as a strain on limited 
healthcare resources. Opponents of euthanasia also contend that 
permitting individuals to end their lives may lead to a situation where 
certain groups within society e.g. the terminally ill, severely disabled 
individuals or the elderly would be euthanized as a rule58. However, 
proponents of euthanasia argue that legalizing the practice would not 
devalue life or result in pressure being put on individuals to end their 
lives but would allow those with no hope of recovery to die with dignity 
and without unnecessary suffering. They state that it would be imprudent 
not to implement legislation because this would drive euthanasia 
underground where it would be unregulated. They also raise concerns 
that the current legal vacuum has led to people travelling abroad (while 
they are still physically able to) to avail of euthanasia/assisted suicide 
before they feel they are ready to die59. 

                                                           
57Retrieved from: http://www.hrea.org/index.php?doc_id=427.  
58Retrieved from: http://www.bioethics.ie/uploads/docs/Euthanasia.pdf. 
59Retrieved from: http://www.bioethics.ie/uploads/docs/Euthanasia.pdf.  
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"You have introduced a monster to the people; you should have the ability to 
control the monster” (to the government) 

Abstract: 

State governments in India have taken to disabling Internet services, 
especially mobile data services, in response to threats of violence. For 
example, in June 2016, the Indian government shut down the Internet in 
the state of Haryana, fearing potential violence arising from on-going 
protests. The alleged reasons for the shutdowns ranged from 
apprehensions about provocative social media rumours related to the 
recovery of cow carcasses to the prevention of cheating during a public 
government-administered exam. Many of these justifications offered for 
Internet shutdowns fall within  the umbrella of online hate speech or 
incitement to violence. 

Hate speech is a serious concern in the Republic of India. However, 
Indian law does not use the phrase “hate speech.” Different forms of what 
may arguably be called hate speech are covered in different ways by 
various Indian statutes. 

During the 2013 Muzaffarnagar communal riots, in which over sixty 
people died and thousands were displaced, social media was reported 
to have played a significant role in spreading rumours and propaganda. 
In this context, an incendiary video of two men being beaten to death, 
described as a video of Hindus being lynched by a Muslim mob  was 
circulated on the Internet. Similarly, a Muslim man was killed by a mob 
in Pune following the circulation of morphed images denigrating iconic 
leader attributed to him. These images were circulated on Facebook and 
through Internet messaging applications on smartphones. 
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This briefing article outlines preliminary issues that we noted while 
conducting a detailed study of hate speech laws in India. It teases out  
some of the major concerns that arise in the context of online hate speech 
as potential incitement to violence as well as the conclusions drawn and 
recommendations made. 

INTRODUCTION: 

Issues related to hate speech are often countered with the argument about 
freedom of speech. Given India's diversity, the drafters of the 
Constitution felt it was important to ensure a culture of tolerance by 
putting some restraints on freedom of speech. Sub- clause (a) of clause 1 
of article 19 of the constitution of India, states that all citizens have the 
right to freedom of speech and expression. However, it also states that the 
state can put reasonable restrictions on the exercise of this right in the 
interest of sovereignty and integrity of the country, decency and morality 
and in relation to contempt of court. 

Hate speech is a term used for a wide range of negative discourse linked 
with the speaker's hatred or prejudice against a certain section of society. 
It could be degrading, intimidating and aimed to incite violence against a 
particular religion, race, gender, ethnicity, nationality, sexual orientation, 
disability, political views, and social class and so on. History has many 
examples when hate speeches were used to trigger ethnic violence 
resulting in genocide, as happened with the Jews in Nazi Germany and 
the Tutsi community in Rwanda. Regulation on hate speech is a post-
Second World War phenomenon. 

Laws in India: 

Various sections of IPC deal with hate speech. For instance, according to 
section 153A, any act that promotes enmity between groups on grounds 
of religion and race and is prejudicial to national integration is 
punishable. Section 295A of IPC states that speech, writings or signs 
made with deliberate intention to insult a religion or religious beliefs is 
punishable and could lead to up to three years of jail. Similarly the 
Protection of Civil Rights Act, 1955, which was enacted to abolish 
untouchability, has provisions penalizing hate speech against Dalits. 
Despite the existence of all these laws, the Supreme Court in March 
2014 asked the law commission to suggest how hate speech should be 
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defined and dealt with since the term is not defined in any existing law(1). 

Can a community, class or caste be targeted in a political speech and can 
it be circulated on social media? 

Section 125 of the Representation of the People Act 1951(2) restrains 
political parties and candidates from creating enmity or hatred between 
different classes of citizens of India. Also Section 123(3) of the Act states 
that no party or candidate shall appeal for votes on the ground of religion, 
race, caste, community, language and so on. 

When it comes to Information Technology Amendment Act 2008 there is 
not even a single provision which can define or prevents to spread a hate 
speech on the grounds of sovereignty and integrity of a state. 

Sovereignty is understood in jurisprudence as the full right and power 
of a governing body to govern itself without any interference from 
outside sources or bodies. In political theory, sovereignty is a substantive 
term designating supreme authority over some polity. "A belief in the 
Rule of Law” might be considered a corner stone of “national integrity” in 
many countries - while at the same time, ethnic, religious and tribal 
loyalties command as strong or stronger adherence. 

Social media is a remarkable tool to connect, collaborate, and unite and 
has made deep inroad into our lives. 

Social media is a vital communications tools through which people 
exercise their right of freedom of expression and expression information 
and ideas. In the past few years, a growing movement of people around 
the world has been witnessed who are advocating for change, justice, 
equality, accountability of the powerful and respect for human rights (e.g. 
MeToo Movement) wherein the Internet and social media has played a 
key role. 

Such regulations are not unique to India. Vietnam has asked 
technological companies to open local offices and store data domestically, 
while Australia’s parliament has passed a bill to force companies to give 
police access to encrypted data.  Germany requires social media 

companies to remove hate speech within 24 hours or face fines (3). Such 
law would compel platforms such as Facebook, its messaging service 
WhatsApp and Twitter to remove unlawful content, such as anything 
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that affects the “sovereignty and integrity of India” shall be secured by 
its government. 

CONCLUSION & RECOMMENDATIONS: 

Moving a step ahead towards framing a distinct law for online “hate 
speech,” the Home Ministry has written to the Law Commission to 
prepare a draft law. The provisions will deal with offensive messages sent 
through social media and online messaging applications. 

The decision came after a committee headed by former Lok Sabha 
Secretary General T.K. Viswanathan submitted a report recommending 
stricter laws to curb online hate speech. The panel was formed after 
Section 66A of the Information Technology Act, 2000, was scrapped by the 
Supreme Court in 2015. 

The scrapped provision provided punishment for sending offensive 
messages through communication services. The court said It is clear that 
Section 66A arbitrarily, excessively and disproportionately invades the 
right of free speech and upsets the balance between such  right  and  the  
reasonable  restrictions  that  may  be  imposed  on  such  right,” Bench 
comprising of Justices J Chelameswar and Rohinton F Nariman. The 
bench went onto argue that the definition of offences under this section 
was both “open-ended and undefined.” 

The information disseminated over the Internet need not be 
information which ‘incites’ anybody at all. Written words may be sent 
that may be purely in the realm of ‘discussion’ or ‘advocacy’ of a 
‘particular point of view.’ 

Furthermore, the mere causing of annoyance, inconvenience, danger, etc., 
or being grossly offensive or having a menacing character are not 
offences under the Indian Penal Code at all, the court held in its 
judgement. Under this erstwhile provision, offenders were liable with 
“imprisonment for a term which may extend to three years and with 
fine” on rather flimsy charges. 

National Crime Records Bureau (NCRB) department said there is no 
comprehensive data available on cases in which rumours and hate speech 
insinuations were made through social media and WhatsApp. 

“Such  crimes  are  being  registered  under  various  other  sections  like  
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sedition  or  other sections of the Information Technology Act. If the law is 
amended, it will provide us wit h the extent of the problem,”  The 267th  

Report of the Law Commission On 23rd March 2017 had recommended 
inserting additional provisions in Sections 153 505 of the Indian Penal 
Code (IPC). 

The proposed amendment section 153 C IPC ( by using any means of 
communication in promoting or attempting to promote acts prejudicial to 
human dignity) would be punishable by five years and fine or both; 
Section 509 A IPC (word, gesture or act intended to insult member of a 
particular race) would be punishable by three years or fine or both. 

Since the proposed amendment falls under the Concurrent List of the 
Constitution. Till now only four states and three union territories agreed 
to the centre’s proposal and  As we see the hate speech in the context of 
both online and offline have increased significantly This gives the other 
rest of the states a justification to regulate online content in the interests of 
the public at large, the necessity of which cannot be denied and the 
legislature may enact laws to impose restrictions on the right to speech 
and expression on the several grounds. 

While regulating such online content  the government should not 
censor i.e. encroach upon the civil rights of the people viz. freedom of 
speech and expression. 

 

1. Pravasi Bhalai Sangathan vs. Union of India SC 1591. 
2. www.legislative.gov.in                                                                                                                            
3. Network enforcement act 2018 (Germany) 
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Cyber Bullying 
Misbah Fayaz Beigh* 

 

Abstract 

Is cyberbullying essentially the same as bullying, or is it a qualitatively 
different activity? The lack of a consensual, nuanced definition has limited 
the field’s ability to examine these issues. Evidence suggests that being a 
perpetrator of one is related to being a perpetrator of the other; 
furthermore, strong relationships can also be noted between being a victim 
of either type of attack. It also seems that both types of social cruelty have a 
psychological impact, although the effects of being cyberbullied may be 
worse than those of being bullied in a traditional sense (evidence here is by 
no means definitive). A complicating factor is that the 3 characteristics that 
define bullying (intent, repetition, and power imbalance) do not always 
translate well into digital behaviors. Qualities specific to digital 
environments often render cyberbullying and bullying different in 
circumstances, motivations, and outcomes. To make significant progress in 
addressing cyberbullying, certain key research questions need to be 
addressed. These are as follows: How can we define, distinguish between, 
and understand the nature of cyberbullying and other forms of digital 
conflict and cruelty, including online harassment and sexual harassment? 
Once we have a functional taxonomy of the different types of digital 
cruelty, what are the short- and long-term effects of exposure to or 
participation in these social behaviors? What are the idiosyncratic 
characteristics of digital communication that users can be taught? Finally, 
how can we apply this information to develop and evaluate effective 
prevention programs? 

The term “cyberbullying” is used broadly, both in colloquial and formal 
use. First coined in 1999, there is no general consensus on a definition, 
although different versions usually include the use of digital technology to 
inflict harm repeatedly or to bully.1–4 In 2006, Patchin and Hinduja 
defined cyberbullying as “willful and repeated harm inflicted through the  

_____________________________ 
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use of computers, cell phones, or other electronic devices.” Kowalski 
defined it in 2014 as “the use of electronic communication technologies to 
bully others.” The use of different operational definitions has affected a 
great deal of the research, including reported prevalence rates, which show 
wide variation. 

Most definitions of cyberbullying have modeled themselves on the more 
widely agreed-upon definition of traditional bullying, and it seems clear 
that there is some overlap between bullying and cyberbullying. Bullying 
and cyberbullying are reliably correlated. Yet, it has been argued that 
cyberbullying requires its own, separate scrutiny; several studies suggest it 
can cause harm above and beyond traditional bullying.Behaviors that are 
likely to be related to cyberbullying, such as online harassment and online 
sexual harassment, appear to be harmful and deserving of study. In 
addition, effective programming to reduce cyberbullying continues to 
elude researchers and other stakeholders. 

Current State 

The study of traditional bullying benefits significantly from a useful and 
operational definition that describes 3 core characteristics of bullying 
behaviors (intention, repetition, and power imbalance). Assessing these 3 
characteristics of an aggressor helps predict greater negative impact upon 
the target. Some researchers have defined cyberbullying as simply bullying 
that occurs through electronic or digital means.Several studies have found 
significant correlations between the 2 behaviors.A majority of 
cyberbullying perpetrators and victims are also bullying perpetrators and 
victims, respectively. Cyberbullying interacts with in-school encounters; it 
may be triggered by events at school and may result in problems in 
school.16 Targets can often identify their perpetrators as peers from school; 
they typically know each other in “real life".These findings all suggest that 
cyberbullying may simply be bullying in another realm. 

Other researchers have adopted definitions that are similar but not 
identical to traditional bullying. For example, Patchin and Hinduja2 
omitted the term “bullying” and its characteristic power imbalance to 
define cyberbullying as “willful and repeated harm through the use of 
computers, cell phones, or other electronic devices.” The use of slightly 
different definitions may reflect the fact that important differences between 
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the 2 behaviors have been identified. 

First, the use of digital technology clearly impacts communication. In a 
digital environment, cruelty can occur with or without the aggressor’s 
specific intent to make it repetitive or focused upon a less powerful target. 
For example, a user’s single online comment can easily spread beyond the 
initial posting. Assessing for intent to harm, intentional repetition, and 
power can be challenging in a digital environment. At other times, power 
imbalances between aggressors and targets can be measured through 
differences in technological expertise or the use of anonymity.19 (We note 
here that assessing for these factors can be challenging in any environment, 
traditional or online. But online interactions, which may lack nuances in 
communication, can be particularly difficult to judge. 

A second difference is the widespread use of digital devices, which means 
that cyberbullying is likely to happen outside of school (whereas 
traditional bullying most often happens in school), and cyberbullies may 
draw power from certain characteristics of the digital environment 
(notably anonymity). Victims of cyberbullying may feel unable to escape 
the cruelty, whereas traditional bullying does not typically carry over into 
the home setting. The motivations for cyberbullying may also be different 
online; qualitative research has suggested that how youth perceive digital 
communications may differ from how they perceive traditional 
communications. For example, digital technology can alter a user’s 
perception of the conformity of their attitudes to a majority, which can in 
turn change their willingness to express extreme or controversial opinions. 

Third, cyberbullying seems to cause its own psychological harm to victims. 
Cyberbullying accounts for some of the variance in psychological harm 
above and beyond that of traditional bullying. Compared with traditional 
harassment, online harassment may be more strongly linked than bullying 
to substance abuse and depression. One longitudinal study found that 
cyberbullying victimization predicted depression and substance abuse 6 
months later, although researchers did not compare it to traditional 
bullying. Overall, cyberbullying seems to have a strong emotional impact 
that is independent of traditional bullying. 
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Future Research 

The characteristics of digital technology and the unique impact of 
cyberbullying do suggest that it is not a precise counterpart to traditional 
bullying, but important questions remain. Whether widespread online 
access to personally harmful material is particularly psychologically 
impactful remains largely unexplored. The hypothesis that online 
repetition through forwarding or sharing materials, for example, is as 
damaging as the repetition inherent in traditional bullying has not been 
studied. 

As with traditional bullying versus harassment, differences between 
perpetrators and victims of cyberbullying and other types of online 
harassment or conflict have not been thoroughly clarified; online 
harassment typically involves harmful behaviors that lack either repetition 
or a power imbalance. online harassment may be less prevalent than 
cyberbullying and may result in less severe outcomes. On the other hand, 
online sexual harassment has been linked with more serious problems, 
including depression and substance abuse, and these effects are 
compounded when youth are also bullied in person. Online sexual 
harassment may contribute to cyberbullying by making nude or sexual 
images available to bullies, who may exploit them.27 Sexual maturation 
has been linked to both traditional bullying and digital behaviors 
associated with cyberbullying. Longitudinal research is lacking, and it is 
needed to help establish a sequence for these outcomes and others. 

Finally, programming to prevent traditional bullying has been, in many 
cases, adapted to include digital technology. Concerns have been raised 
about the appropriateness of this approach and the lack of data supporting 
efficacy. Programs addressing cyberbullying and digital behaviors may 
need to address issues not typically addressed in existing prevention 
programs, such as content credibility and perceptual changes that can 
impact sharing. 

INTRODUCTION: 

This article is an endeavor to bring forth an overview of the state of 
Anti-bullying laws in India. These laws have been enacted to eliminate 
bullying in any form in different spheres like bullying at workplace, 
schools, cyberspace. That is why they are referred as “anti-bullying laws”. 
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These are the key area of focus in this article. So far there are only some 
State laws which deal with bullying, however, there have been a persistent 
call for framing national law on bullying. 

First, it is necessary to understand the term bullying. The Bar Association 
of India of India gave its definition as, 

“Bullying means systematically and chronically inflicting physical hurt or 
psychological distress on one or more students or employees. It is further 
defined as unwanted and repeated written, verbal, or physical behaviour, 
including any threatening, insulting, or dehumanizing gesture, by a 
student or adult, that is severe or pervasive enough to create an 
intimidating, hostile, or offensive educational environment; cause 
discomfort or humiliation; or unreasonably interfere with the individual’s 
school performance or participation; and may involve but is not limited to: 
teasing, social exclusion, threat, intimidation, stalking, physical violence, 
theft, sexual, religious, or racial harassment, public humiliation, or 
destruction of property.” 

In India in the case of Vishaka v. State of Rajasthan, the Supreme first time 
dealt with issue of bullying and it laid down certain guidelines for the 
protection of woman employees from sexual harassment. But it only dealt 
with bullying against men at workplaces. Further, there is a need to 
consider different types of bullying at workplaces. In the west bullying at 
workplace is recognized as violence in workplaces. Bullying can be in 
different subtle forms like invalid criticism, exclusion, false allegations, 
constant bantering, humiliation or unnecessary written warnings. 

The most vulnerable to this plight are the subordinates in offices. This is a 
scenario in private as well as public sector. Most of the bullying is done by 
seniors, hierarchy plays a key role. To achieve targets supervisors have to 
force the employees to labor hard especially the young workers have to 
face most of the harassment due to higher expectations. Bullying and 
harassment at workplace lead to terrible effect on the health and well being 
and performance of the employees. In India, there is no special legislation 
against bullying at workplace. 

Still, in India a worker can seek redressal under different provisions 
provided under the constitution of India, IPC, and C.P.C. The Indian 
Constitution under various articles provides labor rights. Though not in 
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evident form but indirectly various articles protect the labour rights. For 
instance, Article 14 of the Indian Constitution lays down the concept of 
Equality before law. In the case of Mewa Ram v. A.I.I. Medical Science, the 
Supreme Court, held that  “the doctrine of ‘equal pay for equal work’ is 
not an abstract doctrine. Equality must be among equals, unequal people 
cannot claim equality.” 

Indian constitution through various articles 21, 23, 24, 38, 39, 39-A, 41, 42, 
43, 43-A and 47 provides an idea of what conditions should be provided by 
the employers. However, some of these articles do not have binding effect 
which at instances hinders justice. Part 4 of the constitution talks about the 
duty of the state to promote social welfare and to make effective provisions 
for securing the right to work, providing education and public assistance in 
cases of employment, etc., which is subject to limits of its economic 
capacity, to make special provisions for just and humane condition of work 
and for maternity relief, etc. 

In the case of Consumer Education and Research Centre v. Union of India 

“Right to life includes protection of the health and strength of the worker is 
a minimum requirement to enable a person to live with human dignity. 
The right to human dignity, development of personality, social protection, 
right to rest and leisure are fundamental human rights to a workman 
assured by the Charter of Human Rights, in the Preamble and Arts.38 and 
39 of the Constitution.” 

Honorable Supreme Court laid emphasis on the Human Dignity of 
employees and it should be respected. However, after such precedents, we 
have cases like Pradhan v. State of Uttaranchal and others, and then Madan 
Mohan Singh v. State of Gujarat and another and a close reading of these 
cases bring forth that the courts would be slow in holding such 
humiliations at workplace constitute abetment to commit suicide. This 
again pose a necessity to legislate laws which define terms like “humility”, 
“harassment” and “administrative powers of superiors and their ambit”. 

Further, article 23 acts as an shield preventing any form of forced labour 
and article 24 prevents employment of children below 14 years at 
hazardous places. Though, all these provisions under the Indian 
constitution protect interests of labor.However there is a dire need for a 
specific legislation as it would bring clarity on different legal aspects of 
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bullying, ease the judicial process as well lead to better results. 

Anti Cyber bullying laws in India 

Cyber bullying is a practice that is causing hue and cry in the whole legal 
system but till date there are no special legislation to deal with 
cyberbullying in India. It is a new phenomenon which has arisen in this 
internet age. Cyberbullying can be defined as “The use of electronic 
communication to bully a person, typically by sending messages of an 
intimidating or threatening nature". In India, there is no specific legislation 
which deals with cyber bullying but there are provisions like article 67 of 
IT Act which partially deal with such matters. Though, it was made to deal 
with matters related to e-commerce. 

Cyber bullying can be in different forms, For example: 

• Posting any kind of humiliating content of the victim. 

• Hacking the victim’s account. 

• Sending or posting vulgar messages online. 

• Threatening to commit acts of violence. 

• Stalking by means of calls, messages, etc.. 

• Threats of child pornography. 

The Ryan Halligan Case of Vermont (2003) was the first case that dealt with 
the issue of cyberbullying in which the defendant was not held liable for 
cyberbullying the girl because of criminal law could not be applied in that 
matter. Recently, there have been several instances of cyber bullying of 
persons from LGBT group on facebook and other social media apps. Such 
acts make the victims depressed, isolated and sometimes even lead to 
suicidal tendencies. 

According to a survey conducted by Microsoft about the global Youth 
found that surprisingly 53% of children have been bullied in India through 
different ways. This scenario is not just in India but in China, Australia, 
Europe and other countries. It is not just youths but people of all age 
groups face this problem and the biggest challenge is recognizing the bully 
on internet or cyberspace. The technological barriers act as a hindrance in 
dealing with such issues. Institutional infrastructure needs to be developed 
to deal with this set of bullying. In the present era of rampant growth of 
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cyber bullying it is the biggest challenge for the legislators to deal with. 

The term Cyberbullying was coined by Bill Belsey, Canadian educator. 
Cyber bullying is defined as, using both information technology and 
communication technology beyond the limit in order to harm a person‟s 
reputation, state of mind, or to humiliate a person. It is an act by which the 
person being bullied suffers an adverse effect.It is a deliberate attempt 
which can be continuous or one time. The bully can be a known person or 
maybe an unknown person or a group. It is done using technologies such 
as internet, some chat groups, instant messaging, short message service, 
web pages, e-mails, etc. The intention is to harm a person. It is an act of a 
person who is either physically powerful or socially powerful over the 
victim. It can also be in the form of developing a web site and posting 
obscene photos or defamatory text on it.  

Concept Under Different Countries 

1. United Kingdom Law 

Bullying is not a specific criminal offence in UK law. There are criminal 
laws that can be applied to cyber bullying.32 Protection from Harassment 
Act, 1997 for repeated actions. It prohibits harassment, and provides civil 
remedy for breach of such prohibition under section 3. Threat is punished 
under section 4. Communication Acts, 2003 covers cases of offensive, 
obscene communication. 

Malicious Communication Act 1988 covers sending of threatening, or 
threatening, electronic communication. Other remedies are available under 
Public order Act 1986, Obscene Publications Act 1959, Computer Misuse 
Act, 1990 and Crime, Defamation Acts of 1952 and 1996, and Disorder Act 
1998. 

2. United States Laws 

Nearly all states have amended and passed laws to address it. The federal 
law is under the Megan Meier Cyberbullying Prevention Act.33 

3. European Law 

European data protection legislation is being applied to the issue of cyber 
bullying, online harassment and identity theft. 
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4. International Perspective 

UNICEF, the Human Rights Commission and the United Nations are 
calling for a coordinated approach from governments all around the world. 

Cyber Bullying versus Cyber Stalking 

The difference between cyber stalking and cyber bullying is that of age. 
When an adolescent is involved, the term used is cyber bullying but in case 
when a major is involved, it is cyber stalking. There is no legal distinction 
between the two other than that of age. The act in cyber stalking is same as 
that of the cyber bullying, only difference being is that of age. Cyber 
stalking is a form of cyberbullying. 

Reasons for Cyber Bullying 

Since cyber bullies are people of tender age, they lack the sense of 
understanding their action and what consequences it can have on others. 
One of the reasons is ignorance of consequences and nature of the action. 
Some of the reasons can be anger, frustration, boredom and a need of 
laughter.  

Generally ignore the fact that it might cause long lasting impact on the 
person being bullied. The main reason of cyber bullying revolves around 
the fact of revenge and power. Bullies go for cyber bullying in order to 
meet their revenge. 

In most of the cases, a person being bullied in earlier situation turns into a 
bully to satisfy his hunger of revenge. Also, there are instances where a 
person who cannot speak up directly in front of the victim, takes 
advantage of anonymity of cyber bullying. There are possibilities that the 
reason being social power. Just to become socially powerful, people may 
try to demean others. Jealousy can also be one of the reasons giving rise to 
cyber bullying. Since adolescent age attracts jealousy soon, jealous minors 
are potential bullies. 

Types of Cyber Bullying 

Cyber bullying can take various forms. To name some are those involving 
abuse to personal information of a person such as photos, blogs, etc. 
sending viruses to destroy the information of the other person, or to abuse 
a person in a chat room, sending images or texts through mobile phones 
are also some types. Also, emails when conveyed not to, or sending 
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vulgar/junk mails are also its kind. 

Another type can be that of impersonating someone, revealing the secret 
information shared, excluding someone from a chat group, exchanging 
rude comments on the group, harassing someone continuously, online 
polling, stealing passwords and misusing it in revealing information, 
telling someone else to bully a person. 

Modes of Cyber Bullying 

Bullying someone on the internet can take place through various methods. 
Some methods of cyberbullying can be simplest of all that is, sending text 
messages, or e-mails or instant message to someone who has already 
expressed his intention of not keeping any contact with the sender. Other 
methods can be of threat, gaming up on victim, defaming, sexual remarks, 
posting rumors, hate speech, making an online forum against the victim, 
etc. Some other methods can include impersonation, making fake accounts, 
posting on social media and in video games, portraying or abusing 
someone. 

Illustrative Case: Cyber Bullying 

Indian laws have been silent on the problem and victimization of cyber 
bullying. The instances of the same has been increasing over the years and 
has reached an alarming situation leaving India on the third position in 
terms of cyber bullying cases across the globe. The statute which addresses 
computer related concerns is the Information Technology Act, 2000 along 
with its amendment of 2008.It is surprising that IT act has not touched 
upon communication related threats and offences on the cyberspace. Like 
everything, boon and banes walk hand in hand. The consequences of such 
communications are grave and cannot be compared to traditional on-site 
insult of a person. The traditional insult is limited to a particular area and 
restricts to limited ears whereas online insult can reach out to ears across 
the globe crossing all the geographical barriers within a tic of a clock. The 
potential harm of an online offense is wide and beyond the foreseeing 
capacity of many. There are numerous potential cybercrimes possible but 
India has emphasized on some only. 

Remedies 

Legal Remedy under Information Technology Act  Cyber bullying is an 
injury which leaves it scars for the rest of the life. To cope up with it is 
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difficult. To keep quiet about it and letting go the bullies is not the solution 
to it neither does it help the victim to overcome it. Letting go bullies 
without reporting or bringing out an action against them can lead to 
potential attacks and also aggression in the bully, seeing them free of any 
harm. There are legal remedies available against cyber bullying. The 
remedy can be civil or criminal. After the amendment in the Indian Penal 
Code of 1860 in 2013, cyber stalking has been added as a criminal offense. 
The remedies available are herein below. 

Chapter 11 of the Information Technology Amendment Act consists of 
offenses, where there is no clear definition of the offence of cyber bullying. 
Still the act provides remedies against the same under section 66 and 
section 67. 

Remedies under Indian Penal Code16 

Indian penal code provided remedies against defamatory act or an act 
outraging the modesty of the women. The amendment of the Act in 2013 
introduced other offences and also made cyberstalking as an offence. 
Under section 354C, a person who takes pictures of a woman, or watches 
her where she expects privacy or when she is indulged in some private 
activity and expects no one to be observing, shall be punished with 
imprisonment in between one year to three years and also liable to fine 
under first conviction. For the second or subsequent conviction there is 
imprisonment between the terms of three to seven years and also fine. 
Under this section, a cyber bully can be punished for taking pictures and 
can held liable under this section along with other sections if he transmits 
or publishes the same. 

Section 354A provides punishment for sexual harassment. Section 354D 
provides punishment against stalking. If a man contacts a woman or 
attempts to even after her expressed disinterest, or monitors her activities 
on the internet, 

The first case of cyber bullying which gathered the attention of nation 
worldwide was that of Ryan Haligan. Ryan was a 13 year old boy. He had 
concerns with speech, language, and motor skills in his early childhood. 
Having received special education services till fourth grade, he recovered 
in the fifth grade and was no longer in need of special attention. In his fifth 
standard he encountered cyber bullying for the first time on his physical 



KULSJ  Vol. 01 
_______________________________________________________________________ 

59 
 

and academic weakness. Later on Ryan told his parents about his 
friendship with that kid who used to bully him in school. Considering him 
a friend, Ryan told the kid about his embarrassing examination required 
due to stomach pains. The kid spread rumor that Ryan was a gay. Later 
during his summer vacations he started spending time online. He started 
talking to the famous girl in the school he had crush on. 

The girl also pretended to like him. When he tried to contact her school, she 
called her a loser in front of everybody. She had also shared their IM chats 
with others to laugh at. Being a constant victim of cyberbullying, Ryan 
committed suicide by hanging himself. He had not left any suicide note but 
the father registered the cause by looking at his IM chats. The police told 
him that there was no criminal law that covered the circumstances. All he 
could do was talk to the bullies and their families. He went up to schools to 
educate them on cyber bullying. 

Current Scenario 

As per the research conducted on 400 students of age 11-14 in the Midwest, 
in October 2013, statistics say that 97.5% have been online in previous 30 
days, 63% has cell phones, 43% are on Facebook, 42% are on Instagram, 
11.5% have been target of cyberbullying in previous 30 days from which 
boys are 6.8% and girls 16%, and 3.9% have cyber bullied others in 
previous 30 days again of which boys are 0.6% and girls being 6.9%. 

Instagram has also become a mode of cyber bullying. There have been 
cases of cyberbullying on Instagram too. It can take place through posting 
embarrassing photos of a person, putting hash tags which can be insulting, 
posting something defaming or cruel comments, creating fake profiles.18 

Today, social media has become a large platform for cyber bullying. 
Confession pages are new and have held attention of most.19 A confession 
page of a community or institute allows people to post anything about 
anybody without their identity being revealed. The administrators of such 
pages receive inbox messages which they post on the page for everybody 
to ready. People who like 

Rithika Sharma Case 

Facts of the Case 

Ritika Sharma (name changed), who studies at a prominent Delhi school, 
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went to the police after being stalked by a Facebook user whom she had 
befriended on the site a month ago. 

She had given her cell phone number to the man who was later found to be 
using a fake name, photo and phone number. 

Experts say cyber bullying and cybers talking are increasingly becoming a 
daily problem for the city's school kids with people using electronic 
communication like emailing, social networking and texting to harass or 
pursue them. 

Decision 

Delhi Police has been launching cyber safety awareness programmes in 
schools in which students are informed to avoid giving personal 
information online to anyone they don't know. 

Ritu Koli Case 

Facts of the Case 

The fact that cyber stalking does not involve physical contact may create 
the misperception that it is more benign than physical stalking. This is not 
necessarily true. As the Internet becomes an ever more integral part of our 
personal and professional lives, stalkers can take advantage of the ease of 
communications as well as increased access to personal information. 
Whereas a potential stalker may be unwilling or unable to confront a 
victim in person or on the telephone, he or she may have little hesitation 
sending harassing or threatening electronic communications to a victim. 
As with physical stalking, online harassment and threats may be a prelude 
to a more serious behaviour, including physical violence. 

Decision 

The Delhi Police has registered India‟s First Case of Cyberstalking in 2001 
where a lady named Ritu Kohli complained that a person who was using 
her identity to chat over the Internet at the website www.mirc.com was 
also deliberately giving her telephone number to other chatters 
encouraging them to call Ritu Kohli at odd hours. As a result of which, 
Mrs. Kohli received an estimate of 40 calls, national as well as international, 
during odd hours within 3 days. A case was registered under section 509 of 
the Indian Penal Code (Word, gesture or act intended to insult the modesty 
of a woman). 
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United States v. Lori Drew 

Lori Drew was charged for the death of Megan Meier as a result of her 
participation in Cyber-Bullying efforts considered to be responsible for 
Meier‟s death. In addition, Ashley Grills, the 18-year-old employee of 
Drew, was called to testify in the case. However, the verdict rendered 
acquitted Lori Drew of her contribution to the death of Megan Meier. 

Megan Meier and Cyber-Bullying 

Facts of the Case 

Megan Meier was a 13-year-old girl who had attended the Immaculate 
Conception Middle School in Dardenne Prairie, Missouri. She took her 
own life shortly before her 14th birthday as a result of what was deemed 
bullying taking place over the Internet, or „Cyber-Bullying‟. Megan Meier 
is considered to be amongst the first cases of suicide resulting from 
Cyber-Bullying in the United States of America. However, in contrast to a 
large majority of Cyber-Bullying cases that has followed Meier‟s case, in 
which the bullying is typically undertaken by fellow peers and classmates, 
Lori Drew, who was the parent of a fellow student, was charged with 
masterminding the bullying of Megan Meier. 

Prevention 

Other than being dependent on technology for prevention of cyber 
bullying, teachers, parents, and students themselves need to take measures 
to prevent such offence. There can be advertisements on the effects of 
cyberbullying and its concept. Anti-ragging cells and also posters in the 
school can help to prevent it. 

School authorities should make students understand the concept of cyber 
bullying, its consequences and effects. They should teach cyber ethics to 
the students and impart knowledge of laws against cyberbullying. Schools 
can prevent the same by organizing some activities or interactive sessions 
to give them the whole idea of cyber bullying. Schools should also include 
in the policy, their right to interfere in actions of a child off-campus which 
affects the children on-campus too. There should also be a teacher in the 
school, a counselor who can look into the matter of cyber bullying and help 
the victim to cope up with it. School should also monitor the internet 
activities of the students and should take necessary disciplinary actions 
against the same. Parents should explain students what is cyber bullying, 
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should help their child if he has become a victim of the same. Parents 
should keep a check on the internet usage and activities of their child. They 
should also make some rules in the house related to internet usage. They 
should maintain healthy relations with the child and should encourage the 
child to tell them if they are being bullied. They should also save evidences 
and guide the child as to what he can do to overcome it or avoid it. They 
should keep him busy and also motivate him about positive things. They 
should make complaint as soon as possible. Parents should inform the 
school authorities also. They can also seek protection from the court by 
filing a case. 

CONCLUSION 

Indian laws are competent and well drafted to punish traditional offences 
on the physical space. Some laws to punish offences on cyberspace are well 
drafted to meet the ends of justice. The interesting aspect of cyber space is 
that it is growing and evolving unlike physical space. Due to the same 
reason, what shape the crimes might take place is still not fully foreseen; 
cyber bullying is one such crime. It can take place in many forms and can 
be tried under different provisions of existing laws but doing so will affect 
evolution of cyber laws in India. There is a need for defining separate laws 
for the purpose of cyber-crime offences since the mode, consequences, 
gravity and probable targets are different. Cyber bullying is one of the 
offences which can take an ugly shape in the future and needs to be 
addressed soon. In making of the cyberbullying law, lawmakers should 
take opinion of the psychiatrist since such offence affects the psyche of a 
child very much. The law should be made considering the psychology of 
people involved and the legal expertise of law enforcements. If law is not 
made, many cyberbullies will be left open and victims will have to suffer 
the consequences and defeating the concept of justice.  
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Hearing of Article 35A During Governor’s/ 
President’s Rule - A Nullity 

Hakim Irfan ul haq*  

 

Abstract 

“audi alteram partem” is a well recognized principle of fundamental justice 
or equality or the principle of natural justice which ensures that no person 
should be judged or punished without a fair hearing. India, the biggest 
democracy of the world with an impartial judiciary, must show that it 
cares, respects and is sensitive to democratic and judicial values set forth 
by the constitution and recognized by the civilized world. This paper is an 
attempt at buttressing the point that the judicial determination of cases 
related to Article 370 and Article 35A must be undertaken when a popular 
government is functional in State and not during the Governor’s rule. 

INTRODUCTION 

Who is officially pleading on behalf of the state and the people of Jammu 
and Kashmir? 

Constitutionality of pursuing a case in the name of the state of J&K during 
Governor’s/ President’s rule? 

On 19th of January, a petition filed by the NGO (we the citizens) was listed 
for hearing before the Apex court which challenges article 35A, which 
gives the J&K legislature a complete freedom to decide who are 
permanent residents of the state and confer on them special rights in 
public sector jobs, acquisition of property in the state, scholarships and 
other public aid and welfare. The provision mandates that no Act of the 
legislature coming under it can be challenged for violating the constitution 
or any other law of the land. The article was incorporated into the 
constitution in 1954 by an order of the then president Rajendra Prasad on 
the advice of the Jawaharlal Nehru cabinet. The presidential order was  

_________________________________ 

*Advocate district court Srinagar 



Hearing of Article 35A During Governor’s/ President’s Rule - A Nullity 
______________________________________________________________________________ 

64 
 

issued under article 370 (1)(d) of the constitution. The next date of hearing 
before the Hon’ble Supreme Court is in January 2019. As the outcome of 
the case will affect the rights of the people of J&K, it is therefore necessary 
that the voice of the people of J&K is properly represented. 

 “audi alteram partem” is a well recognized principle of fundamental justice 
or equality or the principle of natural justice which ensures that no person 
should be judged or punished without a fair hearing. India, the biggest 
democracy of the world with an impartial judiciary, must show that it 
cares, respects and is sensitive to democratic and judicial values set forth 
by the constitution and recognized by the civilized world. The case will 
surely affect the rights of people whether political, legal or democratic. 
Justice and Fair-trial demand that all the stake holders should be brought 
on board to determine the merit of this sensitive Article. Any outcome 
without such recourse seems not merely irregular but also legally and 
morally untenable. Democracy is a system of rule by laws. The rule of law 
protects the rights of citizens and their aspirations and the essence of 
impartial judiciary is in guaranteeing those rights and not in usurping 
those rights. 

Article 35A makes the legislature of the state central in defining and 
designing any legislation for the state of J&K. PDP-BJP which was the 
democratically elected government had people’s mandate and had 
authority to appoint the office of Advocate General or hire a lawyer to 
represent the people of the state of J&K. But since the break down of the 
normal machinery in which the affairs of the state are run by the Governor 
& thus, a temporary eclipse has been caused by the contingency i.e. 
imposition of Governor’s rule due to split of BJP-PDP coalition. This 
eclipse can be removed only when a new body of legislature comes into 
being through a general election. During Governor’s rule, the governor 
becomes the administrative head of the state. The Advocate General and 
his company who are supposed to defend the interest of the state, are 
appointed to the office by governor, who himself is appointee. He can be 
removed by the president in consultation with the Prime Minister. The 
present case involves question of law and fact concerning not only of the 
rights and interest of the people of J&K but the powers and authority of 
the president and extent of exercise of such powers pending disposal for 
determination before the Hon’ble Supreme Court. The court will have an 
opportunity not only to examine the Article 35A in isolation but also 
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deliberate upon Article 370 (1) (d) through which the article in question 
has come into being. During Governors term, when the president’s own 
status vis a vis Article 35A & Article 370 is in question , who in turn 
appoints the Governor- who is the administrative head and runs the 
affairs of the state, there is substantial possibility and real likelihood of 
bias, while performing his duties and functions as the constitutional head 
of the state. The status of a Governor has been thoroughly examined in 
B.R.SINGHAL v/s UNION OF INDIA (2010). The Humble Supreme 
Court has laid the law and the test for determining the position of 
governor, summarized as under 

A) during subsistence of the normal state machinery when there 
exists a council of ministers and 

B) When the President’s rule/Governor’s rule is imposed hence no 
council of ministers. 
        In the former case, the governor does not act as ‘an agent’ 
and the application of ‘at pleasure’ doctrine is also limited. But 
in the latter case, the governor acts absolutely as ‘an Agent’ of 
the central government and remains in the office ‘at pleasure’ of 
the President. 

Therefore, in any case of the state of J&K , if and when it comes for 
determination, necessitate that there must be a functional state 
government and not the state under governor’s / President’s rule when 
the governor acts as an agent of the central government and remains in 
the office at the pleasure of the President.  

The views expressed by Shri Jawaharlal Nehru and Dr. B.R.Ambedkar 
during the Constituent Assembly Debates, in regard to the office of 
Governor (volume III pages 455 & 469). Shri Nehru said:  

“But on the whole it probably would be desirable to have people 
from outside-eminent people, sometimes people who have not 
taken too great a part in politics…..he would nevertheless represent 
before the public someone slightly above the party and thereby, in 
fact, help that government more than if he was considered as part 
of the party machine. ” 
Dr.B.R.Ambedkar stated: 
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 “If the Constitution remains in principle the same as we intend that 
should be, that the Governor, with no power of interference in the 
administration of the province….” 

In Rameshwar Prasad (VI) v/s Union of India-2006(2)SCC , the Humble 
Supreme Court reiterated the status of Governor as examined in 
Hargovind Pant v/s Raghulak Tilak 1979(3) SCC 458, and also noted the 
remark of Sri G.S.Pathak, a former Vice President that “in the sphere 
which is bound by the advice of Council of Ministers, for obvious reasons, 
the Governor must be independent of the centre” as there may be cases 
“where the advice of the centre may clash with advice of the State council 
of Ministers” and that “in such cases the Governor must ignore the 
centre’s ‘advice’ and act on the advice of his Council of Ministers.” It is 
thus evident that a Governor has a dual role. The first is that of a 
constitutional Head of the State, bound by the advice of his Council of 
Ministers. The second is to function as a vital link between the Union 
Government and the State Government. But during Governor’s/ 
Presidents rule where there is no eclectic government, hence no Council of 
Ministers to tender such advice, the Governor acts not as the 
representative of the people of the state but rather represents the centre in 
the state. 

              The decision of the Hon’ble Supreme Court will ultimately decide 
the position and nexus between the state and the Centre, which is entirely 
a legislative function. The fact that the central government has made it 
clear that it will not defend Article 35A makes it all the more ominous. 
Supposing for a moment that Article 35A which is being challenged is set 
aside by the Apex court as unconstitutional or bad in law, its legality 
cannot be questioned or it can be said that it is good for all purposes until 
that point in time. Article 35A accords central role to the legislature of the 
state for formulating law in respect of the permanent residents of the state 
of J&K which shows that elected government is the entity/body which 
represents the will of the population which is in line with the basic 
fundamental principle underlying the foundation of democracy- A 
government “of the people, by the people, and for the people.” 

The principle that “Justice should not only be done but it should be seen to 
be done” as a sequel to natural justice seems to be ignored in the case.” In 
view of the above facts, it is manifestly apparent that presently state of 
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affairs of the state are not same in absence of an elected government  and 
such an important decision by the Governor administration is not legally, 
politically & ethically desirable. This action of the present dispensation 
cannot be justified even if by participation of the bar associations of 
summer and winter capital coupled with bonafide representation of the 
main stream parties. As against this the proper course would be that:- 

1) The voice and concern of 12.5 million people could be safeguarded 
by the elected representatives of the state of J&K and that is 
possible only through a general election in the state. 

2) The candidate, as well as, the electorate who have been actively 
participating in the democratic process, risking their life and 
property would feel insulted and offended & an irreparable 
damage & alienation would result thereby shaking their faith 
concerning the constitutional machinery of the country. 

3) The claim of central government that the elected government of the 
state alone, not the separatists have a locus, is nullified by the fact 
that the stand of separatists is well guarded and represented by the 
Bar Association of Kashmir. Such a disagreement/contradiction 
will result in permanent alienation and separation of the 
Prospective-voters from the mainstream. 

4) The Humble Supreme Court of India would need to consider the 
historical and contemporaneous political situation in the state of 
J&K and justify the similar provisions regarding states of Himachal 
Pradesh, Manipur and other eastern states besides similar 
provisions in constitution of other countries like Australia, in light 
of ‘social contract’ theory and ‘Instrument of Accession. 
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AFSPA; Unreasonable and Unjust Law 

Basit Farooq* 
Shariqa Naseer** 

 
“Maneka Gandhi v. Union of India (AIR 1978 SC 597) it was 
held that the procedure established by law has to be fair, just 
and reasonable, not arbitrary and fanciful; otherwise it’s not a 

procedure at all and also not satisfying Article 21.” 

Abstract: 

The piece deals with the law of AFSPA,  history of this legislation coming 
into force in different states along with the procedure established for the 
working of the Act. There is no focus on any particular legislation with 
respect to state in which it is imposed but the writers have tried to bring 
forward the procedural illegality and unreasonableness adopted about the 
working of the Act. The piece also deals with important judgements given 
by the judiciary with respect to the provisions of the Act.  

INTRODUCTION: 

State, is an organization so wide and so important that it has every 
Possible power to protect its integrity, unity and sovereignty. It is to be 
accepted that disturbance and causes of conflict do arise in states or what 
we refer to as “Areas of Conflict” and every state has to step forward for 
the earliest possible resolution of such problems. And this has been a part 
of state histories across the globe that the states have faced such problems 
and have used at times important and genuine means and methods in the 
form of laws to protect its organs and elements from getting Disrupted 
and destroyed but have at times used such bad and inhuman tactics and 
means which have left a scar on their history. True that when a state is in 
danger from internal or’ external factors it has powers to try every 
possible way for the protection of its sovereignty and can pass laws which 
it may deem fit and feasible to control the situation and attain its objective  

__________________________________________________________________ 
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of stability and same ground is used by the state for the justification of its 
activities during the time of disturbance. However, no situation can justify 
passing of such legislations which take away Basic human rights such 
right to life from its citizens. One of such example is The Armed Forces 
Special Powers Act known as the draconian and oppressive law in India 
whichhas its history long back to the colonial British Era, when in 1942 the 
British promulgated The Armed Forces Special Powers Ordinance to 
suppress Quit India Movement. Though the Nation has achieved 
Independence and no longer is within the chains of slavery but the 
Draconian laws still exist in the worldslargest Democracy. TheArmed 
Forces Special Powers Act is in force in 6 states Including some north 
eastern states and state of Jammu and Kashmir, though it was recently 
revoked in state of Meghalaya, but the larger part is still in operation. The 
first legislation of AFSPA in independent India was passed in 1958 when 
country faced insurgencyin the Naga districts of Assam and the act 
extended to the state of Assam and Manipur. The formation of TheUnited 
National Liberation Front in 1964 in Tripura which demanded 
independence from India and formation of other armed groups led to the 
expansion of the AFSPA to other states of north eastern India particularly 
full imposition in Assam and Tripura in the year 1972. Theimposition of 
the law at these times has been regarded as good step to prevent the 
integrity of the country, however the powers, procedures, and application 
of the law has been widely denounced as The Act is not only in violation 
of constitutional law (Article14,Article19, Article21,Article22) but also in 
violation of International law(ICCPR, UDHR, ICERD and many 
international conventions ). The Armed Forces Special Powers Act 
(AFSPA) is a legislation which empowers the centralgovernment and 
Governorof respective stateand administrator of Union Territory’sto 
declare any area as “Disturbed” by passing notification in the official 
Gazette and thereby grant immense powers to the Armed Forces to 
maintain law and order situation in the respective Disturbed Areas as is 
provided in section 3 of the AFSPA Act, in force in North Eastern states 
and State of Jammu and Kashmir. Till 1972, the power to declare any area 
as disturbed was only exercised by the state government but in 1972 the 
power was extended to central government which also became an area of 
conflict as to the central government will take away the power of state 
government, same happened when central government in Tripura 
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declared Tripura as disturbed area even after being opposed by the state 
government. 

Focus on the construction of Actwith specific rely on the Case 
laws,  and violation of Indian Constitutional Law: 

The modern world polity and law is developing towards zero human 
rights abuses and full protection and promotion of human rights and 
India as a developing Nation both in terms of prosperity and legal system 
has to fulfill its greatest obligations towards its citizens and society at 
large by respectingthe individual human rights. TheAFSPA has been 
matter of controversy and debates since the very beginning, for the 
reasonthat the law is full of vagueness and ambiguity within its 8 sections.  
The AFSPA has 8 sections inrespect of Jammu and Kashmir, while 7 
sections in respect of North Eastern states. However, the level of 
unreasonableness and impunity for crimes is the same 

The provisions of the Act asin violation of Indian constitution and 
international law are full of ambiguity and vagueness: 

 Section 2 beinga Definitional clausesets forththe definition of the 
Act, but leaves much of the concept vague and un-defined. Under 
part(a) in the 1972 version, the armed forces were defined as "the 
military and air force of the Union so operating". In the 1958 
version of the Act the definition was of the “military forces and the 
air forces operating as land forces". Section 2(b) defines a 
“disturbed area" as any area declared as such under section 3. 
Section 2(c) states that all other words not defined in the AFSPA 
have the meanings assigned to them in theArmy Act of 1950. 

 Section 3 defines "disturbed area" by stating how an area can be 
declared disturbed. It grants the power to declare an area disturbed 
to the Central Government and the Governor of the State, but does 
not describe the circumstances under which the authority would be 
justified in making such a declaration. The provision declares the 
authority of the Centre, but does not clearly define a disturbed area 
nor does it state the conditions, circumstances or prudent grounds 
for the declaration of the part as disturbed. 
Every law has to be fair, clear, reasonable and must follow and set 
out a reasonable procedure contrary to a bad law, which is full of 
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ambiguity, unreasonableness and more over against the Grund 
Norm, Supreme law of the land- that is Constitution. Any law 
which is so vague and full of unreasonableness has no place to 
Remain on the books of statutes and is to be Declared 
unconstitutional. Every such law even if it remains in force and 
operation does necessarily invite criticism and challenges and same 
has been the line of events in the case of AFSPA.  

 The vagueness of the definition asprovided in section2 of the Act 
was challenged in the case law of Indrajit Barua v. State of Assam 
(AIR 1983 Del 513).The judgment of the court was quite 
interestingly ironic to the accepted ideology of masses, the 
Honorable court decided that the lack of precision to the definition 
of a disturbed area in the Act was not a issue because the 
government and people of India understand its meaning. Thecourt 
went further by declaring that however, since the declaration 
thatan area is a disturbed area depends on the satisfaction of the 
Government official, sucha declaration that an area is disturbed is 
not subject to judicial review. So in practice it can be said that it is 
only in the hands of government to determine as per its own view 
and pyramid as to which area is to be declared disturbed, which in 
the realistic sense could prove or' has proved be to the dictum of 
power usage and could lead to malafide use of the power. This is 
not the only loophole of the Act but there is no provision in the Act 
which does prescribe as to for which duration the status of 
“Disturbed” area remains in force. The controversywas raised and 
discussed in the case law of the  Naga People’s Movement of 
Human Rights v. Union of India(AIR 1998 SC 431) The Honorable 
Supreme Court held that the section 3 cannot be construed as 
conferring power without any time limitation. There Should be 
periodic reviewafter expiry of every 6 months of declaration. 
However, how far has this judgment been respected is open to 
every eye on ground that AFSPA still continues in Assam even after 
60 years and in Jammu and Kashmir even after 20 years.  

 Section 4 of the Act provides the powers granted to the military 
stationed in a disturbed area. These powers are granted to the 
commissioned officer, warrant officer, or non-commissioned officer 
but these powers cannot be exercised by a jawan (private) person. 
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The Section allows the armed forces personnel to use force for a 
variety of reasons. Under Section (4) (a) of the Act, a military 
personnel or even a non-commissioned officer of the force can fire, 
shoot to the extent of killing a person who has acted against law, to 
maintain public order. As per this provision, assembly of five or 
more people is prohibited, prohibiting the carrying of weapons, 
explosives or any things capable of being used as the same. The 
power so given under this provision is so wide and vague that just 
if the military personnel are of the opinion of any suspicion they 
can shoot a person to death. The provision is clearly inviolation of 
the Right to life and personal liberty granted under Article 21 of the 
constitution that states “No person shall be deprived of his life or 
personal liberty except according to procedure established by law.”  
The question comes as to if the military personnel shoot to kill just 
by the reason that they were of such an opinion, then the personal 
liberty of the people doescome under great threat. This provision of 
the act is by no way a ‘due process of law’ which can be used as a 
defense against the deprivation of the right to life. The term 
‘procedure established by the law’ is synonymous to ‘a due 
process’, since it was held in by the honorable supreme court in the 
case ManekaGandhi v. Union of India(AIR 1978 SC 597)that the 
procedure established by law has to be fair, just and reasonable, not 
arbitrary and fanciful; otherwise it’s not a procedure at all and also 
not satisfying Article 21. It is in the light of the same judgment clear 
and visible that AFSPA is in total violation of Article 21 for it 
doesn’t follow any “procedure established by law” as is required in 
the terms of Article 21. The provision also provides for prohibition 
of Any assembly of more than five persons, but it is not defined as 
to which Assembly is prohibited. Thequestion is there can be a 
peaceful assembly of more than five persons on road or' any 
assembly of relatives or' Members of family, are assemblies of these 
kind also to he prohibited by the use of force? The right for peaceful 
Assembly is guaranteed asa fundamental right by Article 19(1)(b) of 
Indian Constitution, keeping this provision of  
AFSPA in view, thereremains a question as to how far is the right 
protected than violated? 
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The right to privacy as declared by Supreme court a fundamental right in 
the recent judgmentJustice K. S. Puttaswamy (Retd.) and Anr. vs Union of 
India and Ors(2017 10 SCC 1)andalsothe fundamental rights with respect to 
prevention of arrest as guaranteed under Article 22 of Constitution of 
India have no respect in the Spirit of the provisions of AFSPA. Under 
Section 4(c) the army can arrest anyone without a warrant, who has 
committed, is suspected of having committed or of being about to commit, 
a cognizable offense and can use any amount of force "necessary to affect 
the arrest”. While, the following section 4(d) states that the army can enter 
and search without a warrant to make an arrest or to recover any 
property, arms, ammunition or explosives which are believed to be 
unlawfully kept on the premises. This section also allows the use of force 
necessary for the search. The picture is clear as to how valid and how 
constitutional the lawof AFSPA is, theguidelines provided by the 
honorable Supreme Court, in the case Joginder Kumar v. State of U.P(AIR 
1994 SC1349)and in D.K. Basu v. State of West Bengal (AIR 1997 SC 
610)wherein it held that an arrest should not be made on mere suspicion 
of a person’s complicity in the crime. The police officer must be satisfied 
about the necessity and justification of such arrest on the basis of 
investigation. It is tobe noted that arrest without warrant, deciding the 
amount of force to be appliedreasoning the suspicion and all, is capable of 
being undertaken by anyone in the armfrom a commissioned officer to 
even the Hawaldar. This so vague and wide Conferment of powerunder 
the Act manifests nothing,but the arbitrariness of the law. 

The most controversial provision is section 6 of the act which leaves no 
space for the victim for remedy against any crime committed by the forces, 
though action can be taken against forces but a long procedure is to be 
followed with much of the complexities. Section 6 provides impunity to 
the military officers. It establishes that no legal proceeding can be brought 
against any member of the armed forces acting under the AFSPA, without 
the permission of the Central Government. This section leaves the victims 
of the armed forces abuses without a remedy, while assures safeguards for 
the military.Moreover, even in any case armed forces member is ever tried 
for any kind of abuse or wrong, then they are only tried in the martial 
courts, whose judgments are usually not published or made public. This 
sets out the image as to how badly the law has been framed, the objective 
of the law should have been to only curb the anti–national activities that 
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too in a reasonable way but not to give a free hand to forces to commit the 
crimes by violating the basic human rights and control the way as they 
like. That is the reason why several cases of human rights abuses have 
remained unheard. The more point of importance from the point of 
impunity of forces is section 19(b) of the Protection of Human Rights Act, 
1993 exempts the armed forces from the purview of the National Human 
Rights Commission (NHRC), and even if human rights cases involving 
them are dealt with, they are done with after seeking a report from the 
central government. 

AFSPA and its provisions in violation of international law: 

The most serious breach by the AFSPA in international law and Indian 
law is violation of right to life as is recognised by the International 
Covenant on Civil and Political Rights(ICCPR) 1966. The right to life is 
non-derogable right, it means that no situation, or state of emergency, or 
internal disturbance can justify the suspension of this right. The 
authorization to use lethal force under the Act is not compatible with 
article 6 of ICCPR, the authorization to use force  is extremely wide, It 
vests military officers with the power to use lethalweapons, such as 
firearms, in all circumstances where an officer deems it appropriate. The 
use oflethal force against anyone within the disturbed area therefore falls 
within the personal discretionof the military officer(s) concerned. 
Moreover, the Justification for the use of force, that is, maintenance 
ofpublic order,  is so vague and ill-defined that it effectively does not leave 
any scope to determine as to where the conditions for such usage are 
necessary. India is a party to ICCPR since 1979 and thus it is in grave 
violation of the same covenant, other provisions of ICCPR violated by 
AFSPA include theprohibition of torture, cruel, inhuman and degrading 
treatment (Article 7), the right to liberty and security of the person (Article 
9), the right not to be subjected to arbitrary or unlawfulinterference with 
one’s privacy, family, home orcorrespondence (Article 17), the right to 
freedom of assembly (Article 21), as well as Article 2 (3), which provides 
for the right to an effective remedy to anyone whose rights protected by 
theCovenant have been violated. The AFSPA, by its form and in its 
application, violates the Universal Declaration of Human Rights 
(hereinafter referred as UDHR), the International Covenant on Civil and 
Political Rights (hereinafter referred as ICCPR), the Convention Against 
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Torture, the UN Code of Conduct for Law Enforcement Officials, the UN 
Body of Principles for Protection of All Persons Under any form of 
Detention and International Convention on the Elimination of All Forms 
of Racial Discrimination (ICERD). The Universal Declaration of Human 
Rights is an important international instrument for basic human rights, 
AFPSA also violates the following provisions of UDHR, such as; Free and 
Equal Dignity(Article 1), Non discrimination (Article 2), Life, Liberty,  

Security of person (Article 3), No Torture (Article 5), Equality before the 
law(Article 7),Effective remedy (Article 8), No Arbitrary arrest (Article 9), 
Right property(Article 17). 

Conclusion: Though the complete scrapping of the Act is not possible but 
it is to he kept in mind that the violation of rights of citizens can be 
justified in no situation.The Act fails to meet the provisions of Indian 
constitution and also international standards.  Though,  the country be the 
largest democracy in the world but the scars of human rights violations 
make it very small in giving respect to democratic values.  

CONCLUSION : 

The procedure established for the working of this Act is in grave violation 
of not only the constitution of India but also the international law. The 
legislation which is so badly drafted and doesn’t respect the basic human 
rights is not to be kept on the books of statutes. There is an immediate 
need of nullifying such laws or either bringing about the Amendments 
with respect to same.  
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Freedom of Information: A Basic Human 
Right and its Appraisal in J&K 

Naveed Bukhtiyar* 

Abstract: 
Freedom of Information is basic human right like Right to life and other 
which has been even mentioned in universal declaration on human rights. 
The importance of freedom of information has been upheld from time to 
time in different international convention and treaties.    
Gradually it has been adopted all over the world through legislations to 
give people express right to know. Courts in different part of world 
having also taken the stand on the disclosure of the information. In India 
legislation was passed after a long struggle by a social activists although 
Supreme Court of India has in many judgment considered it as a basic 
right. In J&K Right to Information act was passed in 2009 which give 
citizen right to seek information from the public authorities. The act give 
the citizen right to make system accountable, transparent and contribute 
toward the good governance. The paper presents the two year data of the 
organisation who has played a role in the enactment of this act. The 
organisation is now working for making the system accountable and 
transparent through this revolutionary legislation. Even after the 10 years 
of enactment, this law still face many lacuna and drawback in its 
implementation from public authorities, who are still reluctant to disclose 
the information and still believe in secrecy in this transparent age. The aim 
of the paper is the attempt at evaluating the working of the RTI Act in the 
state of J&K more over the paper also focus upon the role the role of Ngo’s 
in ushering the transparency and accountability in public offices through 
the RTI regime 

INTRODUCTION 

A citizen has a right to seek such Information from a Public Authority 
which is held by the Public Authority or which is held under its control.  
This right includes inspection of work, documents and records; taking  
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notes, extracts or certified copies of documents or records; and taking 
certified samples of material held by the Public Authority or held under 
the control of the Public Authority. 

A citizen has a right to obtain an Information in the form of diskettes, 
floppies, tapes, video cassettes or in any other electronic mode or through 
printouts provided such Information is already stored in a computer or in 
any other device from which the Information may be transferred to 
diskettes etc. 

The Information to the applicant should ordinarily be provided in the 
form in which it is sought.  However, if the supply of Information sought 
in a particular form would disproportionately divert the resources of the 
Public Authority or may cause harm to the safety or preservation of the 
records, supply of Information in that form may be denied. 

The RTI Act gives the right to Information only to the citizens of India.  It 
does not make provision for giving Information to Corporations, 
Associations, Companies etc.  Which are legal entities/ persons, but not 
citizens.  However, if an application is made by an employee or office-
bearer of any Corporation, Association, Company, NGO etc. indicating his 
name and such employee/office bearer is a citizen of India, Information 
has to be supplied to such person.  In such cases, it would be presumed 
that a citizen has sought Information at the address of the Corporation etc. 
Only such Information will be supplied under the RTI Act which already 
exists and is held by the Public Authority or held under the control of the  
Public Authority.  It is beyond the scope of the RTI Act to create 
Information, or to interpret Information; or to solve the problems raised 
by the applicants; or to furnish replies to hypothetical questions. 

The main aim of act is to provide with an express right to make public 
authorities accountable and bring transparency in their functions. RTI Act 
has emerged as a powerful insturment for taming corruption in the 
functioning of public authorities by promoting transparency and 
accountability. The act has completed ten years but the challenges 
hindering the successful implementation of the act are still looming large. 
The act is slowly moving away from its goal, owing to many factors, such 
as lack of awareness, improper maintenance of records, poor compliance 
to public disclosure of information under section 4 of the act, inconvenient 
fee depositing mechanism, lack of sustained training mechanism for 
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employees, misuse of the act, pendency of appeals before information 
commission and lack of legislative measures for protection of whistle-
blowers. 1 

One of outstanding proviso of RTI act in sec 6 which says that information 
which can’t be denied to the Member of Parliament can’t be denied to the 
citizen. Earlier before RTI act despite having court judgements providing 
scope for freedom of information this right was not still full recognised 
but the enactment of act has given common men power to seek 
information expose corruption, bring transparency and accountability in 
system. This Act is also strengthening the democracy at grassroots level 
and is allowing people participation in system. RTI has been used by 
individuals to address their personal grievances as well but this extra 
ordinary act has helped in exposing many big scams. Many Journalists 
uses this as tool to gather stories. Government employees uses it to solve 
cases related to service matters. Student asks questions related to 
scholarships. This act is now used by every profession from student to 
minister to seek information 

Historical Background 

Despite, Thorough and constant research attempt, this author could not 
get a comprehensive source of information which reflected meaningful 
insight into historical evolution regarding right to information or freedom 
of Information. Many research paper, documents, studies have had 
frequently stated that in the context of Right to Information, oldest 
experience belongs to that of Sweden. However no insight was 
Comprehensive about Swedish experience. At that crucial point of time, 
this author has stumbled upon David Goldberg’s (who happen to be the 
Co-Convenor, Campaign for freedom of Information in Scotland) article 
titled “Advocating for the right to Information- the Swedish 
oddity?2”Swedish freedom of Information Law passed in in the year 1766 
is considered to be the oldest and earliest legislative recognition of Right 
to Information. The insight rendered by David Goldberg’s article quite 
clearly reveals that this legislative attempt was more pertinent to freedom 
of printing and information particularly, that of state document. As the 
                                                           
1B.S.Ghuman and Mohammad Sohail,”Right to Information Act,2005 in India: A Decadal 
Experience”, Indian journal of Public administration 63(2) 228-251 (2017) 
2Prof.(Dr.)S.V JogaRAO,Law Relating to the Right to Information 15 ( Pentagon press, 
2009) 



KULSJ  Vol. 01 
_______________________________________________________________________ 

79 
 

research paper narrates, the socio-political context of Swedish 
development was more concerning the veil of secrecy surrounding 
documents and the public right to seek and obtain information. However 
one has to critically understand that this development had taken place in 
the year 1766.3 

International Scenario 

International Conventions, treaties and Declarations. 

Freedom of Information (FOI) can be defined as the right to access 
information held by public bodies. It is an integral part of the fundamental 
right of freedom of expression, as recognized by Resolution 59 of the UN 
General Assembly adopted in 19464, as well as by Article 19 of 
the Universal Declaration of Human Rights (1948)5, which states that the 
fundamental right of freedom of expression encompasses the freedom to 
“to seek, receive and impart information and ideas through any media 
and regardless of frontiers”.Freedom of information is a fundamental 
human right and the touchstone of all the freedoms to which the UN is 
consecrated   

FOI has also been enshrined as a corollary of freedom of expression in 
other major international instruments, including the International 
Covenant on Civil and Political Rights (1966)6 and the American 
Convention on Human Rights (1969).7 

FOI legislation reflects the fundamental premise that all information held 
by governments and governmental institutions is in principle public and 
may only be withheld if there are legitimate reasons, such as typically 
privacy and security, for not disclosing it. Over the past 10 years, the right 
to information has been recognized by an increasing number of countries, 
including developing ones, through the adoption of a wave of FOI laws. In 

                                                           
33Prof.(Dr.)S.V JogaRAO,Law Relating to the Right to Information 17 ( Pentagon press, 
2009) 
4A.B Srivastava,L.P.’s Right To Information Laws 514(Law Publishers (India) Pvt.Ltd,2nd 
Edition, 2006) 
5M.IqbalDar,A treaties on Right to Information258(JAY KAY lAW REPORTER(P) 
LTD,2012) 
6M.IqbalDar,A treaties on Right to Information 268(JAY KAY lAW REPORTER(P) 
LTD,2012) 
7Prof.(Dr.)S.V JogaRAO,Law Relating to the Right to Information 1349( Pentagon press, 
2009) 
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1990, only 13 countries had adopted national FOI laws, whereas there are 
currently more than 90 such laws adopted across the world.  

UNESCO’s mandate as set out in its 1945 Constitution specifically calls on 
the Organization to “promote the free flow of ideas by word and image”. 
This mission is reflected on UNESCO’s Medium Term Strategy Medium-
Term Strategy for 2008-2013 (34 C/4), 8and particularly in its strategic 
programme objective of enhancing universal access to information and 
kn”wledge. 

Freedom of information is also central in the framework of the World 
Summit of the Information Society, which has reaffirmed freedom of 
expression and universal access to information as cornerstones of 
inclusive knowledge societies. 

Further, the relevance of FOI has also been highlighted in the Brisbane 
Declaration on Freedom of Information: The Right to know (2010),9 the 
Maputo Declaration on Fostering of Expression, and Access to information 
and empowerment (2008)10and the Dakar Declaration on Media and Good 
Governance (2005)11, all emerging from UNESCO’s annual celebrations of 
World Press Freedom Day. 

In 1980, the common wealth Law Ministers meeting in Barnados stated 
that “public Participation in the democratic and governmental process 
was at its most meaningful when citizens had adequate access to official 
information. More recently the common wealth has taken a number of 
significant steps to elaborate on the content of that right. In March 1999, 
the common Expert meeting in London adopted a document setting out a 

                                                           
8http://www.unesco.org/new/en/bureau-of-strategic-planning/resources/medium-
term-strategy-c4/ (Visited on Feb 18,2019) 
9http://www.unesco.org/new/en/unesco/events/prizes-and-
celebrations/celebrations/international-days/world-press-freedom-day/previous-
celebrations/2010/brisbane-declaration/ (Visited on Feb 18,2019) 
10http://www.unesco.org/new/en/unesco/events/prizes-and-
celebrations/celebrations/international-days/world-press-freedom-day/previous-
celebrations/worldpressfreedomday2009001/maputo-declaration/ (Visited on Feb 
18,2019) 
11http://www.unesco.org/new/en/unesco/events/prizes-and-
celebrations/celebrations/international-days/world-press-freedom-day/previous-
celebrations/worldpressfreedomday200900000/dakar-declaration/ (Visited on Feb 
18,2019) 
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number of guidelines on the right to know and freedom information as 
human right12. 

In 1998, as a follow-up to the Rio Declaration and agenda 21, Member 
states of the United Nation Economic Commission for Europe (UNECE) 
and the European union signed the legally binding convention on Access 
to information, Public Participation in decision making and acess to justice 
in Environmental matter.  

Foreign Constitutions and Courts on Freedom of Information 

The right of access to official information is now protected by the 
constitutions of at least 49, and arguably 56, countries. At least 43 and 
arguably 50, of these expressly the government to make information 
available to the public.13 

Japan 

In Japan courts have held that the right to access information held by the 
State is protected by a constitutional right to freedom of expression. For 
example, as early as 1969, the Supreme Court of Japan established in two 
high-profile cases the principle that ShiruKenri (the “right to know”) is 
protected by the guarantee of freedom of expression in Article 21 of the 
Constitution . 

South Africa 

The Constitution of the Republic of South Africa is an unique example, not 
only to the extent of its guarantee of freedom of information, but also to 
that it requires the adoption of national legislation to give effect to this 
right, within three years of its coming into force. Article 32 of the 
Constitution of South Africa declares14: 

United States 

In the United States, the right to freedom of information is considered 
central to the concept of democratic accountability. James Madison, a 

                                                           
12DheeraKhandelwal and K.K.Khandelwal,A Commentary and digestion on Right to 
Information Act, 200563(The Bright law house,2007) 
13M.IqbalDar,A treaties on Right to Information 368 (JAY KAY lAW REPORTER(P) 
LTD,2012) 
14M.IqbalDar,A treaties on Right to Information 362 (JAY KAY lAW REPORTER(P) 
LTD,2012) 
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leading figure in the drafting of the constitution, eloquently described the 
importance of an informed citizenry to democratic governance.15 

United Kingdom 

The Freedom of Information Act, 2000 came into force in the United 
Kingdom 0n 1st January 2005. It has given any person (including foreign 
nationals) a general right of access to information held by UK public 
authorities16 

Indian Scenario:  

In India the Freedom of Information Bill came to be introduced in the 
Indian Parliament in 2002. Finally in the year 2005, the Right to 
Information Act came into existence. This step came as a breath of fresh air 
in a cagey inaccessible system.Faith in the democratic form of government 
rests on the old dictum: ‘let people have the truth and freedom to discuss 
it and all will go well’. 

The Constitution of India confers fundamental rights on individuals. 
Article 19(1)(a) 17of the Constitution of India guarantees to the citizens 
freedom of speech and expression. For expression of freedom of speech, 
one must have also the freedom to receive the opinion from others. 
Interpretation of Article 19 of the Constitution of India has laid down that 
right to information is one of the essential ingredients of Article 19(1)(a).  

Right to receive information is not written in the Indian Constitution, but 
later declared as a fundamental right by the Supreme Court of India by its 
various decisions, it is an established fact that fundamental rights 
themselves have no fixed content. Most of them are skeletons into which 
flesh in content must be added by generations in the light of its 
experiences and circumstances. The attempt of the Court should be to 
expand the reach and ambit of fundamental rights by the process of 
judicial interpretation. There cannot be any distinction between the 
fundamental rights mentioned in Part III of the Constitution of India and 

                                                           
15M.IqbalDar,A treaties on Right to Information 349-350 (JAY KAY lAW REPORTER(P) 
LTD,2012) 
16M.IqbalDar,A treaties on Right to Information 479 (JAY KAY lAW REPORTER(P) 
LTD,2012) 
17Mahendra Pal Singh, V.N. Shukla’s Constitution of India 136 (Eastern Book Company 
Lucknow,thirteenth Edition,2017) 
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any new right which comes from the interpretation of such fundamental 
right by the Supreme Court. 

The first brick of the conceptual foundation of the ‘right to know’ was 
formally laid down by Justice K. K. Mathew, in the case, State of Uttar 
Pradesh Vs. Raj Narain18. The official communication between the then 
Prime Minister Smt. Indira Gandhi and the Chief Minister of U.P., 
instructions for protecting the Prime Minister was not produced before the 
Court on the ground of privilege under Section 123 of the Evidence Act 
since it was a matter a relating to “affairs of State”. Justice Mathew in his 
concurring judgment observed: 

“In a government of responsibility like ours, where all the agents of the 
public must be responsible for their conduct, there can be but few secrets. 
The people of this country have a right to know every public act, 
everything that is done in a public way, by their public functionaries.” 

In the same Judgment court held that “people cannot speak or express 
themselves unless they know. Therefore, right to information is embedded 
in Article 19.  Supreme Court further said that India is a democracy. 
People are the masters. Therefore, the masters have a right to know how 
the governments, meant to serve them, are functioning. Further, every 
citizen pays taxes. Even a beggar on the street pays tax (in the form of 
sales tax, excise duty etc.) when he buys a piece of soap from the market. 
The citizens therefore, have a right to know how their money was being 
spent”. 

Raj Narain’s case is a typical instance how through a dynamic process of 
juristic activism the court has endeavoured to enlarge the social content 
and meaning of the Constitutional text of the fundamental rights. 

The next judicial step in spelling out a right to information from Article 
19(1)(a) was taken by the apex court in S.P. Gupta Vs. Union of India19. In 
this case, one of the questions for determination before the Court was: 
whether the Union of India was entitled to withhold disclosure of all 
correspondence between the Law Minister and the Chief Justice of High 
Courts of Delhi and Patna in connection with non-appointment and 
transfer of certain judges. Answering the questions in negative Justice P. 

                                                           
18he State of Uttar Pradesh v. Raj Narain(1975 AIR 865, 1975 SCR (3) 333) 
19 S.P Gupta Vs UOI AIR 1982 SC 149, 1981 Supp (1) SCC 87, 1982 2 SCR 365 
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N. Bhagwatistated:“No democratic government can survive without 
accountability and the basicpostulate of accountability is that the people 
should have information about the functioning of the government. The 
concept of open government is the direct emanation from the right to 
know which seems to be implicit in the right of free speech and expression 
guaranteed under Article 19(1)(a)”. 

Justice V. R. Krishna Iyer, in the same case observed that the right to 
express one’s thoughts is meaningless if it not accompanied by a related 
right to secure all information on matters of public concern. 

Thus right to information is basic human right and it is a matter of 
personal liberty. Until the decision of the Supreme Court in Maneka 
Gandhi v. Union of India, 20a rather narrow and constricted meaning was 
given to the guarantee embodied in Article 21 of the Constitution of India. 
But in Maneka Gandhi, P.N. Bhagwati, J. (as his Lordship then was) held 
that the expression ‘personal liberty’ in Article 21 is of the widest 
amplitude and it covers a variety of rights which go to constitute the 
personal liberty of man. Thus the rights under Article 21 are available to 
all persons, whether or not they are citizens of India.By considering all the 
international instruments and declarations relating to human rights it is 
therefore necessary to keep the possibility of judicial developments in 
mind when developing the scope of the right to information law, 
including that Article 21 of the Constitution can be relied upon by persons 
who are not Indian citizens. 

As the judiciary has interpreted the freedom of information from 
constitution but that wasn’t enough to get full fledge legislation on the 
fundamental Right. In india there is long strong struggle which erupted in 
rajhastan and outcome of which was the RTI Act 2005. In Rajasthan, the 
Right to Information movement was initiated by Aruna Roy in the early 
1990s. The MazdoorKisan Shakti Sangathan (MKSS) succeeded through 
struggle and agitation, in accessing and using information to put an end to 
local corruption and exploitation. In 2005, the Parliament has enacted a 
new legislation - Right to Information Act (2005). This new Act replaces 
the old Freedom of Information Act, 2002, which was un-notified and 

                                                           
20Maneka Gandhi vs Union Of India on 25 January, 1978 AIR 597, 1978 SCR (2) 
621 
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hence, not operational. The new legislation confers on all citizens the right 
of access to the information and, correspondingly, makes the 
dissemination of such information an obligation on all public authorities. 
It aims at promoting transparency and accountability in the working of 
every public authority. It has the widest possible reach covering Central 
Government, State Governments, Panchayati Raj Institutions, Local Bodies 
and recipients of government grants21. 

Scenario in Jammu and Kashmir 

The Jammu & Kashmir Right to Information Act, 2004,was enacted on 7 
January 2004. The Rules to the Act were issued on 30 June 2005.22The 
enactment of this Act came within the larger context of the Right of 
Information movement in India, which resulted in the passage of several 
State Level RTI Actsacross India, including Tamil Nadu (1997), Goa (1997), 
Rajasthan (2000), Karnataka (2000), Delhi (2001), Maharashtra (2002), 
Madhya Pradesh (2003), Assam (2002) and Jammu and Kashmir (2004).23 
The movement culminated in the passage of the Right of information Act 
2009 which was partially intended to supersede the various state-level 
Acts. Furthermore, the (Central) RTI Act, 2005 enshrines stronger 
provisions than those seen in the individual state-level Acts. 

As such, the (Central) RTI Act, 2005 applies to the Union Government of 
India and all of its State and territories, but not to the state ofJammu and 
Kashmir. Jammu & Kashmir is accorded special provisions underArticle 
370 of the Constitution of India, which exempts most legislation passed in 
the Parliament of India from automatically applying to the state of Jammu 
& Kashmir. Instead, under the Constitution of Jammu & Kashmir, the 
state's own Legislative Assembly has the option of (a) voting to "extend" a 
Union Act to its own state using a special legislative procedure, (b) voting 
to enact a state-specific law of its own using the traditional state-level 
drafting process, or (c) simply ignoring the Union Act altogether. 

Despite several years of lobbying by citizens' groups, the government of 
Jammu & Kashmir opted not to extend the Central Right to Information 

                                                           
21N.K Jain, Right to Information (Concept, Law and Practice) 5(Regal 
Publications,2007) 
22https://web.archive.org/web/20090410052259/http://jkgad.nic.in/roi/JK-RTI-Rules-
2005.PDF (Visited on Feb 18,2019) 
23N.K Jain, Right to Information (Concept, Law and Practice) 14 (Regal Publications,2007) 
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Act, 2005 to J&K.24 Consequently, residents of J&K seeking information 
from their state government used the older and weaker Jammu & Kashmir 
Right to Information Act, 2004. 

In, September 2007, the government passed the Jammu & Kashmir Right 
to Information (Amendment) Act,25 which was duly notified in the Jammu 
& Kashmir gazette in January 2008. The Amendment Act, 2008 includes 
several amendments to the original 2004 act to bring it closer in-line with 
the (Central) RTI Act, 2005, though it has been criticized by citizen's 
groups for "watering down" its key provisions.26 The Amendment Act, 
2008 was technically "in force" but was never implemented in spirit. The 
Rules to the Amendment Act were never issued, and the crucial Jammu & 
Kashmir State Information Commission stipulated in the Act was never 
constituted and appointed. 

In December 2008, the National Conference party led by Omar Abdullah 
announced that a new RTI Act was among their "election manifesto" goals. 
The National Conference was  

Elected to power and Omar Abdullah became the state's Chief Minister. A 
draft bill was tabled on 7 March 2009, and passed by the Legislative 
Assembly and the Legislative Council by 12 March 2009. The Act was 
gazetted (came into force) on 20 March 2009. The Rules to the Act were 
gazetted on 6 June 2009. The government is appointing Public Information 
Officers (PIOs) and Assistant Public Information Officers (APIOs). Which 
is known as J&K RTI ACT 2009.27 

The main Advocate from civil society to bring the RTI legislation were Bal 
rajPuri, Dr sheikh Ghulam Rasool, IrfanHafeez lone, Raja Muzaffer Bhat, 
Shah Feasal and unconditional, restless support from VenkateshNayak28of 
Common Wealth Human right imitative (CHRI).  The contribution of J&K 
RTI movement under leadership of Dr Sheikh Ghulam Rasool is 

                                                           
24http://www.humanrightsinitiative.org/programs/ai/rti/india/states/jammu_kashmi
r.htm (Visited on Feb 18,2019) 
25ShujaatBukhari, J&K RTI Act amended, state to have Information Commission Soon, 
The Hindu, September 02, 2007. 
26http://www.humanrightsinitiative.org/programs/ai/rti/india/states/jk/jk_rti_bill_2
007_chri_submission2. (Visited on Feb 18,2019) 
27J&K RTI Act Published by CHRI and J&K RTI Movement. 
28http://www.humanrightsinitiative.org/programs/ai/rti/india/states/jk/jk_rti_bill_2
007_chri_submission2. (Visited on Feb 18,2019) 
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commendable. He hasn’t only done the advocacy for the legislation but 
awareness and training as well. Vacating Tosamaidan (king of Meadow’s), 
one of the largest firing range of Indian army was also done by J&K RTI 
Movement. 29 

Case Study 

J&K RTI Movement is the only organisation which is filling RTI’s on 
different issues prevailing and also grooms and train the RTI activists. It is 
the organisation having its cadre at every nook & corner of Kashmir. It’s 
the same organisation because of whose demand and pressure RTI act was 
enacted in state. This organisation is the lone group which has kept the 
spirit of RTI alive in J&K. 

There are three stages of getting information under J&K RTI Act 2009. The 
basic step is to file a simple application with the Public Information officer 
(PIO) of Public Authority. If the person is not satisfied by the response of 
the PIO he can file first appeal under sec 16(1). If the applicant is also 
aggrieved by the response of first appeal he can file the second appeal 
under sec 16(4).30 

 This organisation has filled 1000’s of RTI in different public authorities on 
issues like health, education, human rights, environment etc. From Block 
Development Organisation (BDO) to Governor’s house the organisation 
has filed RTI on everyone’s office. Below is given the data of two years of 
organisation and the disposal of those applications at different levels. 

List Public Authorities, No. of RTI Application Filed in the Public 
Authorities (Year wise Break Up). 

Sno.1 Public Authorities 2017 2018 
1 Police Department 20 15 
2 Home Department 10 12 
3 Social work 25 27 
4 Dc Offices’ 35 26 
5 Health department 16 21 
6 Forest Department 10 8 
7 Education Department 4 5 

                                                           
29Vidyavenkat, “Kashmir’s Information warriors”, The Hindu, January 27,2018 
30 Sec 16 of J&K RTI Act 2009. 
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Total NO. of RTI Application, First Appeal and Second Appeal Filed. 

Request for Information Filed No. 
Total RTI Application Filed 234 
Total First Appeal filed 164 
Total Second Appeal Filed  82 

Table depicting the response received 

Different Stages of getting Information No. 
Received Response on filing the RTI 
application. 

94 

Received Response from PIO after filing 
first appeal 

59 

Received Response from PIO  after Second 
Appeal 

23 

Table depicting the Information received at different Stages 

 
Table depicting No. in Which Public Information officer and First 
Appellate Authority didn’t respond. 

 
 Table depicting the Action Taken by State information Commission on 
Erring PIO. 

 

Received Information on filing the 
RTI application. 

23 

Received Information after filing 
first Appeal (During Pendency of 
case). 

33 

Received Information after filing 2nd 
Appeal (During Pendency of case). 

22 

Non Response from PIO 140 
Non Response from FAA 105 

Penalty on Erring PIO By State 
Information Commission 

0 

Direction for Compensation to be 
provided to appellant by Public 
Authority. 

0 

Disciplinary Action Recommended 0 
Penalty show cause notice 0 
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Table depicting the Action Taken by First appellate Authority 

 

Table depicting the No. and nature of disclosure by state Information 
commission. 

Direction for absolute disclosure of 
information by Commission 

36 

Partial Disclosure of Information by 
Commission 

24 

 

ANALYSIS 

J&K RTI movement has filed 234 RTI in 7 Public authorities at different 
level that is block, district and State level. But maximum RTIs are at state 
level. Out of 234 applications organisation received response on 94 
applications. As the organisation is working issue centric organisation 
filed 164 first appeals. Aggrieved by the response of first appellate 
Authority 82 second appeals were filled in state information commission.  

As per the data 94 application were responded. In which information was 
provided in 23 applications. In other responses applications were either 
transferred to other public authority, within same public authority or 
asked for unnecessary fees. 

Out of 164 first appeals appellants received the response in 59 appeals. In 
33 cases information was provided in rest responses same transfer and 
others excuses were shown.  

The organisation filled around 82 second appeals. In 22 cases the 
information was provided by PIO’s during the pendency of case in 
commission. In 36 appeals commission has directed for absolute 
disclosure and in 24 cases partial disclosure. 

Maximum application were not responded by the public authorities. Out 
of those responded only in few applications information was provided. 
From all the RTI applications appellants have received information in only 

Direction for disclosure of information 
by First appellate authority 

0 

Case Recommended to State Information 
Commission for Penalty Proceedings. 

0 
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10% Applications. Which is very low. At the stage of first appeal there is 
also low response. Only at the stage of Information commission there are 
directions for information disclosure but reaching up to that stage a lot of 
time and rescores of the appellants are wasted. 

Lacuna in Implementation of RTI Law in J&K. 

1) Although RTI being a fundamental and basic human Rightthere is still 
anunawareness in general public about a right despite having a separate 
legislation. 

2) Public authority try to charge the fee on the information which comes 
under sec 4(b) that is Suomuto/ proactive disclosure. Under sec 4(b) the 
Public authority is bound to disclose the certain things on its own.  

3) Gross misuse of sec 6(3) that is transfer clause. As per thissection 
application should be transferred from one public authority to another but 
in many public authorities application is transferred within same Public 
authority. 

4) First Appellate authority always work mechanically and biasedly. 
Whatever is the response of the PIO first appellate authority always 
upholds the decision of Public Information officer it is because of non-
application of mind and administrative bias. 

5) As per the law information provided should be by the name of PIO and in 
case of first appeal it should by First appellate authority but officers are 
using their administrative posts to respond the information seekers. 

6) Sec 5(3) provides that PIO should provide the reasonable assistance to the 
person seeking the information but on ground opposite of it is happening.  

7) Sec 5(4) provides that PIO should take assistance from any officer for  
providing the information but whenever the information is in possession 
of any senior officer the PIO neither assistance nor application is being 
transferred. 

8) Hardly chance for inspection is given under sec 2(i)(i). Even information is 
in bulk or huge. 

9) The State Information commission has no Jurisdiction on first appellate 
authority that is one of the main reason of caviller manner of the first 
appellate authority. 

10) The State information commission is the body which has to decide which 
information can be disclosed and which can’t be under the ambit of the 
RTI law. SIC can impose penalty on the erring PIO and also order to 
compensate the appellant. But as per the current working of State 
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Information commission we can conclude that state Information 
commission is very linnet to PIO which give them chance to take the RTI 
law not seriously. 
CONCLUSION: 
The researcher has reached to the conclusion that there is lack of 
awareness among the general public about the, J&K RTI Act, 2009 and 
moreover, the public institutions seem to lack a general understanding of 
the mandate of the Act of 2009. The  right to access to information is not 
only statutory right but a basic human right recognised under the Indian 
Constitution, yet the state is not taking adequate measures to spread 
awareness about the Act neither is the state interested in making RTI 
regime moretransparent and  accountable.One of the glaring problems in 
the effective implementation of the RTI Act is the fact that the RTI 
Applications are not taken seriously by public authorities and one of the 
main reason for it is that no penalty is imposed on the erring PIO by State 
Information commission. It is axiomatic that a social welfare state wedded 
to the ideals set out in the directive principles of state policy is showing an 
utter disregard to the implementation of such an empowering legislation 
from the standpoint of a citizen. 

RECOMMENDATIONS 

1) Government and civil societies should continuously at both part that is 
seeking and delivering part do awareness and train people. Even 9 years 
has passed still handful of people from general public are using this act. 
Training is also necessary so that unnecessary questions are not asked in 
applications. On the delivery part although the government has time to 
time issued the circulars for its implementation all the PIO’s are not still 
fully aware about the and procedure for its disposals. 

2) Commission need to be strict and stern toward erring officers impose. 
From the above data we can see commission’s lenient behaviour toward 
the PIO’s. Although direction for the partial or absolute disclosure of 
information is received but till reaching that stage lot of time and 
resources are already wasted. As of now information commission is so 
linnet in imposing the penalty on the erring officers which have given 
PIOs free hand. Once the commission will start imposing penalty then 
only officers will start taking the act seriously.  

3) Only people from civil Societies or RTI Activists having genuine 
experience should be appointed as Information Commissioners. Usually 
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state government appoint retired bureaucrat as an Information 
commissioner which is the reason the information commissioners are very 
lenient to its own men. It’s already mentioned in the act under sec 12 (5) 
but so far it has been never implemented. 

4) Information Commission should also have power on First appellate 
authority. As per RTI act information commission can’t impose penalty on 
First appellate authority. If there will be penalty clause for them also then 
they too will seriously dispose the case on its merit rather than favouring 
their department. 

5) State Information commission should seek monthly or yearly reports from 
Public authorities on sec 4(b) that is Suomuto/ Proactive Disclosure, 
which will reduce the flow of RTIs. 

6) Short term courses should be started on Right to Information Act in the 
collages and Universities and make it mandatory subject in law schools. 

7) RTI Act should be translated in Urdu language so that more and more 
people can read it. 
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Critical Analysis of GST-The Biggest Tax 
Reform 
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Abstract 

In the present time, taxation is not just the means of transferring 
money to the government to spend it for meeting the public 
expenditures or raise revenue to the government, but taxes have 
become beside that, as a tool to reduce demand in the public sector, 
redistribution of income and wealth in the societies in the countries. 
It is also a means for economic development and for playing very 
important role in the case of stabilization of income, protection 
industrial home from foreign industrials. Taxation helps to find out 
solution for some economic problems that face the state, like 
unemployment, inflation, and depression. The taxes are the basic 
sources of revenue for the Government. Revenue raised from the 
taxes are utilised for meeting expenses of Government like, 
provisions for education, infrastructure facilities. Taxes are broadly 
divided into two parts i.e., direct taxes and indirect taxes.   

GST is a major milestone in indirect tax reforms in independent India. GST 
is a common and unified tax on goods and services and is a destination 
based consumption tax. Goods and services tax (GST) has become a reality 
from July 1, 2017. The basic idea is to support and enhance the economic 
growth of the country. The Goods and Services Tax (GST) is a value added 
tax that will replace almost all indirect taxes levied on goods and services 
by the Government, both Central and States. The GST is all set to 
consolidate all State economies. This paper analyses the impact of GST 
(Goods and Services Tax) on Indian Tax Scenario. This paper presents an 
overview of GST concept, its journey in India, its special features and 
finally critical analysis of GST.  

Keywords: Taxation, Goods and Service Tax, Destination Principle, Fiscal 
federalism 
______________________________________________________________ 
*LLM Scholar, University of Kashmir. 
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INTRODUCTION 

Goods and Service Tax (GST) Act 2017, is one of the biggest taxation 
reforms of independent India with the objective of integrating State 
taxation structure. It aims at creating a single, unified Indian market 
throughout the nation1.GST turns India into one common market, leading 
to greater ease of doing business and big savings in logistics costs from 
companies across all sectors. GST may not have a uniform impact on all 
sectors, given their varying taxation structures. Some companies’ gain 
more as the GST rate is lower than the previous tax rates they pay; others 
lose as the rate increases than the previous effective rate2.  

GST is a value added tax where tax is imposed only on the value added at 
each stage in the supply chain. It is levied at all points in the supply chain. 
Credit is paid for acquiring inputs used in making the supply. In India 
GST is defined as “tax on supply of goods or services other than alcohol 
for human consumption3”. GST makes the indirect tax system very 
efficient and will benefit all stakeholders including manufacturers, sellers, 
the ultimate consumers and the tax collecting governments apart from 
giving a substantial boost to GDP growth.4 

Consumption based tax  

GST is a consumption based tax which is levied on the basis of 
“Destination Principle”. The concept relates to taxing the supply of goods 
or services at the point of consumption. It is comprehensive tax regime 
covering both goods and services, and is collected on value added at each 
stage of the supply chain. Further GST paid on the procurement of goods 
and services can be set off against that payable on the supply of goods or 
services. Simply, GST is a tax levied on goods and services at each point of 
supply. GST, therefore is a destination-based tax applicable on all 
transactions, involving supply of goods and services for a consideration, 
and comprises of Central Goods & Services Tax (CGST) Act 2017, levied 
by the Central Government, and State Goods and Services Tax (SGST) Act 
2017, levied by the State Government OR Union Territory Goods and 

                                                           
1 TAX LAWS OF INDIAN INSTITUTE OF COMPANY SECRETARIES (2017) 
2  GST impact across sectors (http://economictimes.indiatimes.com) 
3 Sec-2 of GST Act 2017  
4 A Comprehensive Analysis of Goods and Services Tax (GST) in India ( Indian Journal of 
Finance) 



KULSJ  Vol. 01 
_______________________________________________________________________ 

95 
 

Services Tax (UTGST) Act 2017 levied by Union Territories, on Intra-state 
supplies of taxable goods & services. Inter-state supplies of taxable goods 
and services are subject to Integrated Goods & Services Tax (IGST), which 
is levied by the Central Government and is equal to CGST + SGST. 

The CGST is levied under the CGST Act, 2017. UTGST is levied under the 
UTGST Act, 2017 and this is applicable to Union Territories, i.e., Andaman 
& Nicobar Islands, Lakshadweep, Dadra & Nagar Haveli, Daman and  
Diu, Chandigarh and other territory. SGST is levied under the respective 
state legislation. 

Avoiding cascading effect  

The essence of GST is in removing the cascading effects i.e., tax on tax of 
both central and state taxes by allowing setting-off taxes throughout the 
value chain, right from the original producer and service provider’s point 
up to the consumer level. GST is a major improvement over existing 
system of VAT and disjoined Service tax ushering a collective gain for 
industry, trade and common consumers, as well as, for the Central 
Government and the State Government at large. GST as a well-designed 
value added tax on all goods and services is the most elegant method to 
eliminate distortions and to tax consumptions5. The GST has subsumed a 
number of existing taxes. 6 Besides, many state taxes were also subsumed 
in GST Act 2017.7  

Exemptions from GST  

There are various matters kept outside the purview of GST, for example,  

1. Alcohol for human consumption 
2. Petroleum Products :petroleum crude, motor spirit (petrol), high 

speed diesel, natural gas and aviation turbine fuel 
3. Electricity 

                                                           
5 Supra 1 
6 Central Excise Duty; Duties of Excise(Medicinal and Toilet Preparations) ;Additional Duties of 
Excise (Goods of Special Importance); Additional Duties of Excise (Textiles and Textile Products); 
Additional Duties of Customs (commonly known as CVD); Special Additional Duty of Customs 
(SAD); Service Tax; Cesses and surcharges insofar as they relate to supply of goods or services.  
7  State VAT; Central Sales Tax; Purchase Tax; Luxury Tax; Entry Tax (All forms Entertainment 
Tax (except those levied by the local bodies); Taxes on advertisements; Taxes on lotteries, betting 
and gambling; State cesses and surcharges insofar as they relate to supply of goods or services 
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4. Property taxes, such as stamp duty 
5. Motor vehicles tax 
6. Entertainment tax collected by local bodies 

Tobacco and tobacco products would be subject to GST. In addition, the 
Centre would have the power to levy Central Excise duty on these 
products. 

Constitutional Framework of Goods and Services Tax 

The authority to levy a tax is derived from the Constitution of India. 

Article 246 of the Indian Constitution, lays down three types of lists and 
distributes legislative powers including taxation, between the Parliament 
of India and the State Legislatures. It lays down the subject matters with 
respect to which only the Parliament can make rules, where the State 
Legislatures can exclusively lay down the rules and a Concurrent List 
whereby both the Parliament as well as State Legislatures can legislate. 
Thus the Constitution of India allocates the power to levy various taxes 
between the Centre and the states8.  FRAMEWORK OF GOODS & 
SERVICES TAXONSTITUTIONAL FMEWORK Goods & Services Tax 
regime of indirect taxes brought a single tax which was levied on supply 
of goods or services or both with concurrent jurisdiction of Centre and 
states. India being a federal9 economy, constitution supports Dual GST 
because constitution gives power to both centre and state to levy tax and 
thus we cannot adopt Central GST keeping in mind the Constitutional 

                                                           
8  A Comprehensive Analysis of Goods and Services Tax (GST) in India available at 
http://www.research gate.net>publication 

9 In a federal government, on the other hand, the allied states form a union,—not, indeed, to 
such an extent as to destroy their separate organization or deprive them of quasi 
sovereignty with respect to the administration of their purely local concerns, but so that 
the central power is erected into a true state or nation, possessing sovereignty both 
external and internal,—while the administration of national affairs is directed, and its 
effects felt, not by the separate states deliberating as units, but by the people of all, in 
their collective capacity, as citizens of the nation. (Excerpted from Black’s Law Dictionary 
{Fourth Ed., 1968} P.740). K.C.Wheare has the term Indian federal system as Quasi-
Federal on account appreciable bias towards the Union in the scheme of distribution of 
powers as well emergency provisions provided under the Constitution whereas as 
according to V.N.Shukla and M.P.Jain Indian Constitution predominantly establishes a 
federal polity notwithstanding the unitary features within the Constitution.   
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requirement of fiscal federalism10 which means that both centre and state 
has a power to collect tax. This led to bringing about amendments in the 
Constitution so that they may simultaneously levy and collect Goods & 
Services Tax as it is clearly defined by the Supreme court in the case of 
KESVANANDA BHARATHI V STATE OF KERALA11 that what is basic 
structure doctrines of constitution i.e., basic structure of constitution 
cannot be changed and the fiscal power of India comes within the basic 
structure of constitution. 

Fiscal federalism to be described most fundamentally would mean 
applying the federal principles in fiscal relations between the federation 
and units. The concept of fiscal federalism which is a concept of public 
economics is centred on the designing of a framework which details out 
the fiscal powers and responsibilities of the central unit vis-à-vis those 
which need to be decentralised to the sub-national units. It is generally 
believed that the Central Government must provide national public goods 
that render services to the entire population of the country12. Local 
governments are expected to provide goods and services whose 
consumption is limited to their own jurisdictions. 

Any government, in order to attain success in achieving its goals needs to 
carefully work out its fiscal equation. The disbursement of funds has to be 
matched and mapped to the revenue generation and should ideally either 
result it a surplus or breakeven and a deficit situation should be 
circumvented. Also the allocation of finances between the centre and 
states should be worked out in a manner that it doesn’t result in a fiscal 
imbalance. A situation of fiscal imbalance arises when the expenditure of a 
unit exceeds the revenue generation of that unit. However, perfect fiscal 
balance is an ideal situation which is seldom achieved by most federal 
States. 

In the Indian context it is pertinent to note that the financial relations 
between the Centre and the state have been constantly debated and 

                                                           
10 In a fiscal federalism, the essence of government is that the Centre and State 
governments should be independent of each provided with source of raising adequate 
revenues to discharge the functions entrusted to them. 
citeseerx.ist.psu.edu>viewdoc>download 
11 (1973) 4 SCC 225 
12 C. Rangarajan, “Fiscal Federalism Some  Current Concerns” 13(2) Indian Journal of 
Federal Studies (2012) 
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discussed and despite the same, no unanimity has been achieved. The 
Sarkaria Commission had made several recommendations with respect to 
the same. In chapter X of the Sarakaria Commission’s Report on Centre-
State Relations 1988, the reforms with respect to the financial relations are 
discussed in great detail. However the recommendations weren’t adopted 
by the government. 

A challenge before most federal states including India is to ensure that the 
financial relations between the Centre and the state units should not result 
is a fiscal imbalance. Fiscal imbalances in India result due to the 
mismatching of revenue and expenditure of the State units. Due to a 
strong unitary control the Centre is able to command greater share in the 
public funds and hence it leads to a vertical fiscal imbalance Usually the 
states lack funds in proportion to the responsibilities entrusted to them to 
discharge the same.  

The Constitution was thus amended to introduce GST for conferring 
concurrent taxing power on the Union as well as the States including the 
Union territory with legislature to make laws for levying GST on every 
transaction of supply of goods or services or both. The goods and services 
tax replaces a number of indirect taxes being levied by the Union and the 
State Governments and is intended to remove cascading effect of taxes 
and provide for a common national market for goods and services. The  
Central and State goods and services tax is to be levied on all transactions 
involving supply of goods and services, except those which are kept out of 
the purview of the goods and services tax. The Constitution of India has 
been amended by the Constitution (One Hundred and First Amendment) 
Act, 2016 for this purpose13. 

To bring out GST laws governing goods and services, Article 246A has 
been inserted to enable levy of tax on goods and services simultaneously 
both by Centre and states/ union territories14.G  

                                                           
13 The Constitution (One Hundred and First Amendment) Act, 2016 Ministry of Law. 8 
September 2016. Retrieved 29 September 2016. 
14  Constitutional Framework of Indirect Tax BEFORE GST available at 
lawtechcompliancehub.blogspot.com> 

 



KULSJ  Vol. 01 
_______________________________________________________________________ 

99 
 

Article 246A is inserted to override Article 246 and States can levy tax on 
goods and services. Also only parliament can levy tax on interstate 
supplies. 

Article 269A is inserted with a view that Parliament to levy IGST on 
interstate supply, Import / export is a deemed interstate supply, IGST 
distributed between centre and state /UT and Parliament to determine 
place and time of supply. 

Article 279A is inserted and a  federal body constituted by president on 
15th September,2016 with Union FM, Union minister of state + state FMs 
and Union - 1/3  weightage, States- 2/3  weightage. 

Along with the amendment in the Constitution, to empower the Centre 
and the states to levy and collect the GST, four legislations were given 
assent by the President on April 12, 2017, which include: 

  The Central GST Act, 2017 
  The Integrated GST Act, 2017 
 The GST (Compensation to States) Act, 2017 and 
 The Union Territory GST Act, 2017I 

Comparison of GST of India with other countries  

It is a known fact that more than 160 nations have brought up GST and as 
a matter of fact European tax economy has conceived the GST more than 
50 years ago. But in its current form, India’s GST is variety. A multi-tier 
tax rate structure and complex rules make execution of this indirect tax a 
herculean task.15Unlike other countries, GST in India will be charged at 
different rates depending on the categories they belong to. Central sales 
tax which the central imposed on the sale of goods from one state to 
another will continue in the different form called Integrated GST.  

There are some items exempted from GST at present. The major items 
exempted from GST are Alcoholic liquor for human consumption, 
Aviation turbine fuel, Diesel, Petrol etc. In other words, GST council has to 
decide when those items should be covered under GST. If those items 
excluded from GST, again the purpose of GST is defeated. Because, the 

                                                           
15   Difference Explained: GST India vs GST in Other Countries available at 
http://blog.saginfotech.com/gst-india-vs-foreign-gst 
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state government gets 40% revenue from these items. So we can call this 
GST as Indian GST, as it differs from GST of other countries.  

Models of GST 

The principles of GST are largely common in almost all the countries. 
However, there are significant differences in the implementation of the 
same depending on continued existence of exemptions and special 
arrangements to meet specific policy objectives. The point of difference 
also arises from differences of approaches in the defining the jurisdiction 
of consumption and hence of the taxation. Moreover, there are a number 
of variations in the application of GST along with different interpretation 
of the same or similar concepts; different approaches to time of supply 
and its interaction with place of supply; different definitions of services 
and intangibles and inconsistent treatment of mixed supplies, around the 
world. 

Different countries follow different model of GST based upon their own 
legislative and administrative structure and their requirements. Some of 
these models are: 

• Australian Model wherein, tax is collected by the Centre and distributed 
to the States 

• Canadian Model wherein there are three variants of taxes 

• Kelkar-Shah Model based on Canada Model wherein taxes are collected 
by the Centre however, two different rates of tax are to be levied by the 
Centre and the States and 

• Bagchi-Poddar Model which envisages a combination of Central Excise, 
Service Tax and VAT to make it a common base of GST to be levied both 
by the Centre and the States separately. 

Mostly all over the world, many countries follow a unified GST regime. 
However, considering the federal nature of Indian Constitution, dual 
model of GST was required, proposed and levied. In dual model of GST, 
where the power to levy taxes is subjectively distributed between Centre 
and States, GST is levied by both, the Centre as well as the States and there 
are separate levies in the form of Central Goods and Services Tax (CGST), 
State Goods and Services Tax (SGST) and Integrated Goods and Services 
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Tax (IGST) enabling the tax credit across these three variants of taxes. 
Currently, Brazil and Canada also follow dual GST model.

The Indian GST system has its own uniqueness in ma
India, Brazil is the only country in the world which follows a similar dual 
GST System. In India, GST has been rolled out as a uniform taxation 
system all across the Nation by removing entry barriers between states.
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not mandatory. States are free to adopt or reject GST. In India, GST is 
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India has adopted a dual GST model, i.e., where the tax is imposed 
concurrently by the Centre and the States. For an intra
is equally divided between the Centre and the State (CGST + SGST), and 
for inter-state sales, the GST is collected by the Centre (IGST).
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Tax (IGST) enabling the tax credit across these three variants of taxes. 
Currently, Brazil and Canada also follow dual GST model. 

The Indian GST system has its own uniqueness in many ways. Apart from 
India, Brazil is the only country in the world which follows a similar dual 
GST System. In India, GST has been rolled out as a uniform taxation 
system all across the Nation by removing entry barriers between states.

In Canada, though GST scheme closely resembles that of India, it failed to 
achieve consensus among states. As a result the GST was made optional 
not mandatory. States are free to adopt or reject GST. In India, GST is 
uniformly applicable all over India including the State of 

India has adopted a dual GST model, i.e., where the tax is imposed 
concurrently by the Centre and the States. For an intra-state sale, the GST 
is equally divided between the Centre and the State (CGST + SGST), and 

the GST is collected by the Centre (IGST). 

ADMINISTRATIVE MECHANISM OF GST 
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            AUTHORITY                                                                   HEADED BY 

MINISTRY OF FINANCE                                                    Union Finance 
Minister 

REVENUE DEPARTMENT                                                 Revenue 
Secretary 

CBIT (Central Board of Indirect Taxes)                              Chairman and 
Members 

REGIONS                                                                           Principal Chief 
Commissioners 

ZONES                                                                               Chief 
Commissioners 

COMMISSIONERATES                                               Commissioners/ 
Principal Commissioners 

DIVISIONS                                                                         Divisional officers/ 
deputy commissioner etc. 

Article 279A in Constitution of India makes provisions for constitution of 
GST Council. GST Council is the apex body for making recommendations 
on various issues relating to policy making, formulation of principles, 
implementation of policies under Goods and Services Tax regime both to 
Union and States. GST Council has been constituted vide notification no. 
SN 2957(E) dated 15-09-201617. 

Administration and Procedural Aspects of Goods and Services tax are 
administered by the Central Board of Indirect Taxes (CBIT) which is under 
the control of the Department of Revenue, Ministry of Finance. Decisions 
in GST Council will be taken with at least 75% of weighted average voting 
in favour of the decision. Union Government will have 33.33% voting 
power and states will have 66.67% voting power. It will make 
recommendations on: 

                                                           
17 Supra 1 
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 a) Taxes, surcharge, cess of central and states which will be integrated in 
GST. 

 b) Goods and services which may be exempted from GST. 

 c) Interstate commerce – IGST- proportion of distribution between state 
and centre. 

 d) Registration threshold limit for GST. 

 e) GST floor rates. 

 f) Special rates during calamities. 

 g) Provision with respect to special category states specially north east 
states. 

  It may also work as Dispute Settlement Authority for GST18. 

Unique features of GST  

GST is a dual levy in India and the eligible transactions are subject to levy 
both Central Tax and State Tax. IGST is a novel idea in the GST structure. 
Concept of IGST, tax incidence on supply instead of on sale and 
elimination of distinction between goods and services are key concepts in 
GST. Thus inter-state movement of goods will be smooth and hassle free. 

1.Taxes will move with goods   

The unique feature of IGST is that taxes will move along with goods and 
services, ensuring smooth and hassle free movement of goods and will 
eliminate need for obtaining refund of taxes in case of Inter-state 
transactions. The question of refund will only be in case of (a) physical 
export of goods or supplies to SEZ, international bidding etc. (b) Inverted 
tax structure i.e. output tax is less than input tax on raw material. 

In other cases, the taxable person will pay IGST in one State and its input 
tax credit will be available to customers in other state. 

2. Distribution network will be simpler  

Earlier, if a person wants to do business in multi-states, he has to maintain 
stocks in each state but under IGST, a taxable person can establish hub 

                                                           
18 Taxmann GST Manual with GST Law Guide (Taxmann Publications 2018) 
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and spoke approach for distribution of his final products. Thus is very cost 
effective distribution network. 

3. Uniform SGST Law all over India 

The most important unique feature of GST is uniform State GST Law all 
over India including state of Jammu & Kashmir. SGST Act of each state is 
to be just copy of CGST Act passed by Central Government, except 
changing references from Central Tax to State Tax on Central Authorities 
to State authorities. Thus will make it very easy for taxable persons having 
business in more than one States and will comply with tax laws of all 
States by sitting in their head office as all compliances will be done 
electronically19. 

4. Avoidance of dual control   

A taxable person has to pay both CGST and SGST for the same 
transaction, will have to face dual authorities. But GST Council has issued 
circular no. 1/2017-GST dated 20-09-2017 giving guidelines for division of 
taxpayers between Centre and State to ensure single interface under GST. 
As per the circular, in case of person with turnover up to Rs. 1.50 crores 
per annum, 90% will be under jurisdiction of state government authorities 
and 10% will be under jurisdiction of central government authorities. In 
case of persons with more than Rs.1.50 crores per annum, the distribution 
will be 50:50.20   

Components of GST (goods and services tax) 

The Goods and Services Tax comes with two components. For an intra-
state sale, the GST is equally divided between Centre and State (CGST+ 
SGST) and for inter-state sales; the GST is collected by the Centre (IGST). 
Thus there are three taxes applicable under GST: CGST, SGST and IGST. 
IGST is levied on supplies in the course of interstate trade including 
imports which is collected by central government exclusively and 
distributed to imported states as GST is destination based tax. The 
proportion of distribution between centre and states is decided on 
recommendation of GST Council. 

                                                           
19 V.S.Datey GST Ready Reckoner  21 (Taxmann’s 2018) 
20 V.S.Datey GST Ready Reckoner 429 (Taxmann’s 2018) 
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IGST (Integrated Goods & Services Tax) Act, 2017 deals with supplies 
interstate, import into India and supplies made outside India. The 
following table illustrates the same. 

                      SUPPLY                                                                   TAX / TAXES 

                     Intra state                                                                  CGST+ SGST 

                     Intra UT                                                                     CGST+ 
UTGST 

                     Interstate/ import/ SEZ                                               IGST 

IGST is applicable all over India including the state of Jammu & Kashmir. 
As per section 5 of IGST Act, 2017 a maximum rate of 40% maybe imposed 
on interstate supply of goods and/ or services. 

IGST is a mechanism to monitor the inter-State trade of goods and services 
and ensure that the SGST component accrues to the Consumer State. It 
maintains the integrity of ITC chain in inter-State supplies. The IGST rate 
is broadly equal to CGST rate plus SGST rate. IGST would be levied by the 
Central Government on all inter-State transactions of taxable goods or 
services. 

IGST rate= CGST rate + SGST rate 

Thus the major advantages of IGST Model are: 

a. Maintenance of uninterrupted ITC chain on inter-State transactions. 

 b. No upfront payment of tax or substantial blockage of funds for the 
inter-State seller or buyer. 

 c. No refund claim in exporting State, as ITC is used up while paying the 
tax. 

 d. Self-monitoring model. 

 e. Ensures tax neutrality while keeping the tax regime simple. 

 f. Simple accounting with no additional compliance burden on the 
taxpayer. 
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 g. Would facilitate in ensuring high level of compliance and thus higher 
collection efficiency. 

Model can handle ‘Business to Business’ as well as ‘Business to Consumer’ 
transactions21. 

Thus there would be settlement of account between the Centre and the 
states on two counts, which are as follows: 

• Centre and the exporting state: The exporting state shall pay the 
amount equal to the ITC of SGST used by the supplier in the exporting 
state to the Centre. 

• Centre and the importing state: The Centre shall pay the amount equal 
to the ITC of IGST used by a dealer for payment of SGST on intra- state 
supplies. The settlement would be on cumulative basis for a state taking 
into account the details furnished by the all the dealers in the settlement 
period. Similar settlement of amount would also be undertaken between 
CGST and IGST account22. 

Impact of Goods and Service Tax 

1. Food Industry:  

The application of GST to food items have a significant impact on those 
who are living under subsistence level. But at the same time, a 
complete exemption for food items drastically shrinks the tax base. 
Food includes grains and cereals, meat, fish and poultry, milk and 
dairy products, fruits and vegetables, candy and confectionary, snacks, 
prepared meals for home consumption, restaurant meals and 
beverages. Thus the prices of raw materials tend to drop resulting in 
lower food cost including packaged food, material used for meat and 
fish preparations, breads, ice-creams, etc., which indeed effect the final 
cost of the product for the supplier, resulting in decreased food cost.  

2. Housing and Construction Industry: 
Construction and real estate has been a blooming sector in India. 
Impact of GST on this industry are Positive and Easy Compliance. It has 
the availability of Input Tax Credit and Possible reduction in prices.  
Excise Duty, VAT, Service tax get replaced by GST. All labour suppliers 

                                                           
21 CA Ashok Batra  GST Law and Procedure(Wolters Kluwer 2018) 
22 CA Rakesh Garg and CA Sandeep Garg GST Laws Manual(Bloomsbury India 2018) 



KULSJ  Vol. 01 
_______________________________________________________________________ 

107 
 

get registered due to RCM provisions. No abatement is till now 
available for works contracts under GST. Works Contractor cannot opt 
for composition scheme as a works contract is treated as a supply of 
services. 
3. Manufacturing: 

      The implementation of GST significantly improve the 
competitiveness and performance  of  India's manufacturing 
sector.GST have a direct impact on manufacturing establishments 
as it liberates the sector by unifying tax regimes across states. Also 
with overall reduction of cascading effect of taxes, especially on 
the post-manufacture stage of the supply chain, manufacturing 
sector stands to benefit significantly and have a positive effect on 
the cost of manufactured products in the hands of consumers. 
Overall, one can say that the impact of GST  on the manufacturing 
sector is positive. It provides positive opportunity to streamline 
business operations to become more compliance and profitability-
oriented, rather than tax-oriented.    

4. Second Hand Goods Industry 
The second hand goods industry in India is substantially growing from 
the last few decades. There is huge market of traders dealing in only 
second-hand commodities which include four wheelers, two wheelers 
and electronic items like mobiles, laptops, gaming consoles, etc. Thus to 
summarise the overall impact of GST on second hand goods industry, 
the second hand dealers who procure such goods from registered 
dealers, there would be not much impact to their profitability as they 
bear GST on such purchases which needs to be further claimed as Input 
Tax Credit due to which the benefit of marginal valuation is not 
available. But the second hand dealers who procure goods from 
unregistered dealers or customers within the state, carry a much lower 
taxation burden i.e. on one hand, no input tax to be paid on purchase, 
and on the other hand, when such goods are sold, tax payable only on 
their margins and hence, they would end up in having a highly 
profitability as there is no distinction between new goods and second 
hand goods under GST regime. The GST rates to be applied would be 
same.23 

                                                           
23 Integrated Goods and Services Act(http://cbec.gov.in/htdocs-cbes/gst/igst-act.pdf) 
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5. Transportation of Goods By Road 
The transportation industry plays a pivotal role in the development of a 
nation’s economy. In fact, the progress of a nation and the progress of 
its transportation industry are complementary.  More recently, the 
industry has been in the limelight regarding the new Goods and 
Services Tax (GST), which is applicable on freight charges involving 
goods transport agencies (GTA). The levy of Service Tax on Road 
Transportation Service has always been a contentious issue. The legal 
position prevailing under Service Tax is being continued under the GST 
regime. The services of transportation of goods by roads continue to be 
exempt even under the GST regime. GST laws define GTA 
in notification no. 12/2017-Central Tax (Rate) dated 28.06.2017), which 
states that, ‘goods transport agency means any person who provides 
service in relation to transport of goods by road and issue consignment 
note.  
Thus, the transporter must issue a consignment note in order for a 
service provider to be considered a GTA. If the transporter does not 
issue a consignment note, the service provider will not come within the 
ambit of GTA.24 
Services not provided by GTA not under the purview of GST 
In the same notification mentioned above, the following services were 
exempted from GST: 
(a) Services by way of transportation of goods by road, except the 
services of: 

i.  a GTA  
ii. a courier agency 
iii. service by way of transportation of goods by inland waterways. 

Thus, only transportation services rendered by a GTA are subject to 
GST. The mere transportation of goods by road is exempt from GST. 

Exempt services 

The following services provided by GTA by way of transport in a goods 
carriage are exempt from payment of tax: 

a. Agricultural produce 

                                                           
24 The Chartered Accountant-Journal of the institute of chartered accountants of India 
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b. goods, where consideration charged for the transportation of goods on 
a consignment transported in a single carriage does not exceed Rs. 1,500 

c. goods, where consideration charged for transportation of all such goods 
for a single consignee does not exceed Rs. 750 

d. milk, salt, and food grain including flour, pulses, and rice 
e. organic manure 
f. newspaper or magazines registered with the Registrar of Newspapers 
g. relief materials meant for victims of natural or man-made disasters, 

calamities, accidents, or mishaps 
h. defence or military equipment 

The CGST Act gives a tax payment exemption to services received by 
GTA. No GST is payable on transactions where the GTA has hired a 
means of transportation of goods. 

In a nutshell, the GST law continues the provisions prevailing under the 
previous tax regime. The new law recognises that service of transportation 
of goods is often provided by persons in the unorganised sector. Hence 
the law specifically excludes such operators from GST. Instead, GST is 
only applicable to those transportation services rendered by a GTA. 
With respect to those who provide GTA services, the GST law provides 
that the recipients of services are liable to pay tax in most cases, unless the 
GTA has exercised the option to pay under forward charge (i.e., at a 
higher rate of 12 percent). 

CONCLUSION: 

Goods and Service tax is a concept which was always there and this is a 
new tax based on that concept of VAT (value added tax) which provides 
that for any person doing business charge the tax from him to the extent 
the value is added. The goods and services tax has been one of the key 
enablers to improve the ease of doing business in India and has 
consolidated a plethora of taxes levied by the Centre and states into a 
common, fungible tax. Despite some initial hiccups caused by post-
implementation changes in rates and compliance requirements 
accompanied by an inadequately prepared portal.25 If you examine the 

                                                           
25//economictimes.indiatimes.com/articleshow/64787124.cms?utm_source=contentofint
erest&utm_medium=text&utm_campaign=cppst 
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impact of GST from the standpoint of various stakeholders — 
government, industry and consumers — it is certainly directionally 
positive. For consumers, prices of commodities have either gone down or 
been stable and accessibility has improved, given supply chain 
efficiencies. A common rate structure across states means decision making 
for consumers becomes easier.  

It is essential that all future changes are introduced keeping in mind their 
impact on all businesses, especially small and medium enterprises (SMEs) 
to enable them to be prepared as the success of a nationwide consumption 
tax depends on its acceptability across all sections of business.  

GST is a big step towards making India a unified market. The subsuming 
of major Central and State taxes in GST, complete and comprehensive set-
off of input goods and services and phasing out of Central Sales Tax (CST)  
not only reduce the cost of locally manufactured goods and services, but  
also increase the competitiveness of Indian goods and services in the 
international market and give boost to Indian exports. That by our count is 
more good than bad. 
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Abstract 

Education is an essential right to citizenship and to professional practice. It 
has a vital role in safeguarding children from abuse or neglect. Article 28 
of the Convention on the Rights of the Child (1989), recognizes the right of 
every child to a free primary education, and encourages the development 
of secondary education that is accessible and available. This right is 
essential to all societies in order to promote and achieve of stable and 
harmonious relations among nations and build the good citizens for the 
future. Unfortunately, this right is often lost in countries at war and armed 
conflicts. So, these conflicts provide no exception to the provisions of 
Convention. Indeed, schooling can be all the more important for children 
and families in times of war and armed conflicts. Accordingly, a number 
of measures are urgently needed to preserve and protect the right to 
education for children affected by war. These measures will ensure that 
education right of children is respected, even in time of war and armed 
conflicts. 

This research aims to describe the importance of education right in the 
world and finally results that it should not be ignored the valuable 
contribution that education can make as an efficient means to promote 
reconciliation and peace Kashmir has been the epicentre of conflict 
between India and Pakistan since the lines of partition were drawn in 
1947. In recent years, ground operations have seen attacks on civilians and 
soldiers by both countries forces. Explosive weapons, including grenades, 
mortars and other form of shelling have caused causalities on both sides. 
The situation has continued to worsen. Apart from other damages to life, 
property, livestock of people, education is worst affected there. This paper  
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is an attempt to highlight the violation of right to education of people in 
conflict zone with special reference of Kashmir and to explore the ideas as 
to how the right to education of people in conflict zone be safeguarded. 

INTRODUCTION 

Kashmir has been the epicentre of conflict between India and Pakistan 
since the lines of partition were drawn in 1947. Besides Health sector, 
Agriculture sector, Industrialists, Business class people, downtrodden 
labourers, the education sector is badly affected by the conflict and 
unrests. The education sector has been badly hit in Jammu and Kashmir 
causing irreversible loss to students. The citizen of J&K has dual 
citizenship .The citizen of J&K is a citizen of India first and then a citizen 
of J&K. If one is not a citizen of India then such a person cannot be a 
citizen of J&k, and when a person ceases to be a citizen of India, he 
automatically relinquishes the citizenship of J&K. 

After independence India adopted one of the finest constitution of the 
world, guarantees many rights to its citizens and promotes a healthy and 
fruitful environment, education is one of them. 

According to John Dewey, “education is not only preparation for life; 
education is life itself”. 

An investment in knowledge pays the best interest. According to Nelson 
Mandela 

“Education is the most powerful weapon which can be used to change the 
world”. The 86th amendment of the constitution of India in 2002 added 
Article 21A to provide free and compulsory education of all children in 
the age group of 6-14 years as a Fundamental Right in such a manner as 
the state by law determine. The Right of children to Free and Compulsory 
Education (RTE) Act-2009, which represents the consequential legislation 
envisaged under Article 21A, means that every child has a right to full 
time elementary education of satisfactory and equilable quality in a formal 
school which satisfies certain essential norms and standards. 

RIGHT TO EDUCATION IN INDIA 

The Constitution (Eighty-sixth Amendment) Act, 2002 inserted Article 21-
A in the Constitution of India to provide free and compulsory education 
of all children in the age group of six to fourteen years as a Fundamental 
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Right in such a manner as the State may, by law, determine. The Right of 
Children to Free and Compulsory Education (RTE) Act, 2009, which 
represents the consequential legislation envisaged under Article 21-A, 
means that every child has a right to full time elementary education of 
satisfactory and equitable quality in a formal school which satisfies certain 
essential norms and standards. 

Article 21-A and the RTE Act came into effect on 1 April 2010. The title of 
the RTE Act incorporates the words ‘free and compulsory’. ‘Free 
education’ means that no child, other than a child who has been admitted 
by his or her parents to a school which is not supported by the appropriate 
Government, shall be liable to pay any kind of fee or charges or expenses 
which may prevent him or her from pursuing and completing elementary 
education. ‘Compulsory education’ casts an obligation on the appropriate 
Government and local authorities to provide and ensure admission, 
attendance and completion of elementary education by all children in the 
6-14 age group. With this, India has moved forward to a rights based 
framework that casts a legal obligation on the Central and State 
Governments to implement this fundamental child right as enshrined in 
the Article 21A of the Constitution, in accordance with the provisions of 
the RTE Act. 

The RTE Act provides for the: 

 Right of children to free and compulsory education till completion of 
elementary education in a neighbourhood school. 

 It clarifies that ‘compulsory education’ means obligation of the 
appropriate government to provide free elementary education and ensure 
compulsory admission, attendance and completion of elementary 
education to every child in the six to fourteen age group. ‘Free’ means that 
no child shall be liable to pay any kind of fee or charges or expenses which 
may prevent him or her from pursuing and completing elementary 
education. 

 It makes provisions for a non-admitted child to be admitted to an age 
appropriate class. 

 It specifies the duties and responsibilities of appropriate Governments, 
local authority and parents in providing free and compulsory education, 
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and sharing of financial and other responsibilities between the Central and 
State Governments. 

 It lays down the norms and standards relating inter alia to Pupil Teacher 
Ratios (PTRs), buildings and infrastructure, school-working days, teacher-
working hours. 

 It provides for rational deployment of teachers by ensuring that the 
specified pupil teacher ratio is maintained for each school, rather than just 
as an average for the State or District or 

Block, thus ensuring that there is no urban-rural imbalance in teacher 
postings. It also provides for prohibition of deployment of teachers for 
non-educational work, other than decennial census, elections to local 
authority, state legislatures and parliament, and disaster relief. 

 It provides for appointment of appropriately trained teachers, i.e. 
teachers with the requisite entry and academic qualifications. 

 It prohibits (a) physical punishment and mental harassment; (b) 
screening procedures for admission of children; (c) capitation fee; (d) 
private tuition by teachers and (e) running of schools without recognition, 

 It provides for development of curriculum in consonance with the values 
enshrined in the Constitution, and which would ensure the all-round 
development of the child, building on the child’s knowledge, potentiality 
and talent and making the child free of fear, trauma and anxiety through a 
system of child friendly and child centred learning. 

Judicial verdicts on right to education 

A great legal breakthrough was achieved in 1992 when the Supreme Court 
of India held in Mohini Jain v State of Karnataka [1], that the ‘right to 
education’ is concomitant to fundamental rights enshrined under Part III 
of the Constitution and that ‘every citizen has a right to education under 
the Constitution’. The Supreme Court held that a ‘right’ to education 
‘flowed from’ the enforceable right to life and personal liberty guaranteed 
by Article 21 of the Constitution, since there could be no ‘dignified 
enjoyment of life’, or the realization of other rights, without adequate 
education. Again in later cases the apex court gave specificity to the 
Mohini Jain holding by imposing an obligation upon the State, again 
flowing from Article 21, to provide free education to all children until the 
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age of fourteen. Furtherance the State responded by amending the 
Constitution in 2002, and crystallizing the dictum of the Court in a new 
Article 21A. The RtEA 2009, then, enacted by the government to fulfil its 
obligations under Article 21A. In the meanwhile, major policy level 
changes were made under the dictates of the IMF-World Bank Structural 
Adjustment Programme and the World Bank-funded District Primary 
Education Programme (DPEP) was introduced in 1994.  Another 
substantial historic judgment by the Supreme Court of India in 1993 
radically transformed the status of Article 45. In its Unnikrishnan 
Judgment (1993)[2], the Supreme Court ruled that Article 45 in Part IV has 
to be read in 'harmonious construction' with Article 21 (Right to Life) in 
Part III of the Constitution, as Right to Life loses its significance without 
education. The apex Court made the following powerful interpretation: "It 
is thus well established by the decisions of this Court that the provisions 
of Part III and IV are supplementary and complementary to each other 
and that fundamental rights are but a means to achieve the goal indicated 
in Part IV. It is also held that the fundamental right must be construed in 
the light of the directive principles." The directive principles form the 
fundamental feature and the social conscience of the Constitution and the 
Constitution enjoins upon the State to implement these directive 
principles.... there is no apparent inconsistency between the directive 
principles contained in Part IV and the fundamental rights mentioned in 
Part III.... there is no difficulty in putting a harmonious construction that 
advances the object of the Constitution." "...The right to education flows 
directly from right to life..." Hence, the Supreme Court declared that 
Article 45 has acquired the status of a Fundamental Right. The years that 
followed have seen how the Indian State allowed the neo-liberal policies 
to dilute and distort the notion of Fundamental Right emerging from the 
Unnikrishnan Judgment. We shall shortly examine the deleterious impact 
of these policies on access to schools and the quality of school education 
provided therein. The Unnikrishnan Judgment went a step further. It 
ruled that the Right to Education continues to exist under Article 41 (Part 
IV) even beyond the age of 14 years but is limited by the State's "economic 
capacity and [stage of] development". The Constitution is clearly directing 
the State to envisage the entire sector of education – from kindergarten to 
higher and professional education in a holistic manner. Any policy to 
limit, distort or fragment this vision of education amounts to a violation of 
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the Constitution of India which represents people's aspirations from the 
freedom struggle against imperialism! Society for Un-aided Private 
Schools of Rajasthan vs U.O.I. & Anr. CJI S. H. KAPADIA[3] "we find 
ourselves in the unenviable position of having to disagree with the views 
expressed therein concerning the non-applicability of the Right of 
Children to Free and Compulsory Education Act, 2009 (for short "the 2009 
Act") to the unaided non-minority schools". Education is a process which 
engages many different actors : the one who provides education (the 
teacher, the owner of an educational institution, the parents), the one who 
receives education (the child, the pupil) and the one who is legally 
responsible for the one who receives education (the parents, the legal 
guardians, society and the State). These actors influence the right to 
education. The 2009 Act makes the Right of Children to Free and 
Compulsory Education justiciable. The 2009 Act envisages that each child 
must have access to a neighbourhood school. The 2009 Act has been 
enacted keeping in mind the crucial role of Universal Elementary 
Education for strengthening the social fabric of democracy through 
provision of equal opportunities to all. 

RIGHT TO EDUCATION IN KASHMIR 

Right to Education is not a fundamental right in J&K. As is obvious from 
the celebrated Unikrishnan verdict, a constitutional amendment, which 
made free and compulsory education a fundamental right, saw the light of 
the day in year 2002 in the Indian legislative scene. The 2002 amendment, 
also 86th to the parent Constitution, inserted Article 21-A, in its part III, 
which provides that the State shall provide free and compulsory education 
to all children from the age of six to fourteen years in such manner as the 
State may, by law, determine, and made the new Article 45 to take care of 
their early childhood care and education.  

Now the question here is whether the right to free and compulsory 
education is a fundamental right in the state of Jammu and Kashmir (J and 
K). In order to reach a conclusion, it is important to know that since the 
relationship of the state with the Indian Union is governed by Article 370 
of the Constitution of India, the provisions of the Constitution of India 
with regard to the fundamental rights have been applied to the state 
through the Constitution (Application to Jammu and Kashmir) Order, 
1954 promulgated by the President. Thus considered, any new 
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amendment to the fundamental rights i.e., Part III of the Constitution of 
India can be made applicable to the State only by an enabling the order 
promulgated by the President of India as per the 1954 constitutional order. 
However, so far, the President promulgated no such order extending the 
benefits of the eighty-sixth amendment to the State. As it appears, the state 
government didn’t take any steps for such extension, thus leaving the 
already crumbled education system of the state in chaos. 

ISSUES RELATED TO EDUCATION IN KASHMIR 

DISRUPTIONS 

The closures and violence seen in schools has led to student uprisings and 
protests, as Kashmiri students see their education put at risk and being 
militarised. In April 2017, hundreds of students from Sri Pratap College 
led a protest against Indian forces. Soldiers then used tear gas and pellets 
on the students. At least 50 college students were wounded, with many 
suffering pellet injuries to their eyes. 

A study by Chinar International in 2016 found a deep sense of pessimism 
regarding education in terms of quality and outcome. The continued 
violence across the region has caused many schools to go neglected. This 
has left some school buildings in Kashmir left without proper sanitation 
facilities, water and boundary walls. 

This situation has continued to worsen. Alongside the increased levels in 
shelling: access to a boundary wall fell by 7% for middle schools in the 
state between 2013 and 2016; the availability of toilets for students of 
secondary and higher education also worsened; and the numbers of pupils 
per classroom also increased heavily in the same time frame, as students 
moved to schools where they were less exposed to impacts from explosive 
violence. 

QUALITY OF LEARNING 

In Jammu and Kashmir, schooling for the year 2016 was only conducted 
for a total of four months. Many classes had learnt less than 50% of the 
curriculum for the year. Much of this damage to tuition was considered 
‘irreparable’. 

Recognising the loss of education due to these school closures and the 
consequential disruption to education, the Indian government ultimately 
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felt it necessary to relax term two examinations from classes 1st to 8th. 
This loss of learning can impact students’ future prospects in regard to 
jobs and income. The extent of the damage could be detrimental to the 
future of a whole generation. However, it is not just the closures alone that 
impact students. 

COPING WITH MENTAL AND PHYSICAL HEALTH 

In Kashmir, many schools are not equipped to provide for someone with a 
physical disability, and therefore children left with injuries from explosive 
violence may be denied schooling. A 2014 report on the “Inclusiveness of 
educational facilities for children with disabilities in AJK (Azad Jammu 
Kashmir)”, found that only 9% of sampled schools in AJK had ramps at 
entrances for children, only 16% were accessible from the road, and only 
3.5% had ramps inside the school. Additionally, 81% of classrooms did not 
have appropriate desks for children with disabilities. Facilitative and 
supportive sitting arrangements were only available in 32% of the 
classrooms. 

In many areas, the constant violence or threat of violence has also led to 
the problems with mental health, as well as stunted intellectual 
development and physical growth. This is worsened by a lack of safe 
spaces for children. A 2014 study compared the mental health of children 
in Srinagar, Kashmir, to those in Kolkata. The students in Kashmir were 
found to be more than twice as likely to suffer from poor mental and 
emotional health than those in Kolkata. This was attributed to the conflict 
in the region and the instability caused.[4] Given that the violence has 
worsened since 2014 and that the students examined were from middle-
class backgrounds, it is likely that a similar study conducted today 
amongst a wider variety of students would show even worse results. 

MILITARISATION 

On both sides of the disputed border, areas surrounding schools and other 
populated areas have become increasingly militarised, with military 
camps often found close to school buildings and campuses. The 
militarisation of these areas can lead to a negative psychological impact on 
children which can cause higher dropout rates and has certainly been the 
case in Indian occupied Kashmir valley where many children feel scared 
of the school’s proximity to military camps. 
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A research study conducted by the Working Group on Peace, Conflict and 
Education at Colombia University in 2013, found that 79% of the military 
camps were at a distance of less than 1km of the schools examined. Some 
of these schools even shared common borders with the camps. The 
children in these schools were reported to feel threatened and scared 
whilst in the presence of the military personnel and due to the closeness of 
the camps that were likely to be targets of explosive weapons. The 
children know that this proximity puts them at greater risk of shelling. 

IMPACT ON GIRLS 

The explosive violence in the region has also had additional impacts on 
girls, which has had a negative effect on the efforts of both countries to 
improve access to education for females. In 2004, India began an initiative 
called Kasturba Gandhi Balika Vidyalaya (KGBV); it aimed to establish 
residential schools for girls in all districts that have a low female literacy 
rate. The central government also decided to grant financial incentives and 
scholarships for the girls born to families living below the poverty line. 
Across the valley in Pakistan’s AJK, the Malala Education Fund was set up 
in 2013 to promote girl’s education with support from the AJK 
Department of Education and UNESCO. The fund would provide 
stationary and lunch to female primary school students whilst also 
constructing boundary walls for vulnerable schools. Despite these recent 
actions by India and Pakistan to encourage education for girls, the unrest 
in Kashmir has further exacerbated the divide in education levels between 
boys and girls. Many parents see an increased risk for their daughters, 
when schools in areas have experienced shelling. In 2013-2014 there were 
296,535 girls enrolled in education within urban areas. This figure fell to 
96,896 girls in 2015-16, amounting to a 67% decrease in girls in education. 

The closeness of military camps also puts girls in increased dangers, with 
the presence of army personnel meaning girls are more at risk of sexual 
violence, abuse and other forms of harassment. This leads to a further rise 
in the dropout rates in these schools for girls as they seek to avoid this. 

DAMAGES TO SCHOOLS 

Shelling along the line of control between Pakistan and India has caused 
major disruptions in education for both countries. Further unrest in 2016 
led to the closure of nearly 300 schools in Indian villages of Jammu, Samba 
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and Kathua districts, which are situated within 2.5 km of the border. The 
order came after there was heavy shelling by Pakistani forces in the area 
leading to the deaths of 14 civilians. On December 16th 2016, a school van 
was hit by shelling, killing the driver and wounding eight children. On the 
July 25th 2017, a school building in Poonch was heavily damaged due to 
shelling by Pakistan. The week before, 25 schools closed due to ceasefire 
violations. Further disruptions in acquiring education have also been 
exacerbated by syllabus curtailment, mass copying, lenient marking and 
lack of teacher accountability – all linked to the prolonged shutdowns 

CONCLUSION 

“Conflict situations invariably take a toll on education: through physical 
destruction/damage to education facilities; loss of teaching staff (e.g. 
because they are victims of conflict, out of fear, breakdown of service 
delivery structures); physical and psychological trauma experienced by 
students; and the general challenges involved in trying to carry on a 
‘normal’ life with ever present threat of violence. Denial of education 
opportunities often means denial of future for young people- thereby 
perpetuating the negative effects of conflict.”- Ifat Idris (Former Capacity 
Development Specialist for the Asian Development Bank) Safety at school 
and accessing a safe education are vital to all children but especially those 
living in areas of conflict. To those in living in these areas, schools should 
provide normalcy, stabilisation and safety, in addition to learning, 
allowing children to better cope with the wider harm that the region 
suffers. 

The state of education in Kashmir, due to the decades of conflict, is in a 
state of dismay. Whilst students and their parents, have taken some 
matters into their own hands, given the impact such violence between the 
two countries over the region has had on education, states and 
international organisations should work together to ensure that solutions 
to such violence are discussed and that to ensure education is not 
impacted. 

A main priority for both governments should be ensuring safe access to 
education, alongside the de-escalation of the conflict and the banning of 
mortar usage. Both India and Pakistan should commit to ensure such 
areas remain safe, and should endorse the Safe Schools Declaration that 
aims to see schools and children protected during times of conflict. As part 
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of these efforts, India and Pakistan should stop using untargeted explosive 
weapons and those with wide-area impacts in areas where civilians are 
likely to be amongst the casualties, such as near schools. This would 
significantly decrease the impact of such violence on schools and 
schooling, allowing children to return to their studies, knowing that the 
schools are a place of safety. 

SUGGESTIONS 

 The state government has to make the right to education a fundamental 
right by making the amendment in the constitution of Jammu and 
Kashmir as was done by Union of India by eighty sixth amendment in 
Indian constitution. 

 The government should take measures regarding the education of 
children’s by ensuring that during any unrest in the state, the education 
departments must work independently. The protests, hartals and curfews 
should not disturb the normal education of the children of the state. 
Politics and education should work separately, this will ensure that the 
students of the state wouldn’t have any negative impact on their studies 
due to unrest. 

 Takeover of schools and other education departments by armed forces 
due to election duties or security purpose interfere the normal education 
system of state. The state has the duty to prevent such type of anarchic 
action of armed forces. 

 Also teachers are being forced to perform election duties and other 
unwanted duties by the government which effects the right of education 
severely. The government should stop these actions in order to better this 
right. 

 There should be permanent settlement of Kashmir dispute with the help 
of constructive dialogue between the concerned parties, so that there will 
be an absolute full stop on disruptions, protest, violence and killings, 
which will lead to complete peace and better enforcement of Right to 
Education. 
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Right to Privacy-An Internationally 
Recognised Human Right and What it 

Means to India? 
Mehras Mir 1 

Abstract 

Privacy may be defined as an individual's right to 
control his or her personal activities or intimate 
personal decisions without outside interference. The 
right to privacy is an inherent right of every human 
being by virtue of his or her existence. It does not 
emanate from any charter or instrument. However 
many international and regional instruments recognise 
the privacy as basic human right. The right to privacy 
became an international human right before it was a 
nationally well-established fundamental right. The 
definition of Right to Privacy has changed over the 
decades. Several Jurists, scholars, philosophers have 
tried to put a precise definition to the term; however 
they have met with little success because of its wide 
import. Broadly, the Right to Privacy can be defined as 
the right to protection from public scrutiny and 
unbridled government intrusion in matters of a 
personal nature. In this paper, I evaluate the right to 
privacy with respect to its origin, its recognition by the 
international community and how it traversed through 
the Indian constitution and attained the status of a 
fundamental right. I further argue that the right to 
privacy is not an absolute right, and can be subjected to 
reasonable restrictions.  

I. INTRODUCTION 

PRIVACY is considered as one of the most cherished right that every human 
being is entitled to. Law endeavours to protect humans from any assault, 
                                                           
1 Student of BA/LLB, 7th Semester, School of Law, University of Kashmir 
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aggression or attack and particularly the physical or moral one. The right of 
privacy is one of the elements of the moral entity of humans. Consequently, 
law is in charge of protecting such privacy. Privacy encompasses within it 
various other aspects, including bodily integrity, personal autonomy, 
informational self-determination, protection from state surveillance, dignity, 
confidentiality, compelled speech and freedom to dissent or move or 
think. Justice U.S. Justice Louis Brandeis called it "the right to be left 
alone"2. Privacy, in its simplest sense, allows each human being to be left 
alone in a core which is inviolable3. Privacy allows us establish boundaries 
in order to limit access to our bodies, places and things, as well as our 
communications and our personal information.  Privacy is an inherent part of 
human personality and inalienable from a human-being. Black’s Law 
Dictionary defines privacy as, “right to be let alone; right of a person to be free 
from unwarranted publicity; and right to live without unwarranted interference by 
the public in matters with which the public is not necessarily concerned.” Privacy 
right is a facet of human right and hence, it is inalienable from the 
personality of a human-being. Privacy is not a new right that needs 
introduction; it is as old as the common law and needs legal recognition.  

The Preamble to the Australian Privacy Charter provides that, "A free and 
democratic society requires respect for the autonomy of individuals, and 
limits on the power of both state and private organizations to intrude on 
that autonomy ... Privacy is a key value which underpins human dignity 
and other key values such as freedom of association and freedom of 
speech... Privacy is a basic human right and the reasonable expectation of 
every person." 4  

Alan Westin, author of the seminal 1967 work "Privacy and Freedom," 
defined privacy as the desire of people to choose freely under what 
circumstances and to what extent they will expose themselves, their attitude 
and their behaviour to others.5 

                                                           
2 Olmstead v. United States, 277 U.S. 438 (1928) 
3 Writ Petition (Civil) No 494 Of 2012, Decided on 24 August, 2017. 
4 "The Australian Privacy Charter", published by the Australian Privacy Charter Group, Law 
School, University of New South Wales, Sydney 1994. 
5 Alan F Westin, Privacy and Freedom, Atheneum, New York, 1967, p. 7. 
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According to Edward Bloustein, privacy is an interest of the human 
personality. It protects the inviolate personality, the individual's 
independence, dignity and integrity.6 

Privacy is so deeply embedded with liberty and dignity of an individual 
that it cannot be denied the status of a fundamental right. The idea of liberty 
in a democratic nation would be vague if privacy is not given the status of a 
fundamental right. According to Justice Krishna Iyer, “Personal liberty makes 
for the worth of human person”. Hence, the notion of dignity and liberty are 
not independent of privacy. 

II. ORIGINS OF PRIVACY 

The law of privacy can be traced as far back as 1361, when the Justices of the 
Peace Act in England provided for the arrest of peeping toms and 
eavesdroppers.7  

The Greek philosopher Aristotle spoke of a division between the public 
sphere of political affairs (which he termed the polis) and the personal 
sphere of human life (termed oikos). This dichotomy may provide an early 
recognition of “a confidential zone on behalf of the citizen”8. Aristotle’s 
distinction between the public and private realms can be regarded as 
providing a basis for restricting governmental authority to activities falling 
within the public realm. On the other hand, activities in the private realm 
are more appropriately reserved for “private reflection, familial relations 
and self-determination”. 9 

 At a certain level, the evolution of the doctrine of privacy has followed the 
public – private distinction. William Blackstone in his Commentaries on the 
Laws of England (1765) spoke about this distinction while dividing wrongs 
into private wrongs and public wrongs.10 

John Stuart Mill in his essay, ‘On Liberty’ (1859) gave expression to the need 
to preserve a zone within which the liberty of the citizen would be free from 

                                                           
6  Privacy as an Aspect of Human Dignity, [1964] 39 New York U. L.R. 962 at 971. 
7  James Michael, Richard Hixson, Privacy in a Public Society: Human Rights in Conflict 3 
(1987); Justices of the Peace Act, 1361 (Eng.), 34 Edw. 3, c. 1. 
8 Michael C. James, “A Comparative Analysis of the Right to Privacy in the United States, Canada 
and Europe”, Connecticut Journal of International Law (Spring 2014), Vol. 29, Issue 2, at page 
261 
9 Ibid, at page 262 
10 Para 30, WRIT PETITION (CIVIL) NO 494 OF 2012, Decided on 24 August, 2017 (by J. DY 
Chandrachud) 
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the authority of the state. According to Mill: “The only part of the conduct 
of any one, for which he is amenable to society, is that which concerns 
others. In the part which merely concerns himself, his independence is, of 
right, absolute. Over himself, over his own body and mind, the individual is 
sovereign.”11 

In an article published on 15 December 1890 in the Harvard Law Review, 
Samuel D Warren and Louis Brandeis adverted to the evolution of the law 
to incorporate within it, the right to life as “a recognition of man’s spiritual 
nature, of his feelings and his intellect”12. As legal rights were broadened, 
the right to life had “come to mean the right to enjoy life – the right to be let 
alone”. The right to be let alone is a part of the right to enjoy life. The right 
to enjoy life is, in its turn, a part of the fundamental right to life of the 
individual.  

Privacy is a concomitant of the right of the individual to exercise control 
over his or her personality. It finds an origin in the notion that there are 
certain rights which are natural to or inherent in a human being. Natural 
rights are inalienable because they are inseparable from the human 
personality. The human element in life is impossible to conceive without the 
existence of natural rights. In 1690, John Locke had in his Second Treatise of 
Government observed that the lives, liberties and estates of individuals are 
as a matter of fundamental natural law, a private preserve. The idea of a 
private preserve was to create barriers from outside interference, thereby 
sowing the seeds of “right to privacy”.13 

In 1765, British Lord Camden, striking down a warrant to enter a house and 
seize papers wrote, "We can safely say there is no law in this country to 
justify the defendants in what they have done; if there was, it would destroy 
all the comforts of society, for papers are often the dearest property any man 
can have."14 

The ‘right to privacy’ was recognised as an international human right 
before it was included in any state constitution.15 In the years after World 

                                                           
11 John Stuart Mill, On Liberty, Batoche Books (1859), at page 13 
12 Warren and Brandeis, “The Right to Privacy”, Harvard Law Review (1890), Vol.4, No. 5, at 
page 193 
13 Para 40, Supra note 10 
14 Entick v. Carrington, 1558-1774 All E.R. Rep. 45. 
15 Drafting Committee on an International Bill of Human Rights, Documented Outline, 11 June 
1947, 
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War II, when the human rights system was devised, state constitutions 
protected only aspects of privacy. Such guarantees concerned, for 
example, the inviolability of the home and of correspondence and the 
classical problem of unreasonable searches of the body.16 No state 
constitution, however, contained a general guarantee of the right to 
privacy. An integral guarantee protecting the more specific aspects in their 
entirety—with an ‘umbrella term’ such as ‘privacy’ or ‘private life’—was 
unknown at the time. This development was highly remarkable and 
unusual. International human rights 

are the ‘hard core’ of the fundamental rights guaranteed by liberal state 
constitutions.17 They are typically promoted from state level to the 
international level when they are well established and when the time is 
ripe—and not the other way around. 

In the case of the right to privacy, the international guarantee went 
beyond the national guarantees from the beginning. Something new was 
created that knew no example in any state constitution. 

III. INTERNATIONAL RECOGNITION OF A HUMAN RIGHT TO 
PRIVACY 

Internationally, the right to privacy enjoys a robust legal framework. The 
modern privacy benchmark at an international level can be found in the 
1948 Universal Declaration of Human Rights,18 which specifically 
protected territorial and communications privacy. Article 12 of the 
Universal Declaration of Human Rights, recognises the right to privacy:  

“Article 12: No one shall be subjected to arbitrary interference with his privacy, 
family, home or correspondence, nor to attacks upon his honour and reputation. 
Everyone has the right to the protection of the law against such interference or 
attacks.”  

Similarly, Article 17 of the International Covenant on Civil and Political 
Rights (ICCPR), 1966,19 protects persons against the “arbitrary 

                                                                                                                                                               
E/CN.4/AC.1/3/Add.1 (‘Drafting Commission Documented Outline’) at 78–94. 
16 United States Constitution Amendment IV (right to be secure against ‘unreasonable searches 
and seizures’ of one’s house, papers, effects and body). 
17 Tomuschat, Human Rights between Idealism and Realism, 2nd edn (Oxford: Oxford University 
Press, 2008) at 9–14. 
18 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III) 
19 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 
1966, United Nations, Treaty Series, vol. 999, p. 171 
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interference” with one’s privacy, family, home, correspondence, honour 
and reputation. Article 8 of the Charter of Fundamental Rights of the 
European Union, 2012,20 mandates protection of personal data and allows 
its collection only for a specified legitimate purpose. Article 11 of the 
American Convention on Human Rights states that‘[n]o one may be the 
object of arbitrary or abusive interference with his private life, his family, his 
home, or his correspondence, or of unlawful attacks on his honour or reputation’, 
and that ‘everyone has the right to the protection of the law against such 
interference or attacks’.  

There are also legal frameworks referring to privacy such as the General 
Data Protection Regulation (GDPR). This regulation aims at protecting all 
EU citizens “from privacy and data breaches in an increasingly data-
driven world” and includes data subject rights as for example breach 
notification, the right to access or the right to be forgotten (GDPR 2017). 

Similarly, the Convention on the Rights of the Child (Article 16),21 as well 
as the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families22 (Article 14), these legal 
documents universally extend the protection of one’s privacy, family, 
communications, correspondence and home; while focusing on the 
protection of neglected persons. 

The multitude of supranational, international, state and regional laws, 
conventions, and norms concerned with the protection of privacy around 
the world indicate that individual privacy is a universally cherished value 
with significant socio-political implications. This right is enshrined in most 
major international human rights treaties and instruments. In principle, 
the right to privacy can easily be classified as an ‘internationally 
recognized human right’. The required threshold of recognition is 
evidently satisfied. Provisions on the right to privacy exist in both 
international and regional human rights instruments. At the international 
level, these include in particular Article 12 of the UDHR, as well as Article 
17 of the ICCPR. At the regional level, both Articles 8 of the ECHR and 
Article 11 of the ACHR protect the right to privacy. In addition, the right 
is also widely recognized at the domestic level. A large number of those 

                                                           
20 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 
2012/C 326/02 
21 United Nations, Treaty Series, vol. 1577, p. 3 
22 A/RES/45/158, UNGA,1990 
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states with written constitutions have privacy safeguards incorporated in 
their fundamental legal texts. This includes the constitutions of states 
affected by the jurisdiction of the ICC.23 This latter point indicates that 
privacy is not only a Western concept.24As a consequence of its broad 
recognition and application, the right to privacy has even been claimed to 
have acquired the status of customary law.25 Even ICC, in its early 
jurisprudence, has confirmed that the right to privacy is an 
‘internationally recognized human right’ under the ICC Statute.26  

The Human Rights Committee in Coeriel & Aurik v the Netherlands 27 has 
defined the notion of privacy in Art 17 as denoting more than simply a 
sphere of seclusion for oneself; it is also “a sphere of a person’s life in which he 
or she can freely express his or her identity, be it by entering into relationships 
with others or alone”. Concomitantly, this decision indicates that the notion 
of “private life” in General Comment 16 should not be interpreted 
narrowly; in other words, to be protected under Art 17, data on a person’s 
private life need not refer only to what the person does in the intimacy of 
his/her home but also to, say, his/her professional activities. 

In Botta v. Italy, the European Court of Human Rights found that 
“private life” includes a person’s physical and psychological integrity: the 
guarantee afforded by Article 8 of the Convention is primarily intended to 
ensure the development, without outside interference, of the personality 
of each individual in his relations with other human beings.28 

However, right to privacy is not an absolute right under international law. 
The European Convention on Human Rights and the Inter-American 
Convention on Human Rights contain express limitation clauses, but there 
is no such clause in Article 17 of the ICCPR. The HRC has interpreted the 

                                                           
23 See Article 27 of the Constitution of Uganda; Article 31 of the Constitution of the Democratic 
Republic of Congo; Article 14 of the Constitution of the Central African Republic; Article 4 of the 
Constitution of Côte d’ Ivoire; Article 29 of the Constitution of the Republic of Sudan; as well as 
Article 31 of the Constitution of Kenya. 
24 Edwards 2001, p. 401. International human rights law challenges to the New International 
Criminal Court: the search and seizure right to privacy. Yale J Int Law 26 
25 Pg. 388, Supra note 24. 
26 Prosecutor v. Lubanga (Decision on the confirmation of charges), ICC (Pre-Trial Chamber), 
decision of 29 January 2007, paras 74 and 75, confirmed by Prosecutor v. Lubanga (Decision on 
the admission of material from the “bar table”), ICC (Trial Chamber), decision of 24 June 2009, 
para 19. 
27(1994) Comm 453/1991, Para 10.2, reported in, inter alia, (1994) 15 HRLJ, 422. 
28 Botta v Italy, App. No. 21439/93, Reports of Judgments and Decisions, Eur. Ct. H.R., ¶ 32 (Feb. 
24, 1998). 
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text of Article 17 as incorporating robust privacy protections that do not 
allow for any restrictions other than those listed—non arbitrary and 
lawful interferences.29 

The right to privacy is not an absolute right: interferences with it do not 
necessarily constitute violations. They must, however, comply with certain 
standards. In order to constitute a permissible limitation of this right 
under the ECHR specifically, interferences must (1) be lawful, (2) pursue a 
legitimate aim, and (3) be necessary.30 

 In accordance with the law 
In the case of Malone v. United Kingdom,31 the ECtHR set out the 
criteria that must be met for an act or activity to be ‘in accordance 
with the law’. An activity must:  have some basis in domestic law 
and be compatible with the rule of law; and the law must be 
adequately accessible and foreseeable, that is, formulated with 
sufficient precision to enable the individual to regulate his or her 
conduct.32 
Case law or longstanding practices can also satisfy this substantive 
understanding of lawfulness.33 Generally, the interference and the 
law that regulates it must be in accordance with ‘the rule of law’.34 

 In pursuit of a legitimate aim 
The ECHR requires that interferences pursue a legitimate aim. 
Article 8(2) recognizes the interests of national security and public 
safety, the prevention of disorder or crime, as well as the protection 
of the rights of others as legitimate aims to limit a person’s right to 
private life.35 

                                                           
29 MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR 
COMMENTARY at 378 (2nd ed., 2005) 
30 A formula that the ECHR uses for several rights, see Articles 9(2), 10(2), 11(2). This formula 
can be traced back to Article 29(2) UDHR, which states that limitations of the rights set forth in 
the Declaration are only permissible if they are ‘determined by law solely for the purpose of 
securing due recognition and respect for the rights and freedoms of others and of meeting the just 
requirements of morality, public order and the general welfare in a democratic society’. 
31 ECtHR, Judgment, Malone v. United Kingdom (App No 8691/79), 2 August 1984, 66 
32 Huvig v France Appl. No. 11105/84 (ECtHR 24 April 1990) 
33 ECtHR, Judgment, Sunday Times v. United Kingdom (App No 13166/87), 26 April 1979, 47; 
ECtHR, Judgment, Malone v. United Kingdom (App No 8691/79), 2 August 1984, 66; ECtHR, 
Judgment, Chappell v. United Kingdom (App No 10461/83), 30 March 1989, 52. 
34 ECtHR, Judgment, Robathin v. Austria (App No 30457/06), 3 July 2012, 40; ECtHR, Judgment, 
Bernh Larsen Holding AS and others v. Norway (App No 24117/08), 14 March 2013, 123 
35 Harris H and others (2009) Law of the European Convention on Human Rights, 2nd edn. Oxford 
University Press, Oxford 2009. 
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 Necessary in a democratic society 
The requirement that interferences be ‘necessary in a democratic 
society’ means that the interference must correspond to a ‘pressing 
social need’, and that it must be ‘proportionate to the legitimate aim 
pursued’.36 This standard implies a test of 
Proportionality, which encompasses questions of the 
appropriateness of the measure, its necessity in the strict sense, as 
well as its reasonableness.37 The state bears the burden of proof for 
establishing necessity and proportionality and must demonstrate 
the ‘pressing social need’ for interfering with the person’s right.38 
The reasons put forth by the state to, for example, execute a search 
and seizure must be ‘relevant and sufficient’.39 Generally, effective 
safeguards against arbitrariness must be in place to meet the 
requirements of necessity and proportionality.40 Even where the 
aim pursued is of high importance and the task for the government 
is very complex, the relevant legislation must still provide 
‘adequate and effective safeguards against abuse’.41 

IV. RIGHT TO PRIVACY IN INDIA 

The Constitution of India does not expressly grant the right to privacy. 
The Supreme Court of India in the recent case of Justice K.S. Puttaswamy 
v. Union of India42 unanimously affirmed that right to privacy is a 
fundamental right, thereby adding another limb to Art. 21 in the post-
Maneka era. The ruling is the outcome of a petition challenging the 

                                                           
36 ECtHR, Judgment, Camenzind v. Switzerland (App No 21353/93), 16 December 1997, 44; 
ECtHR, Judgment, Buck v. Germany (App No 41604/98), 28 April 2005, 44; ECtHR, Judgment, 
Keegan v. United Kingdom (App No 28867/03), 18 July 2006, 30; ECtHR, Judgment, Robathin v. 
Austria (App No 30457/06), 3 July 2012, 43; ECtHR, Judgment, Michaud v. France (App No 
12323/11), 6 December 2012, 120. 
37 Bachmaier Winter L (2013) The role of the proportionality principle in cross-border 
investigations involving fundamental rights. 
38 Harris H and others (2009) Law of the European Convention on Human Rights, 2nd edn. Oxford 
University Press, Oxford 2009. 
39 ECtHR, Judgment, Camenzind v. Switzerland (App No 21353/93), 16 December 1997, 45 
ECtHR, Judgment, Buck v. Germany (App No 41604/98), 28 April 2005, 45; ECtHR, Judgment, 
Keegan v. United Kingdom (App No 28867/03), 18 July 2006, 31; ECtHR, Judgment, Bernh 
Larsen Holding AS and others v. Norway (App No 24117/08), 14 March 2013, 158. 
40 ECtHR, Judgment, Klass and others v. Germany (App No 5029/71), 6 September 1978, 50; 
ECtHR, Judgment, Robathin v. Austria (App No 30457/06), 3 July 2012, 43. 
41 ECtHR, Judgment, Cremieux v. France (App No 11471/85), 25 February 1993, 39; ECtHR, 
Judgment, Funke v. France (App No 10828/84), 25 February 1993, 56; ECtHR, Judgment, 
Miailhe v. France (App No 12661/87), 25 February 1993, 37. 
42 WRIT PETITION (CIVIL) NO 494 OF 2012, Decided on 24 August, 2017 



KULSJ  Vol. 01 
_______________________________________________________________________ 

132 
 

constitutional validity of the Indian biometric identity scheme Aadhaar. 
The judgment's ringing endorsement of the right to privacy as a 
fundamental right marks a watershed moment in the constitutional 
history of India. The one-page order signed by all nine judges declared:  
The right to privacy is protected as an intrinsic part of the right to life 
and personal liberty under Article 21 and as a part of the freedoms 
guaranteed by Part III of the Constitution. 
The question to recognize a right to privacy arose in Kharak Singh v. Sate 
of U.P.43 wherein Justice Subbarao in his minority opinion expressed a 
need to recognize such a right even though it is not expressly granted by 
the Constitution of India. The Court, however, refused to give recognition 
to right to privacy reason being that the Indian Constitution does not give 
express recognition to any such right. The same view was observed by the 
Apex Court in M.P. Sharma v. Satish Chandra44. 

In Govind v. State of M.P45, the Court observed that domiciliary visits by 
the police should be reduced to the clearest cases of danger to the 
community security and not routine follow up at the end of a conviction 
or release from prison or at whim of a police officer.  

In the case of R. Rajgopal v. State of T.N.,46 Justice B.P. Jeevan Reddy 
observed that right to privacy is implicit in right to life and personal 
liberty and it is a "right to be let alone". A citizen has right to safeguard the 
privacy of his own, his family, marriage, procreation, motherhood, child 
bearing and education among other matters.  

In People's Union for Civil Liberties v. Union of India47, the Court held 
that telephone tapping by the government under telegraph act amounts to 
violation of article 21 and once the mentioned facts in a given case attracts 
the facet of privacy, article 21 can be invoked since privacy is a part of 
right to life and personal liberty and this right can be deprived of only by 
the procedure established by law. 

The Supreme Court has elaborated the concept of privacy in the case 
of Ram Jethmalani v. Union of India48, wherein it was held that “Right to 

                                                           
43 AIR 1963 SC 1295  
44 AIR 1954 SC 300 
45 1975 SCC 148 
46 AIR 1995 SC 264 
47 (1997) 1 SCC 301 
48 (2011) 8 SCC 1 
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privacy is an integral part of right to life. This is a cherished constitutional 
value, and it is important than human beings should be allowed domains 
of freedom that are free of public scrutiny unless they act in an unlawful 
manner. 

"Right to be forgotten" is another area that falls under the ambit of right to 
privacy. The development in the technology is the reason behind initiation 
of such right in Indian constitution and we all know that internet is 
accessible by everyone and certain sensitive and vulnerable information 
might be jeopardizing in nature, therefore it is necessary to protect such 
right. The right to be forgotten is the concept that individuals have the 
civil right to request that personal information be removed from the 
Internet. European Commission described Right to be forgotten as “the 
right of individuals to have their data fully removed when it is no longer 
needed for the purposes for which it was collected. When the data appears 
to be inadequate, irrelevant and no longer relevant, or excessive in relation 
to those purposes and in the light of the time that has elapsed, the 
individuals under certain conditions can ask the search engines to remove 
links with personal information about them.49 

Privacy, in its simplest sense, allows each human being to be left alone in a 
core which is inviolable.50 Right to be left alone, one of the other aspects of 
privacy, as propounded in Olmstead v. United States51 is the most 
comprehensive of the rights and most valued by civilized man. 

 Privacy as a Travelling Right 

S. A. BOBDE, J., in his 40-page opinion defined Privacy as a Travelling 
Right.52 Privacy in all its aspects constitutes the springboard for the 
exercise of the freedoms guaranteed by Article 19(1). Freedom of speech 
and expression is always dependent on the capacity to think, read and 
write in private and is often exercised in a state of privacy, the 
requirement of privacy is also important in matters concerning residence 
and settlement. The right to privacy is also inviolable when it comes to 
practice a profession or carry on trade, business. 

                                                           
49 Archi Agarwal: The Right to be forgotten: The struggle between Memory and Forgetting: at p. 
1. (http://www.rslr.in/uploads/3/2/0/5/32050109/3._right_to_be_forgotten.pdf) 
50 Para 2, Dr D Y CHANDRACHUD, J. , WRIT PETITION (CIVIL) NO 494 OF 2012, Decided 
on 24 August, 2017 
51 72 L Ed 944 : 277 US 438 (1928) 
52 Para 31, WRIT PETITION (CIVIL) NO 494 OF 2012, Decided on 24 August, 2017 
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Privacy is essential to the exercise of freedom of conscience and the right 
to profess, practice and propagate religion vide Article 25. The further 
right of every religious denomination to maintain institutions for religious 
and charitable purposes, to manage its own affairs and to own and 
administer property acquired for such purposes vide Article 26 also 
requires privacy, in the sense of non-interference from the state. Article 
28(3) expressly recognizes the right of a student attending an educational 
institution recognized by the state, to be left alone.53  

The right of privacy is also integral to the cultural and educational rights 
under Article 29 whereby a group having a distinct language, script or 
culture shall have the right to conserve the same. It has also always been 
an integral part of the right to own property and has been treated as such 
in civil law as well as in criminal law vide all the offences and torts of 
trespass known to law.54  

Therefore, privacy is the necessary condition precedent to the enjoyment 
of any of the guarantees in Part III. As a result, when it is claimed by rights 
bearers before constitutional courts, a right to privacy may be situated not 
only in Article 21, but also simultaneously in any of the other guarantees 
in Part III. In the current state of things, Articles 19(1), 20(3), 25, 28 and 29 
are all rights helped up and made meaningful by the exercise of privacy.55 

 Limitations on The Right to Privacy 

Privacy of an individual needs to be protected as long as it does not 
adversely affect the public at large. Maintaining social order is the first 
and the foremost objective of law. Fundamental rights cannot be granted, 
setting aside the norms set for maintaining social order. However, with 
the growing information technology and arbitrary use of powers by the 
Government officials, recognition of such a right is essential but then 
obviously privacy cannot be an absolute right. To begin with, the options 
canvassed for limiting the right to privacy include an Article 14 type 
reasonableness enquiry56; limitation as per the express provisions of 

                                                           
53 Para 32, ibid. 
54 Para 33, ibid. 
55 Para 34, ibid. 
56 A challenge under Article 14 can be made if there is an unreasonable classification and/or if the 
impugned measure is arbitrary. The classification is unreasonable if there is no intelligible 
differentia justifying the classification and if the classification has no rational nexus with the 
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Article 19; a just, fair and reasonable basis (that is, substantive due 
process) for limitation per Article 21; and finally, a just, fair and 
reasonable standard per Article 21 plus the amorphous standard of 
‘compelling state interest’. The last of these four options is the highest 
standard of scrutiny that a court can adopt. It is from this menu that a 
standard of review for limiting the right of privacy needs to be chosen.57 

Hence, the right of privacy is an inherent right, and unequivocally a 
fundamental right embedded in part-III of the Constitution of India, but 
subjected to the restrictions specified, relatable to that part.  

V. CONCLUSION 

In this paper, I have analysed the right to privacy through the prism of 
history, international law and the constitution of India. Privacy is a 
multifaceted right, aimed at protecting a person’s private sphere and is 
undoubtedly an internationally recognised human right. Right to privacy 
has existed as natural right, even prior to being recognized as 
constitutional rights and will continue to exist till very existence of life on 
this planet. It has been recognized as constitutional right, human right and 
moral right in various constitutions and precedents. As such, the right is 
now a part of customary law and hence, is entitled to a guaranteed 
protection under the constitutions of all the civilized nations. 

In India, the outcomes of the Puthuswammy judgement seem 
unambiguously positive. The judgement has far reaching implications in 
many areas like female autonomy, mass surveillance, euthanasia, 
commercial surrogacy, beef and alcohol consumption in states and data 
protection. The judgment has analyzed all the important aspects of 
privacy in detail.  

The judgement takes into consideration women’s rights and the execrable 
section 377 to observe that the sexual orientation, female autonomy and 
the gender identity are inextricably linked with the Right to Privacy. 
However right to privacy is not absolute and is subject to regulations. The 
judgment, although being an extensive one fails to render the cases or 
situations related to when and how the national authorities should curtail 
this right. The judgement only articulates that the only exception to be 
                                                                                                                                                               
objective sought to be achieved. Arbitrariness, which was first explained at para 85 of E.P. 
Royappa v. State of Tamil Nadu, AIR 1974 SC 555, is very simply the lack of any reasoning. 
57 Para 43, (J. CHELAMESWAR), supra note 39. 
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carved out while curtailing the right to privacy should be prevention of 
crime or national security. During the said two exceptions, the State 
Actors fail to follow a just and fair procedure, thereby infringing the right 
to privacy of the citizens. The Court should adopt a disciplinary rationale 
towards such authorities.  Also, there is no express mention of the 
protection that should be provided to the correspondence between 
attorney and client, doctor and patient, etc. These privileges should be 
guaranteed a constitutional protection.  

It can be concluded that right to privacy is now an integral component of 
right to life and personal liberty under Article 21, but SC with time may 
have to widen its ambit more and more with the advancements in 
technology and the intricacies of life.  



137 
 

Adoption – Religous Introspect 
Sobia Manzoor Pullo* 

 

Abstract 

Adoption means the process through which the adopted child is 
permanently separated from his biological parents and becomes the 
legitimate child of his adoptive parents with all the rights, privileges and 
responsibilities that are attached to the relationship. Every child has a right 
to love and to be loved; to grow up in an atmosphere of love and affection; 
and of moral and maternal security. This is possible only if, the child is 
brought up in a family. But, if for any reason, it is not possible for them or 
other nearer relatives to look after the child or the child is abandoned and 
it is either not possible to trace the parents or the parents are not willing to 
take care of the child, the next best alternative would be to find adoptive 
parents for the child so that the child can grow up under the loving care 
and attention of the adoptive parents. 

 There are multiple reasons for adoption which include preserving the 
family line, offering children to childless couples, and supporting children 
who have become destitute or orphans. Adoption can be the most beautiful 
solution not only for childless couples or single person, but, also, for 
homeless children. It enables a parent-child relationship to be established 
between persons not biologically related. The love and affection of 
biological parents is an ideal impetus for emotional, physical and 
intellectual growth, there are a large number of children who find 
themselves in orphanages and other such institutions due to various 
circumstances. At this juncture, institutional care may be unavoidable for 
such children at the initial stage, their best interest lie in being able to find 
families, which wilPl adopt them and provide them with the required 
emotional and physical security. This paper would emphasize on how 
people across the globe under the domain of different religions can adopt 
under different laws as well as under personal laws depending on the  

__________________________________________________________ 
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belief and customary practices. The paper would highlight the rights 
attached with the adopted child and similarly the duties attached with the 
adoptive parents. 

CONCEPT OF ADOPTION 

The word ‘adopt’ comes from latin word ‘adoptare’, to take by choice into 
a relationship; especially to take voluntarily a child from other parents as 
one’s own child. Adoption means the process through which the adopted 
child is permanently separated from his biological parents and becomes 
the legitimate child of his adoptive parents with all the rights, privileges 
and responsibilities that are attached to the relationship. Adoption is also 
the creation of parent child relationship between persons, who are not so 
related by birth. In other words it may be said, it is a process by which 
people take a child not born to them and raise as a member of their family. 
The minimum function of law in creating this artificial parent child 
relationship is to put it at par with the natural one. In practical terms, it 
means that the same mutual rights and obligations that normally exist 
between parents and a child born to them would automatically apply to 
the adopted child in relation to the adopted child 

ENGLISH LAW 

The English Law started recognizing adoption during the latter half of the 
nineteenth century. Legal adoption came into existence only during 1926. 
The purpose of this Adoption Act was to prevent the biological parents 
from claiming back their children. A more comprehensive Act was passed 
in 1950. This Act was modified in the year 1956 . English law of adoption is 
very similar to the Hindu Law of Adoption inasmuch as that it lays down 
that the adopted child, for all intents and purposes, becomes like a natural 
child and the child’s ties with his natural family are severed. 

ADOPTION IN INDIA 

The custom and practice of adoption in India dates back to the ancient 
times. Although the act of adoption remains the same, the objective with 
which this act is carried out has differed. It usually ranged from the 
humanitarian motive of caring and bringing up a neglected or destitute 
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child, to a natural desire for a kid as an object of affection, a caretaker in 
old age, and an heir after death.1 

But since adoption comes under the ambit of personal laws, there has not 
been a scope in the Indian scenario to incorporate a uniform law among the 
different communities which consist of this melting pot. Hence, this law is 
governed by various personal laws of different religions. But now after the 
judgement of 2014 given in Shabnam Hashmi’s case efforts have been 
made to bring a civil uniform code for adoption. 

Initially Adoption was not permitted in the personal laws of Muslims, 
Christians, Parsis and Jews in India. Hence they usually opt for 
guardianship of a child through the Guardians and Wards Act, 1890. 

Indian citizens who are Hindus, Jains, Sikhs, or Buddhists are allowed to 
formally adopt a child. The adoption is under the Hindu Adoption and 
Maintenance Act of 1956 that was enacted in India as a part of the Hindu 
Code Bills. It brought about a few reforms that liberalized the institution of 
adoption. 

HINDU LAW 

Hindu law is the only law in India which treats an adopted child as being 
equivalent to a natural born child. The reason for this is mostly because of 
the belief that a son is indispensable for spiritual as well as material 
welfare of the family.  

Under the old Hindu Law, only a male could be adopted and an orphan 
could not be adopted. Then even if a male was to be adopted, restrictions 
were imposed based on Caste and Gotra. A female child could not be 
adopted under the Hindu Law. Under the old Hindu law, only the male 
had a right to adopt and the consent or dissent of his wife to the proposed 
adoption was immaterial. 

But such restrictions have changed in the course of time. Such gender 
biases have been minimized in today’s modern society. Under the modern 
Hindu Law, every Hindu, male or female has the capacity to make an 
adoption provided he or she has attained majority and are of sound mind. 

                                                           
1 Kusum – family law lectures – family law I Lexis Nexis, Butterworths, Wadhwa, Nagpur (2nd 
edition, 2009). 
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Most of these laws, rules and regulations have been enumerated in the 
Hindu Adoption and Maintenance Act of 1956. 

HINDU ADOPTION AND MAINTENANCE ACT, 1956 

The Hindu Adoption and Maintenance Act was passed after Independence 
as part of modernizing and codifying Hindu Law. The Act to some extent 
reflects the principles of equality and social justice by removing several 
(though not all) gender based discriminatory provisions. 

This Act deals with topics such as capacity to adopt, capacity to give in 
adoption, effect of adoption, gender bias and such others. 

Capacity to Adopt: 

 In this Act it is said that any adult Hindu male who is of sound mind can 
adopt a child. If the said man is married, the consent of the wife is 
necessary.2 Likewise, a female adult Hindu of sound mind could adopt a 
child if she is married. 

Capacity to give in Adoption: 

 The section 9 of this Act states that only the father, the mother or the 
guardian can make the decision of giving a child in adoption. The father 
can give the child in adoption only with the consent of the mother, unless 
the mother has ceased to be a Hindu, renounced the world or is of 
unsound mind. The mother may give the child in adoption if the father is 
dead or has completely and finally renounced the world or has ceased to 
be a Hindu or has been declared by a court of competent jurisdiction to be 
of unsound mind.   

Who may be taken in adoption:  

Section 10 : No person shall be capable of being taken in adoption unless 
the following conditions are fulfilled, namely;  

a) He or she is a hindu. 

b) He or she has not already been adopted. 

c) He or she has not been married, unless there is a custom or usage 
applicable to the parties which permits person who are being 
married being taken in adoption. 

                                                           
2 Hindu adoption and maintenance act, 1956. 



Adoption – Religous Introspect 
_______________________________________________________________________________ 

141 
 

d) He or she has not completed the age of fifteen years, unless there is a 
custom or usage applicable to the parties which permits persons 
who have completed the age of fifteen years been taken in adoption.  

Effect of Adoption: 

 When once a child has been adopted, that child severs all ties with his 
natural family. All the right and obligations of natural born children fall on 
him. 

The wife of a Hindu male, who adopts is deemed to be the adoptive 
mother. Where an adoption is made with the consent of more than one 
wife, the senior most in marriage is deemed to be the adoptive mother and 
the rest are given the title of step mothers. All laws relating to the adoptive 
parents and/or step parents can be seen in ss. 12, 13 and 14 of the Hindu 
Maintenance and Adoption Act of 1956. 

In this context, an issue came up. The case of Sawan Ram v. Kalavati3, 
brought out the question as to whether, in the case of adoption by a 
widow, would the adopted child be deemed to be the child of the deceased 
husband as well, so as to be his heir. The Supreme Court held that the 
adoption would not only be by the female, but also to her deceased 
husband. This argument was based on the words found in s. 5(1) of the 
Act. 

Also, it has to be noted that the adoptions once made by the parents cannot 
be cancelled by the parents, nor can the adopted child renounce the 
adoptive family and go back to his/her birth parents. 

GENDER DISCRIMINATION  

Though after the enactment of the Act, it has been noted that the gender 
discrimination has been eliminated but in actual sense it still exists. A 
married female cannot adopt, not even with the husband’s consent, unless 
her husband dies or suffers from any disability or renounces the world or 
so. On the other hand, a husband may adopt without the consent of the 
wife. To clearly show the gender discrimination, two cases have been 
referred.4   

                                                           
3 AIR 1976 Sc 1761. 
4 Adoption in hindu and muslm law, lawteacher.net. last retrieved on 04 jan 2019. 
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Similarly in the case of Malti Roy Choudhury v. Sudhindranath 
Majumdar5 

 the appellant, Malti had been adopted by the deceased mother. After her 
mother’s death, she became the sole heiress and applied for estates and 
properties left behind by her mother. There were a lot of evidences which 
have been presented by the appellant like proof of the ceremony of 
adoption, natural parents handing over the child to the adoptive mother in 
the presence of her husband and the priest; acknowledgement through 
school records; Malti had also performed the funeral ceremony of her 
mother. But however, the Court did not accept the argument and it was 
held that, “under the provisions of the act, the husband alone can adopt, 
but here, it is an admitted position that Malti was adopted by the mother 
Tripti not by the father and thereby, rejected her appeal.”  

GUARDIANS AND WARDS ACT, 1890 

As the name itself suggests, the Hindu Adoption and Maintenance Act 
were mostly the guidelines for the Hindu society. Another law had to be 
made which was sensitive to the personal laws of other religions which did 
not come under the Hindu Adoption and Maintenance Act of 1956. This 
gave rise to the Guardians and Wards Act of 1890. 

The Guardians and Wards Act, 1890 was a law to supersede all other laws 
regarding the same. It became the only non-religious universal law 
regarding the guardianship of a child, applicable to all of India except the 
state of Jammu and Kashmir. This law is particularly outlined for Muslims, 
Christians, Parsis and Jews as their personal laws don’t allow for full 
adoption, but only guardianship. It applies to all children regardless of 
race or creed.  

MUSLIM LAW 

Muslim law is of the view that adoption such as is known to the Hindu 
law, creating a relationship of parentage, is unknown to Muslim law. They 
take into account the concept of acknowledgement. The paternity of the 
child cannot be established by a Muslim if he adopts a child of whom he is 
not the actual father. According to authors like Ameer Ali, Wilson and 
Abdur Rahim Holy Quran prohibits adoption but the impression that 

                                                           
5 AIR 2007 CAL 4 
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adoption is not permissible or adoption is not known to muslim law is 
totally based on improper application of Shariat law6.  

 In matters of adoption Muslim personal law does not automatically apply 
on a person. So, a Muslim never acknowledges another’s child as his own 
and the child is considered to be the direct descendant by legitimate 
means. If any adoption takes place, then an adopted child retains his or her 
own biological family and does not change his or her name to match that of 
the adoptive family. In all sense, unlike the Hindu law, adoptive parents 
are not given the status of the natural parents. Adoption is a little different 
under Islamic law than the usual adoption practices that are followed. The 
Islamic term for what is generally called adoption is kafala. Like everything 
else in Islamic Law, the practice of adoption is highly regulated.  A 
guardian/ward role is played out rather than a parent. This relationship 
has specific rules. These rules are mainly to preserve the integrity of the 
family line.  

THE HOLY QURAN 

The custom of adoption was prevalent in pre IslamicArabia based on a 
sense of comradeship in some instances. The system of adoption seems to 
have received some recognition by the adoption of Zaid, when Mohammad 
the prophet himself took a slave as his son called Zaid, the son of Haritha 
in adoption7. As we know that Islam follows the philosophy of charity, in 
helping poor, needy ones and a destitute one. It does not favour in giving 
the name of the intended parents to the child through adoption. The 
adopted child Zayd was known as Zayd bin Haritha as he was the son of 
Haritha. One day, when his natural father called him back then he refused 
to leave Prophet Muhammad and therefore his natural father disowned 
him. After this, Prophet Muhammad gave his own name to him. After the 
revelation of Holy Quran, giving one’s name to the child who has been 
adopted was not accepted. 

 The relevant verse in the Quran as contained in S.33. A.4-6 reads as under; 
“Allah has not made for any man two hearts in his breast; nor has he made 
                                                           
6 A.K.Bhandari, Adoption amongst Mohammadens – whether permissible in law (page no 110-
114)I.L.J. Journal. 
7 Holy Quran (S.B.A72). Those who believed and emigrated and fought for the faith with their 
property and their persons, in the cause of allah, as well as those who gave them asylum? And aid 
these are all friends and protectors, , one of another. As to those who believed but did not emigrate 
ye owe no duty to protection of them. 
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your wives whom ye divorce by zihar your mothers; nor has he made your 
adopted sons your sons. Such is only your manner of speech by your 
mouths. But Allah tells you the truth and he shows the right way. Call 
them by after their fathers: that is just in the sight of Allah . but if ye know 
not their fathers names, what counts is the intention of your hearts: and 
Allah is oft forgiving, most merciful. The prophet is closer to the believers 
than their own selves, and his wives are their mothers. Blood relations 
among each other have closer personal ties, in the book of Allah, than the 
brotherhood of believers and Muhajirs8. 

From the above passage of the quran, it has been asserted that adoption in 
technical sense is not allowed in Muslim law. It is submitted that a careful 
reading of this passage will show that it nowhere prohibits adoption, but 
the name of the adoptive father should not be provided. Though, the father 
is still free to give away his one third of property. The intention of the 
prophet was that if a man called another’s son his son, it might create 
complication with natural and normal relationship if taken too literally. 
The idea of the prophet was to convey that the real son is a real son and 
adopted son is not a real son. To treat an adopted son, as a real son if one 
has no real son is not a mistake as what counts is the intention of the heart. 
Even, if according to this verse, the adopted sons are to be called by the 
name of their father and if their father’s name is not known to call them as 
mulla or brother, this verse nowhere says that if any adoptions made by a 
man who has no son of his own, it will be against the dictates of Allah.  

The muslim personal law(shariat)application act,1937 and its effect on 
adoption. 

All the Islamic countries have restricted child adoption. There are countries 
like Afghanistan, Bangladesh, Iraq, Israel and Kuwait who neither 
recognize adoption nor permit it. In Pakistan, adoption is formalized only 
when a guardian court issues a decree or a guardianship certificate to an 
indivisual under the guardian and wards act, 18909. 

                                                           
8The Holy Quran by Mushaf Al Madina an Babawiyah edited by the presidency of Islamic 
researches.  
9 NAQIR IQBAL, SC takes up issue of deserted children’s adoption.DAWN,Islamabad,april 
18,2014. 
Available at <www.dawn.com)/news/1100655> 
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 In Mohammad Allahbad Khan v. Mohammad Ismail10 

Mahmood. J remarked that, “there is nothing in the mohammaden law 
similar to adoption as recognized in roman and hindu system. The 
mohammedan law does not recognize adoption as a mode of filation”. In 
1972, the adoption of children bill was introduced in the parliament in 
order to make a uniform law of adoption applicable to all citizens of india 
regardless of their religion. However, the bill was withdrawn by the 
government in 1978 and could not be passed.  

Shabnam hashmi v union of india11 

The objection to the concept of adoption in the Muslim personal law as 
made by Muslim personal law board was that muslim personal law does 
not allow adoption. Though the ‘kafala’ system exists for the purpose of 
welfare of children. As per this system, a muslim cannot  adopt a child but 
he can always become a kafil to the child and he can provide for the 
maintenance and well being of the child which includes a financial support 
to the child even though he is not a biological parent to the child. Despite 
all that the child will still be considered to be child of biological parents 
and being kafil would not amount to adopting a child.  

The Hon’ble Supreme court  held, that juvenile justice act, 2000 as amended 
on 2006 is a secular law and applies on all including the Muslim and the act 
has been enacted for the welfare of children and it enables any person to 
adopt a child. The existence of the Muslim personal law will not prevent a 
Muslim to apply under JJA. Thus, a muslim may choose to be governed by 
Muslim personal law and hence may not adopt a child or he may choose to 
be governed by the JJA and may therein adopt a child.  

Manuel Theodore Dsouzaand Philips Alfred Malvin Vs Y.J.Gonsalvis & 
ors. 

The board objects to such a decleration on the grounds already been noted, 
namely, the muslim personal law does not recognize adoption though it 
does not prohibit a childless couple from  taking care and protecting a 
child with material and emotional support.  

Adoption under Christian and Parsi law. 

                                                           
10 ILR (1888)12 ALL.289. 
11 (2014)4 SCC1. 
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The personal laws of these communities also do not recognize adoption 
and here too an adoption can take place from an orphanage by obtaining 
permission from the court under Guardians and wards act. A Christian has 
no adoption law. 

Since adoption is legal affiliation of a child, it forms the subject matter of 
personal law. Christians have no adoption laws and have to approach 
court under the Guardians and Wards Act, 1890. National Commission on 
Women has stressed on the need for a uniform adoption law. Christians 
can take a child under the said Act only under foster care. Once a child 
under foster care becomes major, he is free to break away all his 
connections. Besides, such a child does not have legal right of inheritance. 
It clearly lays down that father’s right is primary and no other person can 
be appointed unless the father is found unfit. This Act also provides that 
the court must take into consideration the welfare of the child while 
appointing a guardian under the Act.  

SHOULD THERE BE A UNIFORM CIVIL CODE FOR 
ADOPTION OR NOT  

The Indian constitution embodies the positive concept of secularism ie, all 
religions in India have the same status and support from the state 
irrespective of their strength. This also means that there would be no 
interference with the religious beliefs and religious matters by the state. 
But in 2014, the judgement of Shabnam Hashmi  paved the way for making 
a uniform civil code for adoption. It was permitted that any person 
irrespective of religion can adopt a child under the Juvenile justice (Care 
and protection of children)Act, 2000. This case was presented by Shabnam 
Hashmi in 2005. She had only guardianship rights over a girl adopted by 
her as granted by the court because as per the muslim law, adoption is not 
allowed. She claimed that adoption should be allowed on Humanitarian 
grounds and as a fundamental right as well. After the finality of this case, 
the judgement has permitted all the future intended parents to go for 
adoption process (can adopt a child) under the juvenile justice (care and 
protection of children) Act, 2000 irrespective of religion and it was also 
held that this act is of secular nature for the purpose of adoption of 
children under prescribed procedure. But if we see from the religious point 
of view the Supreme court by passing such a judgement has transgressed 
into the domain of personal law of muslimsby going against the dictates of 
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Allah which are clearly given in the Quran with regard to non permisibilty 
of adoption. Any person who is a firm believer of his/her religion would 
not approve of it as it would be against his religous and spiritual tenants 
and that is the reason why there are still a lot of childless muslim couples 
who inspite of having adequate means, hesitate from adopting the child 
especially with regard to giving their name to the adopted child as what is 
commanded by Allah is more dear to them than their own personal 
desires. Also, as mentioned earlier in the paper any child in need can be 
taken into custody by any person under the Islamic system of Kafala and 
one can even gift some portion of his/ her property out of his free will to 
the child as a token of love and security for that child but should refrain 
from allowing the same child to inherit as matter of right from the property 
of the person who takes such child in his/ her custody. 

CONCLUSION 

As this paper states that adoption is the artificial way to create natural 
relation between parents and child. It is totally based on the emotional 
changing of the two parties. Initially, children were given in adoption only 
to the relatives but with the changes and social transformation, the scope of 
adoption was widened and now it is allowed for the unknown persons as 
well. Also, in earlier times the child was given in adoption only by their 
biological parents but now the child can be given in adoption by the state 
authorities as well under the provisons of juvenile justice act, 2000.  

As adoption is a beautiful means by which the court can act positively to 
enhance the lives of children and parents alike the law should take definite 
steps, to cut back on the bureaucratic hassles and increase the speed at 
which adoption applications are processed. Adoptive mothers should be 
given maternity leave to enable them to bond with their children. Also, 
birth certificates must be automatically given after adoption, thus saving 
adoptive parents the hassle of making affidavits signed by social workers. 
Simple steps like these will ensure that more people are encouraged to look 
upon adoption not as an option in case of childlessness, but as an attractive 
choice.  

As per my understanding the concept of adoption is losing its significance 
due to the newer concept of surrogacy . So the state should encourage the 
practice of adoption instead of promoting surrogacy so  that uniform law 
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of adoption can help the needy child to get a home. It is much better to 
provide and develop the life of a child who is already there in this world 
than having a new life as child through surrogacy. 

Also, as far as the muslim community is concerned they should find their 
utmost duty to adopt a child who is a destitute or abandoned child for the 
sake of raising him and also the later can in return fulfil the obligations of a 
child but at the same time they should avoid calling the same by the name 
of their adoptive father and call them by the name of their biological 
fathers only and in case that is unknown, then call him as a brother or a 
mulla considering the word of Quran because nothing in the Quran is 
written but for our good only.  
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Triple Talaq and its Essentials in Islam 
Ishfaq Ahmad Shah* 

 

Triple talaq  a debatable  issue nowadays and also now the Government of 
India has introduced a bill in parliament  which will criminalize the giving 
of triple talaq  that is given instantly talaq three times without observing 
the  rules prescribed by holy Quran for giving talaq and recently 
honorable supreme court of India struck downed this type of practice 
because it is only an innovation in Islam  it has no base in Islam because 
the holy Quran has clearly laid down  the procedure how and when to 
pronounce talaq  but still this type of talaq  is prevalent in our Muslim 
community and now government of India passed bill that is  the Muslim 
women (protection of rights on marriage bill 2018) for criminalizing this 
instant triple talaq  but criminalizing this was not necessary  if Muslims 
could have read the Quran which has laid down procedure for giving 
talaq. 

Surah no 65 

"O Prophet! When you divorce women 

Divorce them at their prescribed periods and count accurately their 
prescribed periods and fear Allah your Lord and turn them not out of 
their houses nor shall they themselves leave except incase they are guilty 
of some open lewdness. Those are limits set by Allah and anyone who 
transgresses the limits of Allah does verily wrong his own soul though 
knowest not if perchance Allah will bring about there after some new 
situation.1 Surah al baqra which reads as 

Divorce is twice. Then either keep her in an acceptable manner or release 
her with good treatment. And it is not lawful for you to take anything of 
what you have given them unless both fear that they will not be able to 
keep within the limits of Allah. But if you fear that they will not keep 
within the limits of Allah then there is no blame upon either of them 
concerning that by which she ransoms herself. These are the limits of 

                                      
*Student, B.A. LLB, 9th Semester, School of Law, University of Kashmir 
1Surah no 65 surah talaq verse 1; The Holy Quran 
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Allah so do not transgress them. And whoever transgresses the limits of 
Allah it is those who are the wrongdoers.2 

It is also mentioned in  Surah no 2Those who intend to divorce their wives 
shall wait four months and  if they change their minds and reconcile then 
God is forgiver, merciful and If they go through with the divorce then God 
is hearer, knower.3 

And the divorced women must wait for three menstrual courses… and 
their husbands are fully entitled to take them back (as their wives) during 
this waiting period, if they desire reconciliation.4 Usmani also quotes from 
Hafiz Ibn Hajar's Fatah al-Bari to the effect that many eminent jurists held 
that if one pronounces three divorces, only one take place. 

It is also mentioned sahi Muslim Reported by Abdullah ibn Abass that in 
the prophets Mohammad saw lifetime and during caliphate of Abu Bakr 
and  also during first two years of Umar ibn khatabs caliphate triple talaq 
was counted as one talaq only but that Umar [ra] then made three times 
binding upon his people so that they learned the consequences of their 
hasty actions.5Also the Abu al-Sahba' said to Ibn 'Abbas (ra) Enlighten us 
with your information whether the three divorces pronounced at one and 
the same time were not treated as one during the lifetime of Allah's 
Messenger (may peace be upon him) and Abu Bakr. He said it was in fact 
so, but when during the caliphate of 'Umar (Allah be pleased with him) 
people began to pronounce divorce frequently he allowed them to do so to 
treat pronouncements of three divorces in a single breath as one.6 Also in 
the musnand ahmad and ibn hambal  Rukaya ibn abu yazid ra said talaq 
to his wife three times in one sitting and then regretted his action  when he 
told prophet saw how he divorced his wife  prophet Mohammad saw 
observed all three counts as only onces and said if u want u can revoke it .7 

Imran Ibn Hussain was asked about a person who divorced his wife by 
Triple Talaq in single session. He said that the person had disobeyed his 
Lord and his wife had become prohibited to him. 

                                      
2 Surah no 2  AYAT 229; The Holy Quran 
3Surah no 2  AYAT 226-227; The Holy Quran 
4Surah baqra ayat  228; The Holy Quran 
5kitabul divorce hadees number 3491; Sahih Muslim 
6kitabul divorce; Sahih Muslim 
7page 28-29; Musnand Ahmad 
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These instructive verses do not require any interpretative exercise and 
they are clear and unambiguous as far as talaq is concerned. 

The Holy Quran has attributed sanctity and permanence to matrimony.                   
However in extremely unavoidable situations talaq is permissible. But an 
attempt for reconciliation and if it succeeds then revocation are the 
Quranic essential steps before talaq attains finality. 

In triple talaq  this door is closed hence triple talaq is against the basic 
tenets of the Holy Quran. But muslims don’t take in to account these 
qur’anic verses and hadess which prohibit this innovated talaq and now 
same situation has been arised before us which was arised during the 
pious rule of hazart umer (ra) people were misusing this talaq so he 
ordered that instant triple talaq will  we treated as three instead of one . 

As in India Muslim are not taking care or not fallowing the rules, 
regulations and procedure which are laid down in holy Quran that is why 
criminalizing this instant triple talaq is necessary so that muslims should 
not practice such things which has no base in Islam and with which they 
violate fundamental rights of women’s by depriving them from their 
fundamental rights granted them under constitution.8and the government 
of India has mandate given by constitution to safeguard the fundamental 
rights of women’s and end  the discrimination made with women on the 
basis of religion9 and to serve this mandate it was necessary to pass a law 
which will deter the Muslim men’s from using women’s as chattels.                                    
There are apprehension that making law upon instant triple talaq is 
interference in religion and against freedom of religion but introduction of 
this bill is not against Islam nor it is interference in freedom of religion 
because what  has been criminalized is no were in holy Quran and 
whatever is not mentioned in Quran and hades can never be treated as 
part of Islam because Quran and hades are two important sources of 
Muslim law and Muslim community has to fallow only what is permitted 
by hades and Quran and this triple talaq which was introduced by Hazart 
Umer (RA)after two years of pious rule only to prevent misuse of it but 
unfortunately what was introduced for benefit of women is now again 
used against them so it is essential and necessary to criminalize this 
instant triple talaq. Because the whole procedure regarding giving the 

                                      
8 Article 14; Constitution of India 
9Article 15; Constitution of India 
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talaq is mentioned in the holy Quran when Muslims men’s are using this 
provision against the females. 

And it is our fundamental duty to denounce any practice derogatory to 
the dignity of women10. 

And it becomes necessary to make a law which will safeguard the rights of 
Muslim women and prohibit this type of talaq by making law upon it.                                                                         

As the same type of reasons were responsible when this was instant triple 
which was treated as one but when people at that time misused this triple 
talaq and as a mark of punishment it was declared that it will have effect 
of three and will be valid but now this is also misused which was 
introduced for the protection of women is now used against them and 
making law upon it which make it penal offence was necessary and need 
of hour because when Muslims don’t give up this innovated practice of 
triple talaq due to fear of Allah. 

They will give up this practice by making this law which will help 
Muslims from committing sin and going against teaching of Quran and 
Sunnah. 

                                      
10Articele51A part iv; Constitution of India 



 
 
 

KASHMIR UNIVERSITY LAW SOCIETY 
JOURNAL 

 
 
 

Place of Publication:     University of Kashmir, Srinagar. 
 
 
Publisher:      School of Law, University of Kashmir. 
 
 
 
 
Address:      School of Law, University of Kashmir, 
       Hazratbal, Srinagar, 190006 
 
 
Ownership:      School of Law, University of Kashmir. 
 
 
 
 

 
 
I, Prof. Muhammad Hussain hereby declare that the particulars given above are true to 
the best of my knowledge. The views and opinions of the authors in the Journal are their 
personal views and opinions. 
 
 
 
 
 
 
 
 

Statement of ownership and other particulars 


	contents
	messages
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

	1-22
	22-42
	43-47
	48-62
	63-67
	68-75
	76-92
	93-110
	111-122
	123-136
	137-148
	KULSJ last page

