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Subject:                                                                Human Rights 

 

Topic: Basic reading regarding the Concept of Human Rights 

Human Rights (HRs) are those essential rights which every human being is entitled to merely as being a 

human. These are such rights which flow directly through the very birth of a person and cease only when he 

dies. Human Rights, being the birth rights, are therefore, inherent in all the individuals irrespective of their 

caste, creed, religion, sex and the nationality. Human rights are also sometimes referred to as Fundamental 

rights, Basic rights and Natural rights. These are such rights which cannot be snatched, abrogated, derogated, 

encroached or suspended from a person merely because of his/her particular philosophy or ideology about 

anything, say for example his political beliefs. However, they can be done away but only after following what is 

called the ‘due process’ of law. Examples of human rights are the right to freedom of religion, the right to a fair 
trial when charged with a crime, the right not to be tortured, and the right to engage in political activity. These 

rights exist in morality and in law at the national and international levels. They are addressed primarily to 

governments, requiring compliance and enforcement. 

Why do we need HR? HR are essential for all the individuals as they are connected with their freedom and 

dignity and are conducive to physical, moral, social and spiritual welfare. They are also necessary as they 

provide suitable conditions for the material and moral uplift of the people. Thus, all those rights which are 

essential for the maintenance of human dignity may be termed as HR. In the historical development of Human 

rights there has been two important conferences viz, International Conference on Human rights, 1968 (also 

known as Tehran Conference) and World Conference on Human rights, 1993 (also known as Vienna 

Conference). The later Conference states “all HR derive from the dignity and worth inherent in the human 
person and that the human person is the central subject of HR and Fundamental freedoms”. 

Are there any Kinds of HR? Strictly speaking, there cannot be different kinds of HR cause of the fact that HR 

are generally indivisible and interdependent. But, for convenience and as per their nature, we generally 

categorize them into 3 kinds as follows: 

i) Civil and Political Rights: These are such rights wherein the state is refrained from interfering with or 

curtailing their enjoyment. They, in a way put negative obligation on the state as not to disturb their free 

enjoyment. They are sometimes referred to first generation of Human right. Examples of such rights are; Right 

to vote, right to participate in government formation, right to freedom, liberty and identity etc. 

ii) Economic, Social and Cultural Rights: These are such rights where the government is supposed to take 

active participation in their free enjoyment. In other words, these rights put a positive obligation on the state to 

take some positive action in order to facilitate their enjoyment. They are sometimes referred to second 

generation of Human right. Examples of such rights are; right to food, clothing, housing, education, health, 

work and social security etc. 

iii) Collective/group rights: These rights are relatively newly recognized rights than above and are enjoyed 

by a group simultaneously. They are sometimes referred to third generation of Human right. Examples, right to 

self-determination, right to clean environment, right to development etc. 

How are HR Regulated and protected: Though debatable, some writers say that the internationalization and 

Humanism of HR in their modern context began with the establishment of United Nation (UN). Through its 

Charter, UN mentions about the HR at various place. For example in its Preamble, it writes “we the people of 
UN determined to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in 

the equal rights of men and women and of the nations large and small….” 
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Similarly there are other provisions in the charter relating to human rights as in its Art1, 13(1) (b), 55, 56, 62(2), 

68 and 76(c). It’s pertinent to mention that Charter did not impose immediate obligation on the member states 

nor did it concretely define as to what HR exactly are. However, from the Charter itself UN got the authority to 

define and codify the HR, which they were later able to achieve in the form of a mother document relating to 

HR called Universal Declaration of Human Rights,1948 (UNDHR). The Declaration is definitely one of the 

major achievements of UN in the field of HR as it laid down “a common standard of achievement for the 
enjoyment and protection of human rights”. The Declaration, among various other things, contains; the 

prohibition against torture, inhuman or degrading treatment or punishment (Art5), No one shall be subjected to 

arbitrary arrest, detention or exile (Art9). 

UNDHR although, recognized the inherent dignity and the equal and inalienable rights of all people and 

nations but still from the legal point of view, the Declaration was only of recommendatory character, meaning, it 

was not strictly binding on the states. This would give rise to the new phase of HR wherein now human rights 

where tried to be made enforceable with the help of two Covenants (formal agreement) commonly known 

by International Covenant on Civil and Political rights (ICCPR),1966 and International Covenant on 

Social, Economic and Cultural rights (ICESCR),1966. In addition, two ‘Optional Protocols’ were adopted to 

ICCPR; one in 1966 itself and second in 1989. Also, one Optional Protocol was adopted to the ICESCR. With 

this UN completed the task of formulating international standard of human rights of the individuals. The above 

two Covenants and the three Optional Protocols along with UNDHR, together, constitute what is 

called “International Bill of Human Rights”. 

Apart, from the above enumerated instruments, there are more than hundred other HR documents in the 

shape of Declarations, Conventions, Covenants, Protocols and Resolutions etc. Prominent among them 

being, Convention on the Prevention and Punishment of Genocide, 1948; Convention against Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984; Convention on the rights of Childern-

1989; The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 1979 and 

the latest the Convention on the Rights of Persons with Disabilities with its Optional Protocol, 2006 etc.  
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Unit –I           

Theoretical and Historical Development of the Concept of Human Rights 

 

Origin and Development: 

Evolution of Human Rights (HR):- 

The history of human rights covers thousands of years and draws upon religious, cultural, philosophical and 

legal developments throughout the recorded history. It seems that the concept of human rights is as old as 

the civilization. The origin of human rights is traced by some scholars back to the times of ancient Greeks. 

The fact that the Human Rights were recognized as Natural Rights of man is illustrated by a Greek play 

͞Antigone͟ written by Sophocles. 

Antigone’s brother while he was rebelling against the King Creon was killed and his burial was prohibited. 

In defiance of the order Antigone buried her brother. She was arrested for violating the order. She pleaded 

that she had acted in accordance with the ͞immutable unwritten laws of heaven, which even king could not 

override͟. 

In Babylonian era, the King Hummarabi issued set of laws to his people called Hummarabi’s codes by which 

he established fair wages, offered protection of property and required charges to be proved at trial. 

In philosophy, development of Natural Rights of man was contributed by the Stoics philosophers who were 

the first to develop the Natural law theory and were led by the Greek philosopher Zeno (333 BC-264 BC) of 

citium, Cyprus. Central to the teachings of Zeno was the law of morality being the same as the Nature. Zeno 

often challenged prohibitions, traditions and customs. Another tenet was the emphasis placed on love for all 

other beings. 

Stoics employed the ethical concept of Natural law to refer to a higher order of law that corresponded to the 

nature and which was to serve as a standard for the laws of civil society and government referred as Jus 

Naturale. 

The central notion of the stoic philosophy was that the principles of the Natural law were universal in their 

nature. Their application was not limited to any class of persons of certain state, further it applied to 

everybody everywhere in the world.  

According to them, the Natural law was the embodiment of those higher principles of justice which could be 

discovered by human reason and as such were superior to the positive law. Further, they asserted that men 

could understand and obey this law of nature because of their common possession of reason and capacity to 

develop and attain virtue. In nutshell, the Stoic philosophers were able to preach the idea of universal 

brotherhood of mankind and laid stress upon the equality and freedom of all.  

The Stoic formulation of natural law was quite appealing to the Roman temperament as they believed that 

man should improve both rationally and morally. Romans applied natural law in the formation of body of 

legal rules for the administration of justice. This way they laid stress upon the incorporation of high ethical 

standards in legal procedure. 
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The Roman Jurist Ulpian stated that according to the law of nature, all men are equal and by the same law all 

are born free. Meaning thereby, all nationals and foreigners are to be treated equally. Natural law was that 

which the nature, not the States, assures to all human beings, Romans as well as the non-Romans. He also 

advocated the philosophy that wars should be fought in a civilized manner. 

Similarly, the Roman philosopher Cicero (The Laws, 52 B.C) stated that the natural law is of universal 

application and is unchanging and everlasting. 

 

 

 

 

During the Middle Ages, the scholastic philosophers (those who attempted union of revelation and reason in 

one philosophy) like Thomas Aquinas (1224-1274) and Abelard (1079-1142) laid stress upon the concept of 

Natural law as the higher principles of law to be derived from reason. 

But they did not go in quest of making the human personality as the main concern of law and social life. For 

example, Thomas Aquinas justified the existence of the practice of slavery  

Thomas Aquinas grounds his theory of natural law in the notion of an eternal law (in God). In asking whether 

theƌe is aŶ ͞eteƌŶal laǁ͟ he ďegiŶs ďy statiŶg a geŶeƌal defiŶitioŶ of all laǁ. Laǁ, foƌ hiŵ, is a diĐtate of 
reason from the ruler for the community he rules. This dictate of reason is first and foremost within the 

reason or intellect of the ruler. It is the idea of what should be done to insure the well-ordered functioning of 

whatever community the ruler has care for.  

It is fuŶdaŵeŶtal teŶet of AƋuiŶas’s politiĐal theoƌy that ƌuleƌs ƌule foƌ the sake of the goǀeƌŶed, i.e. foƌ the 
good and well0-being of those subject to the ruler.  

Now much attention was focused on the development of the principles of the sovereignty of the state rather 

than on the development respects for human qualities. 

This principle later on became one of the greatest obstacles to the international protection of human Rights. 

Similarly, subsequently, the English political theorist, Robert Filmer (1588 – 26 May 1653) in his book, 

Patriarcha (the Natural Power of Kings) held that the KiŶg’s authoƌity ǁas iŶǀested iŶ hiŵ ďy God. That suĐh 
authority was absolute and therefore the basis of political obligation lay in our obligation to obey God 

absolutely. In other words, according to this view then political obligation is subsumed under religious 

obligation.  

The Magna Carta (1215) :- The Great Charter (also known as) of the liberties of England, granted by King John 

of England to the English Barons (privileged elite) on 15 June 1215. 

 Mainly, it was granted in response to the heavy taxation burden. 

 It was basically the concession in the rights of Barons (privileged elite in England). 

 The overreaching theme of Magna Carta was the protection against arbitrary acts done by the King. 

For example, the land and property could no longer be seized after this charter. There could no 

Stoicism is a school of philosophy founded (308 BCE) in Athens by Zeno of Citium (Cyprus). It 

teaches self-control and detachment from distracting emotions, sometimes interpreted as an 

indifference to pleasure or pain. This allows one to be a clear thinker, levelheaded and unbiased. 

In practice, Stoicism is intended to imbue an individual with virtue, wisdom, and integrity of 

character. 
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longer be imprisonment without common council, without a fair trial and the merchants were 

granted the right to travel freely within England and outside. 

 Magna Carta also introduced the concept of jury trial which protects against arbitrary arrest and 

imprisonment. 

 In short, Magna Carta, set forth the principle that the powers of the king were not absolute. 

 Initially, Magna Carta, applied to a privileged elite only. However, gradually the concept was 

broadened to include, all English citizens by English bill of Rights in 1689. 

The English bill of Rights 1689:- 

It formed the platform for the parliamentary superiority over the crown and gave documentary authority for 

the rule of laws in England  

It also declared that the parliamentary elections should be free and binding and it condemned cruel and 

unusual punishments. This Bill stipulated that: 

1. No taxes may be levied without the consent of parliament. 

2. No subject may be imprisoned without cause shown (right of Habeas Corpus). 

3. No soldier may be quartered upon the citizenry. 

4. Martial law may not be used in times of peace. 

Again, a setback was caused during 16th century to the development of the concept of ͞Natural Rights͟ by an 

Italian philosopher Nicolo Machiavelli (the Prince). 

 He was opposed to the concept of Natural law and supported absolute monarchy. 

 His philosophy was not based on any mystical thought such as that of Natural law rather it was ͞here 

& now philosophy.͟ 

 For him human nature was bad and selfish which necessitated the establishment of state to ͞curb͟ & 

͞crush͟ the anti-social elements existing in human mind. 

 

However the concept of ͞Natural Rights͟ was again revitalized by two events: 

1. Reformation movement (14th-16th Centuries) challenging the sole authority commanded by the 

church. 

2. The Age of Enlightenment giving birth to the Social contract Doctrine (16th & 17th Centuries):  

 

Social Contract Theory: This theory was popularized through the writings of eminent philosophers of the era 

like Thomas Hobbs (1558-1679), John Locke (1632-1704) & Jean Jacques Rousseau (1719-1778). They took 

the help of the notion social contract to explain relationship between individual and society. 

They held that superior power was established in pursuance of the social contract under which people 

collectively undertook to obey the command-s of such superior power so long it governed them in their 

common interest and kept itself within the terms of contract. 

Thomas Hobbes (1588-1679) (wrote a very famous book, Leviathan, 1651). 
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Hobbes tried to seek a compromise between the Pro-king (Monarchist) and Pro-parliament 

(parliamentarians) camps in England. He is considered both radical and conservative. On the one side, he 

rejects the divine right of the Kings. However, he also rejects early democratic view taken up by 

parliamentarians that power ought to be shared between the Parliament and the King. 

He argues, that political authority and obligation are based on the individual self-interest of the members of 

the society who are understood to be equal to one another with no single individual invested with any 

essential authority to rule over the rest while at the same time maintaining the conservative position that 

monarch, which he called the Sovereign, must be ceded absolute authority if the society is to survive. For 

him, in the State of Nature, men were in the state of war with one another therefore necessitating the 

presence of the Sovereign.  

John Locke (1689 - 1704): Locke believed that individuals in a state of nature would be bound morally, by the 

Law of Nature, not to harm each other in their lives or possession, but without government to defend them 

against those seeking to injure or enslave them; people would have no security in their rights and would live 

in fear.  

 Locke argued that individuals would agree to form a state that would provide a "neutral judge", acting to 

protect the lives, liberty, and property of those who lived within it. 

 While Hobbes argued for near-absolute authority, Locke argued for inviolate freedom under law (in 

his book Second Treatise of Government). Locke argued that government's legitimacy comes from the 

citizens' delegation to the government of their right of self-defense (of "self-preservation"), along with 

elements of other rights as necessary to achieve the goal of security.  

 The government thus acts as an impartial, objective agent of that self-defense, rather than each man 

acting as his own judge, jury, and executioner—the condition in the state of nature. In this view, 

government derives its "just powers from the consent [i.e., delegation] of the governed,". 

Jean-Jacques Rousseau (1712 -1778): He envisioned the State of Nature in which man was free and 

independent in all respects. From this state of nature emerged a political society whereby they undertook 

with one another to set up government which would be responsible to promote their common interests. 

 The political society so created would by majority will proceed to appoint Governor/s, who would 

govern in accordance with the terms of contract or the instrument of trust or an act of delegation by 

which he/they were empowered. 

 The governor/s was to act on behalf of the people thus protecting their general interest and 

respecting their Natural Rights. 

 The violation of the terms of social contract in part of governor/s would justify not only its 

disobedience but also rebellion against it. 

The social contract theorists (Locke and Rousseau) held that Natural Rights are based upon the contract 

concluded by the people with the state. 

 They explained that when men entered into contract to form political society, they renounced some 

of their Natural Rights which had previously been enjoyed by them in their free state of nature but 

certain basic Rights such as the right to life, freedom & equality were preserved by them. 

 These rights so pƌeseƌǀed ĐoŶstituted theiƌ ͞Natural & inalienable Rights͟ which must be respected 

by the State or Governor/s. Thus in effect one of the purposes of the social contract was to preserve 

https://en.wikipedia.org/wiki/Two_Treatises_of_Government#Second_Treatise
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the Natural inalienable Rights of the men and at the same time to prevent the state from interfering 

with the exercise of those Rights of the people. 

In this way, the concept of inalienable natural and imprescriptible nature of human Rights was established 

and provided the dynamic content is provided to the concept of Natural Rights. 

Consequences of these teachings of Social Contract philosophers: 

American Revolution (1776) 

Declaration of Independence of 13 United States of America in 1776 (also known as the Virginia declaration 

1776) 

American Revolution originated in the colonial revolt of 1763 

Factors:- 

1. The growing importance of the notion of Natural Rights 

2. The teachings of the writers of social Contract Doctrine. 

3. The British Bill of Rights of 1689 

4. Coercive action of George III (1760-1820) & his predecessors. 

 

 The British Govt was of the view that the colonies should also share in the expenses incurred in their 

administration. 

 Regulatory measures like introduction of new taxes. 

Result: - Militant opposition by American people – as they claimed that they did not have their 

representative in the British parliament therefore the British had no right to impose taxes upon them. 

This opposition ultimately culminated in Declaration of independence on July 4 1776 to overthrow the 

imperial tyrannical government. This famous document was drafted by Thomas Jefferson. 

 It mouŶted attaĐk Ŷot oŶly agaiŶst the ͞DiǀiŶe Rights of KiŶg͟ ďut also agaiŶst the government which 

did not reflect the will of the people. 

 In 1787 the constitution of US was drafted. 

 IŶ 1791 they adopted ͞Bill of Rights͟ – actually 10 amendments to the constitution. 

French Revolution (1789-91) 

 It was based upon those principles which were set in motion by the English and American Revolution. 

 It differed mainly in that it was basically the result of economic and social inequalities and injustice of 

the French ancient regime-under the king Louis 16(XVI). 

 The inequalities were evident in the Third Estate (working/lower class) First Estate (clergy) as well as 

the Second Estate (nobility). 

 It had caused the greatest amount of concern among the writers (influenced by Rousseau) - life, 

liberty and pursuit of happiness. That government must preserve these Rights else it has no right to 

exist. 

 It was actually French Estate General (convened by the King himself after 177 years) which produced 

the desired results. 
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 Third estate (joined by 47 nobles) in defiance to Louis XVI (in 17th June 1989) proclaimed itself as 

National Assembly (& took the famous Tennis Court Oath) 

Oath: - ͞Neǀeƌ to sepaƌate …. UŶtil the ĐoŶstitutioŶ of the kingdom shall be established͟. 

 The National Assembly – for its authority were dependent on the consent of common people. 

 By the end of 1791 the Constitution was made and a list of inalienable rights of citizens was prepared 

which was proclaimed as  

͞Declaration of the Rights of ŵaŶ aŶd of the citizeŶ͟ it proclaimed men were born free & equal in 

their Rights.͟ 

(In which philosophical teachings of Rousseau permeated to its full extent) 

 It proclaimed Men were born free & equal in their rights. 

 The state should preserve Natural Rights which consisted of liberty security and resistance to 

oppression. 

Now Law was to be meant an expression of general will & every individual had a right to participate 

personally or through its representatives in its formation. 

 No person should be accused, arrested imprisoned except in accordance with the procedure 

prescribed by the law. 

According to Gaius Ezejiofer, American and the French revolutions completed one of the most crucial epochs 

in the development of the concept of Human Rights. Before these revelations it was only philosophy. 

Further reading and material: 

Watch the following beautiful video about the story of Human rights: 

https://www.youtube.com/watch?v=oh3BbLk5UIQ&list=PL4mXAXr29MqEqV3Qaj2OD364dxS56C8g9 

 

 

 

 

 

 

 

 

 

 

https://www.youtube.com/watch?v=oh3BbLk5UIQ&list=PL4mXAXr29MqEqV3Qaj2OD364dxS56C8g9
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Unit –II 

The United Nations and Human Rights 

 

Topic: Human Rights under the United Nations Charter 

Refer to the attached scanned documents: from Page 15 to Page 19 

Topic: UN Charter based institutions for implementation of Human Rights: 

Refer to the attached scanned documents titled Human Rights Bodies under the U.N. System: from the Page 

22 to Page 30 

Topic: Universal Declaration of Human Rights (UDHR) 

The Universal Declaration of Human Rights (UDHR) is a milestone document in the history of human rights. 

Drafted by representatives with different legal and cultural backgrounds from all regions of the world, the 

Declaration was proclaimed by the United Nations General Assembly in Paris on 10 December 1948 (General 

Assembly resolution 217 A) as a common standard of achievements for all peoples and all nations. It sets out, 

for the first time, fundamental human rights to be universally protected. 

Motivated by the experiences of the preceding world wars, the Universal Declaration was the first time that 

countries agreed on a comprehensive statement of inalienable human rights. 

The Universal Declaration begins by recognizing that ‘the inherent dignity of all members of the human family 
is the foundation of freedom, justice and peace in the world’. 

It declares that human rights are universal – to be enjoyed by all people, no matter who they are or where they 
live. 

The Universal Declaration includes civil and political rights, like the right to life, liberty, free speech and privacy. 
It also includes economic, social and cultural rights, like the right to social security, health and education. 

The UNDHR is considered as “Magna Carta” of rights in the modern context. It recognizes the inherent dignity 
and the equal and inalienable rights of all people in all nations. The human rights in the form of norms 
mentioned in the Declaration are fundamental in the moral sense and are universal, indivisible, interdependent 
and interrelated. It is the duty of the States regardless of their social, political and economic systems to 
promote and protect human rights contained in this document.  

The precise effect of the Declaration was to urge States to establish a system and procedures for the future 
protection of human rights. The Declaration is also considered as an authoritative statement of the meaning of 
the various provisions of the U.N. Charter. The Declaration completed the transformation of the substantive 
norms of human rights from national to International law. 

The Declaration has enumerated human rights for all the people. They are common to all cultural relations and 
adaptable to a great variety of social systems. In other words, the Declaration, has tried to make human rights 
universal. However, human rights contained in the Declaration are not all universally accepted due to the 
political, economic and social limitations. Moreover, the Declaration is deficient in at least three aspects. 
Firstly, it is not directly binding on States as law but rather a U.N. recommendation to the states. Secondly, 
some of its provisions are as general and vague as are the many provisions of UN Charter regarding the 
meaning of human rights and finally, the Declaration offers no means of implementation other than state 
goodwill. 

The Declaration consists of thirty articles which, although not directly legally binding, have been elaborated in 
subsequent international treaties, economic transfers, regional human rights instruments, national 
constitutions, and other laws. Out of 30 Articles, while 21 Articles enumerated Civil and political rights, 6 
Articles cover economic and social rights.  

http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/043/88/IMG/NR004388.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/043/88/IMG/NR004388.pdf?OpenElement
https://en.wikipedia.org/wiki/Human_rights
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Refer to:  

UN Declaration of Human rights (bare text) provided in the following web-link: 

http://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf 

Also check out the following link of Australian Human Rights Commission about the UNDHR:  

https://www.humanrights.gov.au/publications/what-universal-declaration-human-rights 

 

Sub-topic: Legal Effects of the UN Declaration on Human Rights (UNDHR) 

The Declaration set-forth a set of “common standard of achievement”. Recognized “inherent dignity and equal 

and inalienable rights” of all the nations. Human rights norms (i.e. the normative basis of Human rights) was 

laid down by this Declaration both in moral as well as universal sense.  

The precise effect of the Declaration was to urge States to establish a system and procedures for the future 

protection of human rights. However, it did not place states under an immediate binding obligations to protect 

the Human rights.  

The Declaration was not intended to be legally binding and therefore it did not impose any legal obligations on 

the states to give effect to its provisions. Therefore, from the legal point of view, the Declaration was only a 

recommendation and not strictly binding on the states.  

One of the leading commentators on International law, Sir Hersch Lauterpacht (Judge of the International 

Court of Justice from 1955 to 1960) while writing about the legal force of UNDHR observes that “the 
Declaration is not a legal instrument and would appear outside International law and its provisions cannot form 

the subject-matter of the legal interpretation.” 

However, while not a treaty itself, the Declaration was explicitly adopted for the purpose of defining the 

meaning of the words "fundamental freedoms" and "human rights" appearing in the United Nations Charter, 

which is binding on all member states. Therefore, it has legal value inasmuch as it contains an authoritative 

interpretation of the provisions of the Charter. For this reason, the UNDHR is a fundamental constitutive 

document of the United Nations. In addition, many international lawyers believe that the Declaration forms part 

of “customary international law” and is a powerful tool in applying diplomatic and moral pressure to 

governments that violate any of its articles. 

The 1968 United Nations International Conference on Human Rights advised that the Declaration "constitutes 

an obligation for the members of the international community" to all persons. The Declaration has served as 

the foundation for two binding UN human rights covenants: the International Covenant on Civil and Political 

Rights and the International Covenant on Economic, Social and Cultural Rights. It has been a source of 

inspiration and has been the basis of the United Nations in making advances in “standard setting” as contained 

in a number of declarations and international conventions. The principles of the Declaration are elaborated in 

international treaties such as the International Convention on the Elimination of All Forms of Racial 

Discrimination, the International Convention on the Elimination of Discrimination Against Women, the United 

Nations Convention on the Rights of the Child, the United Nations Convention Against Torture, and many 

more. The Declaration continues to be widely cited by governments, academics, advocates, and constitutional 

courts, and by individuals who appeal to its principles for the protection of their recognized human rights. 

Moreover, it is to be noted that if the resolution is adopted by an overwhelming majority of the General 

Assembly, it can also constitute “general accepted principles of International law”. Therefore, in this regard 

also, the Declaration seems to have attained legally binding character, albeit, in an indirect manner. 

http://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf
https://www.humanrights.gov.au/publications/what-universal-declaration-human-rights
https://en.wikipedia.org/wiki/International_Covenant_on_Civil_and_Political_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Civil_and_Political_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Convention_on_the_Elimination_of_All_Forms_of_Racial_Discrimination
https://en.wikipedia.org/wiki/International_Convention_on_the_Elimination_of_All_Forms_of_Racial_Discrimination
https://en.wikipedia.org/wiki/Convention_on_the_Elimination_of_All_Forms_of_Discrimination_against_Women
https://en.wikipedia.org/wiki/United_Nations_Convention_on_the_Rights_of_the_Child
https://en.wikipedia.org/wiki/United_Nations_Convention_on_the_Rights_of_the_Child
https://en.wikipedia.org/wiki/United_Nations_Convention_Against_Torture
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The legally forcible character of the Declaration is further strengthened by General Assembly Resolution 2625 

(XXV), 24 October, 1970, which opined that “the Charter precepts embodied in the Declaration constitutes 
basic principles of International law.” Also, the Declaration as a whole or its different provisions have been 

frequently quoted in the resolutions of the General Assembly as justification for actions taken by the United 

Nations. 

 

Topic: The path leading to the formulation of the “International Bill of Human Rights” 

The United Nations was founded in the immediate aftermath of World War II. Its sole purpose was to insure 
that the horrors of that conflict would never again be repeated. To achieve its goal, the UN was given a broad 
range of powers and responsibilities that included a mandate to use force (if necessary) and to insure that 
international human rights would be protected. The emphasis on human rights in the planning and creation of 
the UN was groundbreaking. Throughout the eighteenth, nineteenth, and twentieth centuries, a widespread 
disrespect for human rights had led to countless uprisings and revolts. In 1914, one such revolt in the Balkans 
had been able to touch off the First World War. Nonetheless, by the beginning of World War II most nations 
continued to think of human rights as something that did not demand international attention. The gruesome 
excesses of the Holocaust and the European refugee crisis that followed changed all of that. In 1945, countries 
(especially small ones) began to think of human rights as something that needed international protection. If 
not, they feared, a third world war would be entirely possible. 

As a result, Article 55 of the UN Charter pledged member states to "universal respect for, and observance of, 
human rights." Now that the UN's members had agreed to respect human rights, the organization needed a 
definition of what those rights were and a means of insuring their protection. In June 1946, the UN responded 
to this need by creating a sixteen-member Commission on Human Rights (HRC). The new body was given 
two tasks: to draft an International Bill of Human Rights and to develop plans for its implementation. From the 
outset, however, it was clear that accomplishing these two goals would be extraordinarily difficult. 

The HRC met for the first time in January 1947 and promptly elected the United States delegate, Eleanor 
Roosevelt, to serve as its chairman. Eleanor Roosevelt had already become one of the most important figures 
in the UN's human rights program and as chairman she would be able to exert a decisive influence over the 
commission's decisions. It was under her direction that the decision was made to move forward on the 
international bill of human rights with two documents instead of one: first, the commission would outline 
universal human rights in a nonbinding declaration; second, they would propose machinery for enforcing the 
protection of those rights in a legally binding covenant. 

Less than two years after having met for the first time, members of the HRC were proud when the Universal 
Declaration of Human Rights was adopted by the General Assembly in 1948. Nevertheless, completion of the 
declaration was only one half of the commission's work. It still needed to agree on a covenant to propose to 
member states, but negotiations surrounding the covenant proved exceedingly more difficult than those 
surrounding the declaration. A covenant, once ratified, is a legally binding instrument, and as a result 
consensus on any issue was difficult to reach. By 1951, disagreement within the commission regarding the 
covenant was so bad that the General Assembly was forced to intervene with a decision. The General 
Assembly acted on the realization that the HRC had become divided along East-West lines. While the Soviets 
were trying to turn the covenant into a document about economic rights, the United States and its allies were 
trying to turn it into a document about political rights. Neither side had any intention of giving in to the other, 
creating a logjam that led the General Assembly to "split" the covenant into two documents: a Covenant on 
Civil and Political Rights and a Covenant on Economic, Social, and Cultural Rights. 

In 1952, the General Assembly, on the recommendations of the Economic and Social Council (ESC), 
decided that the two Covenants shall be drawn up and directed to the HRC to prepare two drafts, one dealing 
with civil and political rights, the other with economic, social and cultural rights. However, it was stated that 
each Covenant should contain as many of the provisions as possible to stress the unity of the aim in view. 

The HRC completed the preparation of the drafts of the two Covenants by the year 1954 and presented them 
to the ESC. The latter after considering them submitted to the General Assembly (GA). The GA assigned 
consideration of the question to its Third Committee (Social, Humanitarian and Cultural) which worked 
intermittently on the drafts for twelve year. On the recommendation of the Third Committee, the GA on 
December 16, 1966 adopted the two Covenants viz International Covenant on Civil and Political Rights 
(ICCPR) and International Covenant on Economic, Social and Cultural Rights (ICESCR) (came in force on 

https://www2.gwu.edu/~erpapers/teachinger/glossary/un.cfm
https://www2.gwu.edu/~erpapers/teachinger/glossary/world-war-1.cfm
https://www2.gwu.edu/~erpapers/teachinger/glossary/world-war-2.cfm
https://www2.gwu.edu/~erpapers/teachinger/glossary/human-rights-commission.cfm
https://www2.gwu.edu/~erpapers/humanrights/udhr
https://www2.gwu.edu/~erpapers/humanrights/udhr
https://www2.gwu.edu/~erpapers/teachinger/glossary/cov-ecosoccultur-rights.cfm
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March 23, 1976 and January 3, 1976 respectively). Simultaneously, during the same event, it also adopted an 
Optional Protocol to the ICCPR dealing with the Individual Communication (complaint) System (came in force 
on March 23, 1976). Later, the GA on December 16, 1989 adopted the second Optional Protocol to the ICCPR 
aiming at the Abolition of the Death Penalty (came in force on July 11, 1991). The GA, in December 10, 2008 
also adopted the Optional Protocol to the ICESCR dealing with the Individual Communication (complaint) 
System (came in force on May 5, 2013).  

As on May 2014, while the ICCPR had 168 state Parties, the ICESC had 162. The first Optional Protocol to 
ICCPR had 115 state Parties and the Second Optional Protocol had 81. The Optional Protocol to ICESCR had 
13 states Parties on the same date. 

With the adoption of two Covenants and three Optional Protocols, the United Nation completed the task of 
formulating the international standard of human rights of the individuals. These documents together along with 
the Universal Declaration of Human Rights (UNDHR) is regarded to have constituted International Bill of 
Human Rights. Thus, the United Nations fulfilled one of the main objects which it had cherished since 1947.    

Source/s of the content of above topic:  

"International Covenant on Civil and Political Rights."Office of the United Nations High Commissioner for 

Human Rights.” Internet on-line. Available on http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. 

Teaching Eleanor Roosevelt Glossary, Available on: 
https://www2.gwu.edu/~erpapers/teachinger/glossary/cov-civilpol-rights.cfm 

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 49-50 

 

Topic: International Covenant on Civil and Political Rights (ICCPR) 

The Covenant on Civil and Political Rights (ICCPR) is a legally binding treaty and the State Parties are legally 

bound to give effect to its provisions. The Covenant lays down under Article 2 Para 2 that each State Party 

undertakes to adopt such legislative measures within their domestic jurisdiction as may be necessary to give 

effect to the rights listed in the Covenant. Article 2 Para 3(a) provides that State Parties shall provide an 

effective remedy if the violation has been committed by persons acting in an official capacity.  

Covenant on Civil and Political Rights (ICCPR) consists of 53 Articles and is divided into six parts. While in 

Part I, II and III various rights and freedoms are enumerated, the other three parts are devoted with the 

implementation procedures for effective realization of these rights along with the final clause. 

Part I contains just one provision in the shape of Article 1, which refers to the right of peoples to self-

determination. It states that “all peoples have the right freely to determine their political status and freely 

pursue their economic, social and cultural development” and “may, for their own ends, freely dispose of their 

natural wealth and resources without prejudice to any obligations arising out of international economic co-

operation, based upon the principle of mutual benefit, and international law.” Article further states that “in no 

case may a people be deprived of its own means of subsistence” and that “the States Parties shall promote the 

realization of the right of self-determination, and shall respect that right….” The Covenant on economic, social 
and cultural rights (ICESCR) reproduces this provision in toto under its Article 1. 

Part II contains Articles 2-5, mainly provides for the rights and obligations of the State Parties under ICCPR. It 

provides for the obligation of the “States to take necessary steps to incorporate the provisions of the Covenant 

in the domestic laws and to adopt such legislative or other measures as necessary to give effect to the rights 

recognized in the Covenant”. It also provides for the ‘equality between men and women with regards to the 

enjoyment of the rights contained in the Covenant.’ Furthermore, State parties have been given ‘right to 

derogate from the Covenant in the time of emergency whereupon they can suspend all the rights except the 

rights arising from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18.’    

Part III contains Articles 6-27. It is the main body of the Covenant and contains mainly the substantive rights. 

The rights include, the right to life (article 6), freedom from inhuman and degrading treatment (article 7), 

https://www2.gwu.edu/~erpapers/teachinger/glossary/cov-civilpol-rights.cfm
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freedom from slavery, servitude and forced labour (article 8), right to liberty and security (article 9), right of the 

detenu to be treated with humanity (article 10), right to fair trail (article 14), non-retroactive application of 

criminal law (article 15), equality before law (article 26) etc.    

Part IV contains Articles 28-45 talks about the established a Human Rights Committee (HRC) and the 

implementation procedures of the various provisions provided in the ICCPR. It further deals with the reporting 

and monitoring of the Covenant. 

Part V contains Articles 46-47. These provisions clarify that the Covenant shall not be interpreted as interfering 

with the operation of the United Nations or the “inherent right of all peoples to enjoy and utilize fully and freely 
their natural wealth and resources.” 

Part VI contains Articles 48-53 which governs ratification, entry into force and amendment of this Covenant.   

 

Topic: International Covenant on Economic, Social and Cultural Rights (ICESCR) 

ICESCR is a multilateral treaty adopted by the United Nations General Assembly on 16 December 1966, and 

in force from 3 January 1976. The Covenant puts an obligation on the States to provide for the necessary 

economic, social and cultural rights (as enumerated in this treaty) to their citizens as they derive from the 

inherent dignity of the human person and also because they are essential for the development of one’s 
personality. The importance of the Covenant lies in the fact that they recognized the inherent dignity and of the 

equal and inalienable rights of all members of the human family which is the foundation of freedom, justice and 

peace in the world. 

The ICESCR follows the structure of the UDHR and ICCPR, with a preamble and thirty-one articles, divided 

into five parts. Part I contains only Article in the shape of Article 1, similar to the ICCPR, deals with the right of 

the peoples to self-determination.   

Part II contains Articles 2-5, Article 2 provides that “each State Party to the present Covenant undertakes to 

take steps, individually and through international assistance and co-operation, especially economic and 

technical, to the maximum of its available resources, with a view to achieving progressively the full realization 

of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of 

legislative measures.” It also requires the rights be recognized "without discrimination of any kind as to race, 

color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status". 

The rights can only be limited by law, in a manner compatible with the nature of the rights, and only for the 

purpose of "promoting the general welfare in a democratic society". It is to be noted that ICESR unlike ICCPR, 

does not permit a State to derogate from their obligation even in public emergency which threaten the life of 

the nation.  

Part III contains Articles from 6-15, lists the rights themselves. These include rights to work, under just and 

favorable conditions, with the right to form and join trade unions (Articles 6, 7, and 8); social security, including 

social insurance (Article 9); family life, including paid parental leave and the protection of children (Article 10);   

an adequate standard of living, including adequate food, clothing and housing, and the continuous 

improvement of living conditions (Article 11);    health, specifically "the highest attainable standard of physical 

and mental health" (Article 12); education, including free universal primary education, generally available 

secondary education and equally accessible higher education. This should be directed to the full development 

of the human personality and the sense of its dignity and enable all persons to participate effectively in society 

(Articles 13 and 14); participation in cultural life (Article 15). 

Part IV contains Articles 16 – 25, governs reporting and monitoring of the Covenant and the steps taken by the 

parties to implement it. It also allows the monitoring body – the Committee on Economic, Social and Cultural 

Rights, to make general recommendations to the UN General Assembly on appropriate measures to realize 

the rights enumerated in this Covenant. 
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Part V contains Articles 26 – 31, governs ratification, entry into force, and amendment of the Covenant. 

The ICESCR establishes the principle of "progressive realization", which means the States Party are not under 

an obligation to abide by the provisions of the Covenant immediately, i.e. from the date of ratification of the 

Covenant. Thus, the Covenant has set the standard which the State Parties are required to achieve in future. 

Its provisions shall be implemented progressively by the States depending on the resources available to them. 

Thus, the Covenant is essentially a ‘promotional convention’ stipulating objectives more than standards and 

requiring implementation over time rather than all at once. 

Source/s of the content of above topic:  

International Covenant on Economic, Social and Cultural Rights, "Office of the United Nations High 

Commissioner for Human Rights.” Internet on-line. Available on: 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx 

"International Covenant on Civil and Political Rights. “Office of the United Nations High Commissioner for 

Human Rights.” Internet on-line. Available on: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. 

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 52-53. 

 

Topic: Implementation of ICCPR & ICESCR Convents 

Refer to the attached scanned documents titled Implementation of the Convents: from the Page 57 to Page 80. 

 

Topic: Protection Agencies and the Mechanism 

What are NGO’s? 

The term non-governmental or non-profit is normally used to cover the range of organizations which go to 

make up Civil Society. Such organizations are characterized, in general, by having as the purpose of their 

existence something other than financial profit. However, this leaves a huge multitude of reasons for existence 

and a wide variety of enterprises and activities. 

The Non-governmental Organizations (NGOs) are usually non-profit private organizations consisting of private 

groups of religious, scientific, cultural, philanthropic, technical and economic organizations. They are neither 

inter-governmental agreements nor involve the direct government participation. NGOs range from small 

pressure groups on, for example, specific environmental concerns or specific human rights violations, through 

educational charities, women's refuges, cultural associations, religious organizations, legal foundations, 

humanitarian assistance programmes – and the list could continue – all the way to the huge international 

organizations with hundreds or even thousands of branches or members in different parts of the world. 

The Economic and Social Council (ECOSOC) of the UN [resolution 228(x)] defines the NGOs as “any 
international organization which is not established by the inter-governmental agreements.” The recognition of 

the NGOs stems from the U.N. Charter itself which under Article 71 provides that “the Economic and Social 

Council may make suitable arrangements for consultation with nongovernmental organizations which are 

concerned with matters within its competence. Such arrangements may be made with international 

organizations and, where appropriate, with national organizations after consultation with the Member of the 

United Nations concerned.” Similarly, the recognition is also strengthened on account of UN Declaration on 

Human Rights Defenders, 1998 which in its Article 1 states that “everyone has the right, individually and in 

association with others, to promote and to strive for the protection and realization of human rights and 

fundamental freedoms at the national and international levels."  

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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NGOs pursue a number of activities like alleviating the sufferings of poor, promote their interests, protect the 

environment, provide the basic social services, undertake community development, impart education and 

promote human rights etc. They could vary in their manner of working. While some may act as lobbyists others 

conduct primarily programmes and field activities.         

The NGOs could be of various types viz, international, regional, national or even local. NGOs can take any 

formation as: International INGOS (International NGOs), Business oriented international NGOs (BINGOs), 

Religious international NGOs (RINGOs), Environmental NGOs (ENGOs) etc.  

The supervision of NGOs at international level is done by the Standing Committee on Non-Governmental 

Organizations (CNGO). CNGO works under ESC of the UN, was established by the Council resolution 3(ii), 

1946. It consists of 9 members for four year term. The main task of the CNGO are: i) the consideration of 

applications of the consultative status and requests for re-classification submitted by NGOs; ii) consideration of 

reports submitted by NGOs; iii) monitoring of consultative relationship; and iv) consideration of any other 

issues which the ECOSOC may request the Committee.  

To be eligible for consultative status, an NGO must have in existence for at least two years, must have an 

established headquarter, a democratically adopted constitution, authority to speak for its members, a 

representative structure, appropriate mechanism of accountability and democratic and transparent decision-

making processes. The basic resources of organization must be delivered in main part from contributions of 

the national affiliates or other components or from individual members.      

There are three categories of consultative status. They are: General consultative status, Special consultative 

status and Roaster status. General Consultative Status is granted to those large international NGOs whose 

area of work covers most of the issues on the agenda of ECOSOC and its subsidiary bodies. These tend to be 

fairly large, established international NGOs with a broad geographical reach. Special consultative status is 

granted to those NGOs which have a special competence in, and are concerned specifically with, only a few of 

the fields of activity covered by ECOSOC. Such NGOs tend to be smaller than those belonging to the category 

of General consultative status. NGOs who apply for consultative status but do not fit in any of the above two 

categories are usually included in the Roaster. They tend to have a rather narrow or technical focus. NGOs 

that formal status with other UN bodies or specialized agencies such FAO, ILO, UNCTAD, UNESCO and 

others can be included in this category.  

NGOs as consultative status have contributed immensely to the UN in different ways. They have influenced 

the General Assembly and other UN organs to pass resolutions on disarmament, on development, on human 

rights and on other subjects related to the underlying sources of the conflict. They have helped to develop new 

U.N. institutions and treaties. They have been instigators of putting new issues on UN agenda such as 

environment, women’s rights and child soldiers. They have delivered humanitarian assistance and aided 

refugees and have worked on development of societies that have experienced violent conflict.            

The NGOs may designate authorized representatives to sit as observers at public meetings of ECOSOC and 

its bodies and they may submit written statements relevant to work of the Council and its bodies for circulation 

as UN documents. NGOs with Consultative status may be accredited to participate in the session of the 

Human Rights Council (HRC) as observers.  

Sub-Topic: Role of Human rights NGOs in Promoting and Protecting Human rights 

Human rights NGOs are private associations and they demand significant resources for the promotion and 

protection of Human rights. They are independent of both government and all political groups which seek direct 

political power. Funding of these NGOs requires major fund raising efforts. Usually, the main source of their 

funding include membership dues, the sale of goods and services, grant from international institutions, national 

governments and private donations.  

Globally, the champions of human rights have most often been citizens, not government officials. In particular, 

non-governmental organizations have played a primary role in focusing the international community on human 
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rights issues. NGOs monitor the actions of governments and pressure them to act according to human rights 

principles. 

A number of NGOs have come into existence for the promotion and protection of human rights. Activities and 

membership of most of them are confined to one country. However, some human rights groups have been 

organized internationally and they have international membership. Examples of such organization include: 

Amnesty International (AI), Human Rights Watch (HRW), Human Rights without Frontiers (HRWF), Human 

Rights Action Center, and International Commission for Jurists etc.  

The International human rights NGOs not only have special consultative status with the United Nations, they 

also have direct access to the Human Rights Council (HRC), International Labour Organization (ILO), United 

Nations Educational, Scientific and Cultural Organization (UNESCO) etc. as well. 

NGOs contribute substantially in different ways in the promotion and protection of human rights especially in 

developing and underdeveloped countries. Their performance depends upon their objective, resources, 

geographical regions where they operate and the nature and number of the membership.  

 Some of the functions which they perform relating to human rights are as follows: 

1) Mobilization of Public Opinion relating to the knowledge of Human rights. 

2) Collection of accurate Information by preparing reports. 

3) Offering direct assistance to those whose rights have been violated. 

4) Promoting knowledge of, and respect for, human rights among the population. 

5) Lobbying for changes to national, regional or international law. 

6) Fighting individual violations of human rights either directly or by supporting particular ‘test cases' 
through relevant courts. 

7) Dialogue with Governments and International Bodies. 

8) Communication to the Commission on Human Rights. 

9) Provide Human rights education in Schools, Colleges and Universities.  

Source and Further Reading material:  

 

I) George E. Edwards, Assessing the effectiveness of Human rights Non-governmental Organizations (NGOs) 

from the birth of the United Nations to the 21st century: Ten attributes of highly successful human rights NGOs   

Available at: https://goo.gl/Jb2FaW 

II) David Weissbrodt, The Role of International Nongovernmental Organizations in the Implementation of 

Human Rights. Available at: https://goo.gl/yp0nZD 

III) Theo van Boven, The Role Of Non-Governmental Organizations In International Human Rights Standard-

Setting: A Prerequisite of Democracy. Available at: https://goo.gl/xViljx 

IV) Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 220-225. 

 

Sub-Topic: Amnesty International 

Amnesty international or AI was founded in London (1961) by a British lawyer Peter Benenson, aims at 

providing justice and rights to those whose rights have been violated. It aims at protecting the dignity of every 

individual belonging to any society, ethnicity, religion or country. Amnesty International is a worldwide, non-

governmental organization, which campaigns for internationally recognized human rights, as set forth in the 

Universal Declaration of Human Rights and other international human rights standards (Amnesty International 

2005). In particular, AI campaigns to free all prisoners of conscience, ensure fair and prompt trials of political 

prisoners, abolish the death penalty, torture and other cruel treatment of prisons, end political killings and 

https://goo.gl/Jb2FaW
https://goo.gl/yp0nZD
https://goo.gl/xViljx
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forced disappearances, oppose all kinds of human rights abuses and increase awareness of human rights 

abuses all over the world (Wikipedia 2005). In the pursuit of its goals, AI sends research teams to investigate 

claims of human rights abuses, publicizes its findings and mobilizes its members to lobby against the abuses 

by writing to the government officials concerned, protests, demonstrates, organizes fund-raisers, educates the 

public about the offense and, often, all of these. Working primarily on the local level, AI notifies each of its 

more than 7,000 local groups and more than 1 million members, including 300,000 in the US alone, in 150 

countries. These members write protest letters to the concerned government officials.  

AI members come from all shades of cultural, political and religious beliefs but are united by a common goal of 

working for the promotion of human rights in the world (Amnesty International 2005). It is a democratic, self-

governing movement, whose major policy decisions are made by an International Council, composed of 

representatives from all national sections. Funds come primarily from these national sections and local 

volunteers, not from governments. Since its founding, AI has defended more than 44,600 prisoners in 

hundreds of countries and for which it was awarded the Nobel Peace Prize in 1977 (Wikipedia 2005). 
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Unit –III 

Regional Conventions on Human Rights 

 

Topic: European Convention on Human Rights (ECHR) 

The European Convention on Human Rights (ECHR) is an international treaty to protect human rights and 

fundamental freedoms in Europe. The Convention was drafted in 1950 by Council of Europe (CoE). The 

Convention was opened for signature on 4 November 1950 in Rome. The Convention is drafted in broad 

terms, in a similar (albeit more modern) manner to the English Bill of Rights, the U.S. Bill of Rights, the French 

Declaration of the Rights of Man. It has been ratified by all the 47 members of the CoE and entered into force 

on 3 September 1953. All CoE member states are party to this Convention. The Convention is formally known 

as the Convention for the Protection of Human Rights and Fundamental Freedoms, 

The ECHR was created to ensure that all who joined it became accountable for the treatment of their own 

people, as they were member states. The ECHR has played an important role in the development and 

awareness of Human Rights in Europe and its unification. ECHR can be seen a direct response to two factors. 

First, the response to the human rights violations perpetuated during World War II. Second, to combat the 

growing communism in the Central and Eastern Europe. The Convention, drawing on the inspiration of the 

Universal Declaration of Human Rights (UNDHR).  

The Statue of CoE established by the Congress of Europe consisting of members who were likeminded and 

have a common heritage of political, traditions, ideals, freedom and the rule of law, stressed that the 

maintenance and promotion oof human rights were one of the means of achieving objective of European unity. 

The Convention was designed to incorporate a traditional civil liberties approach to securing "effective political 

democracy", from the strongest traditions in the United Kingdom, France and other member states of the CoE. 

The British MP and lawyer Sir David Maxwell-Fyfe is considered as the guide behind the drafting of this 

Convention. As a prosecutor at the Nuremberg Trials, he had seen first-hand how international justice could be 

effectively applied. He was accompanied by the French former minister and Resistance fighter Pierre-Henri 

Teitgen to submit a report to the CoE’s Consultative Assembly proposing a list of rights to be protected.  

The ECHR consists of three parts. The main rights and freedoms are contained in Section I, which consists of 

Articles 2 to 18, which provided rights and freedoms. Section II contains from Articles 19 to 51, sets up the 

Court and its rules of operation. Section III contains various concluding provisions. The Convention has 

adopted has adopted 16 protocols which have either amended certain provisions of the Convention or added 

the rights enshrined in the Convention. Protocols which add rights to the Convention shall be binding only on 

those States that have signed and ratified them. The Convention contains mainly the provisions which are of 

Civil and political nature.  

A High contracting party in order to provide the above rights are required that its national law does not violate 

the rights protected in the Convention in view of the fact that a breach of the Convention entails international 

responsibility. For this reason many states have formally incorporated the Convention into their Constitution or 

in their national law. However, there may be derogation from the obligation to provide the above rights in the 

times of war or other public emergency threatening the life of a nation as per Article 15 of the Convention. But, 

the derogation of the obligation shall be permissible to the extent strictly required by the exigencies of the 

situation. 

The enforcement machinery for the observance of the engagements as protection of the rights earlier 

consisted of the European Commission of Human Rights set up in 1954, the European Court of Human Rights 

(ECtHR) set up in 1958 and the Committee of Ministers (CoM) of the CoE. The later organ i.e. CoM is 

composed of the Ministers of the Foreign Affairs of the member States or their representatives. Protocol 11, 
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which came into force in November 1, 1998 abolished European Commission of Human Rights and its 

functions were merged into the new European Court of Human Rights.    

The European Court of Human Rights (ECtHR) is located at Strasbourg, France, which oversees and enforces 

the provisions contained in it. Any individual who feels his or her rights have been violated under the 

Convention by a state party can take a case to the Court. Judgments finding violations are binding on the 

States concerned and they are obliged to execute them.  

The Committee of Ministers of the CoE monitors the execution of judgments, particularly to ensure payment of 

the amounts awarded by the Court to the applicants in compensation for the damage they have sustained. 

Source and Further Reading material: 

Harris O’boyle & Warbrick, Law of European Convention on Human Rights, Oxford University Press, Third 

Edition. Available on:  https://goo.gl/OUerJY 

Constitutionality of European Convention on Human Rights, from Law Teacher, The Law essay professional, 

Available on:  https://goo.gl/X1JKns 

European Convention on Human Rights, From Wikipedia, the free encyclopedia. Available on:   

https://goo.gl/8PKfoK 

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 187-191. 

 

Sub-topic: The European Court of Human Rights (ECtHR) 

The European Court of Human Rights (ECtHR) is a supra-national or international court established by the 

European Convention on Human Rights. It hears applications alleging that a contracting state has breached 

one or more of the human rights provisions set out in the Convention and its protocols. An application can be 

lodged by an individual, a group of individuals or one or more of the other contracting states. Besides, 

‘judgments’, the ECtHR can also issue ‘advisory opinions’. The Court is based in Strasbourg, France. 

The Court was established on 21 January 1959 on the basis of Article 19 of the European Convention on 

Human Rights when its first members were elected by the Consultative Assembly of the Council of Europe. 

The Convention charges the Court with ensuring the observance of the engagement undertaken by the 

contracting states in relation to the Convention and its protocols i.e. ensuring the enforcement and 

implementation of the European Convention in the member states of the Council of Europe. 

The jurisdiction of the Court has been recognized to date by all 47 member states of the Council of Europe. In 

1998, the Court became a full-time institution when the European Commission of Human Rights, which used to 

decide on admissibility of applications, was abolished by Protocol 11. 

The accession of new states to the ECHR following the fall of the Berlin Wall in 1989 led to a sharp increase in 

applications filed in the Court. The efficiency of the Court was threatened seriously by the large number of 

pending applications, which were accumulating and increasing steadily. 

Protocol 11 was designed to deal with the backlog of pending cases by establishing the new Court and its 

judges as a full-time institution, by simplifying the procedure and reducing the length of proceedings. However, 

as the workload of the Court continued to increase, the contracting states agreed that further reforms were 

necessary and in May 2004 the Committee of Ministers (CoM) adopted Protocol 14 to the ECHR. Protocol 14 

was drafted with the aim of reducing the workload of the Court and that of the CoM of the Council of Europe, 

which supervises the execution of judgments, so that the Court could focus on cases that raise important 

human rights issues. 

https://goo.gl/OUerJY
https://goo.gl/X1JKns
https://goo.gl/8PKfoK
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Prior to the adoption of Protocol no.14, judges were elected for a six-year term, with the option of renewal of 

this term. Now judges are elected for a non-renewable nine-year term. The number of full-time judges sitting in 

the Court is equal to that of the contracting states to the European Convention on Human Rights. The 

Convention requires that judges are of high moral character and to have qualifications suitable for high judicial 

office, or be a jurisconsult of recognized competence. Judges are elected by majority vote in the Parliamentary 

Assembly of the Council of Europe from the three candidates nominated by each contracting state. 

Judges are elected whenever a sitting judge's term has expired or when a new state accedes to the Covenant. 

The retiring age of judges is 70, but they may continue to serve as judges until a new judge is elected or until 

the cases in which they sit have come to an end. The judges perform their duties in an individual capacity and 

are prohibited from having any institutional or other type of ties with the contracting state on behalf of whom 

they were elected. To ensure the independence of the Court judges are not allowed to participate in activity 

that may compromise the Court's independence. A judge cannot hear or decide a case if he has a family or 

professional relationship with the parties. Judges can only be dismissed from office if the other judges decide, 

by two-thirds majority, that the judge has ceased to fulfil the required conditions. 

The jurisdiction of the Court is generally divided into inter-state cases, applications by individuals against 

contracting states, and advisory opinions in accordance with Protocol No.2. Applications by individuals 

constitute the majority of cases heard by the Court. A Committee is constituted by three judges, Chambers by 

seven judges and a Grand Chamber by 17 judges. 

Applications by individuals against contracting states, alleging that the state violates their rights under the 

ECHR, can be made by any person, non-governmental organization or group of individuals. An 

application has to be made in writing and signed by the applicant or by the applicant's representative. Once 

registered with the Court, the case is assigned to a judge rapporteur, who can make the final decision that the 

case is admissible or inadmissible.  

A case may be inadmissible if the case cannot be proceeded with on formal grounds, such as non-exhaustion 

of domestic remedies, lapse of the six months from the last internal decision complained of, anonymity, 

substantial identity with a matter already submitted to the Court, or with another procedure of international 

investigation. 

If the rapporteur judge decides that the case can proceed, the case is referred to a Chamber of the Court 

which, unless it decides that the application is inadmissible, communicates the case to the government of the 

state against which the application is made, asking the government to present its observations on the case. 

The Chamber of Court then deliberates and judges the case on its admissibility and its merit. Cases which 

raise serious questions of interpretation and application of the ECHR, a serious issue of general importance, or 

which may depart from previous case law can be heard in the Grand Chamber if all parties to the case agree 

to the Chamber of the Court relinquishing jurisdiction to the Grand Chamber. A panel of five judges decides 

whether the Grand Chamber accepts the referral. The judgment of the Grand Chamber is final. Judgments by 

the Chamber of the Court becomes final three months after they are issued, unless a reference to the Grand 

Chamber for review or appeal has been made. If the panel of the Grand Chamber rejects the request for 

referral, the judgment of the Chamber of the Court becomes final. 

The Court's chamber decides both issues regarding admissibility and merits of the case. Generally, both these 

issues are dealt with in the same judgment. In final judgments the Court makes a declaration that a contracting 

state has violated the Convention, and may order the contracting state to pay material and/or moral damages 

and the legal expenses incurred in domestic courts and the Court in bringing the case. The Court's judgments 

are public and must contain reasons justifying the decision. Article 46 of the Convention provides that 

contracting states undertake to abide by the Court's final decision. On the other hand, advisory opinions are, 

by definition, non-binding. 

The Committee of Ministers of the Council of Europe is charged with supervising the execution of the Court's 

judgments. The Committee of Ministers oversees the contracting states' changes to their national law in order 
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that it is compatible with the Convention, or individual measures taken by the contracting state to redress 

violations. Judgments by the Court are binding on the respondent states concerned and states usually comply 

with the Court's judgments. 

Any contracting state to the ECHR can sue another contracting state in the Court for alleged breaches of 

the Convention, although in practice this is very rare. 

The Committee of Ministers may, by majority vote, ask the Court to deliver an advisory opinion on the 

interpretation of the ECHR, unless the matter relates to the content and scope of fundamental rights which the 

Court already considers. 

Source and Further Reading material: 

Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocol No. 11 

Available on: https://goo.gl/YyUdGg 

Protocol no. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending 

the Control system of the Convention. Available on: https://goo.gl/VuR0fS 

European Court on Human Rights, From Wikipedia, the free encyclopedia. Available on:   

https://goo.gl/pwSYtM 

 

Sub-topic: A few important cases decided by European Court of Human Rights: 

Refer to the attached scanned documents from the Page 197 to Page 199. 

 

Topic: The American Convention on Human Rights (ACHR) 

The American Convention on Human Rights, also known as the Pact of San José, is an international human 

rights instrument inspired by American Declaration on the Rights and Duties of man (which was adopted 

by the ninth Pan-American Conference). The Convention was adopted in the Inter-American Specialized 

Conference on Human rights held in San José, Costa Rica, on 22 November 1969. It came into force after the 

eleventh instrument of ratification (that of Grenada) was deposited on 18 July 1978. The Convention has been 

ratified by 21 of the 32 members of the Organization of American states (OAS). 

The bodies responsible for overseeing compliance with the Convention are the Inter-American Commission 

on Human Rights and the Inter-American Court of Human Rights, both of which are organs of the OAS. 

The Preamble of the Convention stated that the essential rights of man are derived from one’s being a national 
of a certain State, but are based upon attributes of the human personality and they therefore, justify 

international protection in the form of a Convention reinforcing or complementing the protection provided by the 

domestic law of the American States. According to its preamble, the purpose of the Convention is "to 

consolidate in this hemisphere, within the framework of democratic institutions, a system of personal liberty 

and social justice based on respect for the essential rights of man." 

Chapter I establishes the general obligation of the state parties to uphold the rights set forth in the Convention 

to all persons under their jurisdiction, and to adapt their domestic laws to bring them into line with the 

Convention.  

The 23 articles of Chapter II give a list of individual civil and political rights due to all persons, including the 

right to life in general, from the moment of conception, to humane treatment, to a fair trial, to privacy, to 

freedom of conscience, freedom of assembly, freedom of movement, etc. The Article 15 prohibits "any 

propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitement to 

https://goo.gl/YyUdGg
https://goo.gl/VuR0fS
https://goo.gl/pwSYtM
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lawless violence or to any other similar action against any person on any grounds including those of race, 

color, religion, language, or national origin" to be considered as offence punishable by law.  

A single article in the shape of Article 26 in Chapter III deals with economic, social, and cultural rights. The 

somewhat cursory treatment given to this issue here was expanded some ten years later, in 1988, with the 

adoption of an Additional Protocol to the Convention (also known as Protocol of of San Salvador), wherein a 

number of economic, social and cultural rights were provided. 

Chapter IV describes those circumstances in which certain rights can be temporarily suspended, such as 

during states of emergency, and the formalities to be followed for such suspension to be valid. However, it 

does not authorize any suspension of Article 3 (right to juridical personality), Article 4 (right to life), Article 5 

(right to humane treatment), Article 6 (freedom from slavery), Article 9 (freedom from ex post facto laws), 

Article 12 (freedom of conscience and religion), Article 17 (right to family), Article 18 (right to the name), Article 

19 (rights of the child), Article 20 (right to nationality), or Article 23 (right to participate in government). 

The ACHR unlike ECHR, stipulates certain personal responsibilities of an individual under Chapter V. Article 

32, Para 1 states that every person has a responsibilities to his family, his community and the mankind. Para 2 

stipulates that rights of each person are limited by the rights of others by the security of all and by just 

demands of the general welfare in a democratic society.  

Chapters VI, VII, VIII, and IX contain provisions for the creation and operation of the two bodies responsible 

for overseeing compliance with the Convention: the Inter-American Commission, based in Washington, D.C., 

United States, and the Inter-American Court, headquartered in San José, Costa Rica. 

Chapter X deals with mechanisms for ratifying the Convention, amending it or placing reservations in it, or 

denouncing it. Various transitory provisions are set forth in Chapter XI. 

In the ensuing years, the states parties to the American Convention have supplemented its provisions with two 

additional protocols. 

The first Additional Protocol on ACHR, as mentioned above deals in the area of Economic, Social, and 

Cultural Rights. The protocol's provisions cover such areas as the right to work, the right to health, the right to 

food, and the right to education. It came into effect on 16 November 1999 and has been ratified by 16 nations. 

The second Additional Protocol on ACHR concerns with the Abolish the Death Penalty, was adopted at 

Asunción, Paraguay, on 8 June 1990. Art 1 of the Protocol expressly provides that the State Parties shall not 

apply the death penalty in their territories to any person subject to their jurisdiction. The Protocol also provides 

that no reservation may be made in this regard except in wartimes.  

The treaty is open to all OAS member states, although to date it has not been ratified by Canada or several of 

the English-speaking Caribbean nations; the United States signed it in 1977 but has not proceeded with 

ratification. 

Source and Further Reading material: 

American Convention on Human rights. Available on: https://goo.gl/Rwraa3 

American Convention on Human Rights. From Wikipedia, the free encyclopedia. Available on: 

https://goo.gl/wgMGe5 

Sub-topic: Inter-American Commission on Human Rights (IACHR) 

Inter-American Commission on Human Rights (IACHR) is an autonomous organ of the Organization of 

American States (OAS). Along with the Inter-American Court of Human Rights, it is one of the bodies that 

comprise the inter-American system for the promotion and protection of human rights. 

https://goo.gl/Rwraa3
https://goo.gl/wgMGe5
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The IACHR is a permanent body, with headquarters in Washington, D.C., United States, and it meets in 

regular and special sessions several times a year to examine allegations of human rights violations in the 

hemisphere. 

Its human rights duties stem from three documents: the OAS Charter, the American Declaration of the Rights 

and Duties of Man, the American Convention on Human Rights. 

The inter-American system for the protection of human rights emerged with the adoption of the American 

Declaration of the Rights and Duties of Man in April 1948 – the first international human rights instrument of a 

general nature, predating the Universal Declaration of Human Rights by more than six months. 

The IACHR was created in 1959. It held its first meeting in 1960, and it conducted its first on-site visit to 

inspect the human rights situation in the Dominican Republic in 1961. 

A major step in the development of the system was taken in 1965 when the Commission was expressly 

authorized to examine specific cases of human rights violations. Since that date the IACHR has received 

thousands of petitions and has processed in excess of 12,000 individual cases. 

In 1969, the guiding principles behind the American Declaration were taken, reshaped, and restated in the 

American Convention on Human Rights. The Convention defines the human rights that the states parties are 

required to respect and guarantee, and it also ordered the establishment of the Inter-American Court of Human 

Rights. It is currently binding on 24 of the OAS's 35 member states. 

The IACHR is composed of seven members who are required to be persons of high moral character and 

recognized competence in the field of human rights. They are elected in their personal capacity by the General 

Assembly of the OAS from the list of candidates proposed by the governments of the member States.  

The Commission is authorized to receive petitions for the violation of the Convention by a State Party or from 

any person or group of persons, or any non-governmental entity legally recognized in one or more member 

States of the OAS.    

A State Party may also complaint against the another State Party if it declares either at the time of deposition 

of the instrument of ratification or adherence to the Convention or at any later time that it recognizes the 

competence of the Commission to receive and examine communications in which a State Party alleges that 

another State Party has committed a violation of a human right set forth in the Convention. The Commission 

does not admit any such communication against a State Party that has not made such a declaration. It means 

that the communication is optional. 

Procedure for an Application before the IACHR: 

The procedure for admitting any such complaint by the Commission is subject to certain requirements as laid 

down in Article 46 of the Convention. It lays down that the remedies under domestic law have been pursued 

and exhausted in accordance with generally recognized principles of international law; the petition is lodged 

within a period of six months from the date on which the party alleging violation of his rights was noticed of the 

final judgment, the subject of the petition is not pending before another international procedure for settlement. 

The petition is required to contain the name, nationality, profession, domicile and signature of the person or 

persons or of the legal representatives of the entity lodging the petition. 

The Commission may consider any communication inadmissible if it is anonymous or written in offensive 

language or if it is substantially the same as complaints previously studied by the Commission or if it is 

incompatible with the provisions of the Statute, the Regulations or obviously unfounded or if it refers to events 

or situations that bear no relation to a disregard of human rights by the Government against which it is 

directed.   

When the petition is considered to be admissible, the Commission makes a request to the government of the 

State being responsible for the alleged violations to furnish information. The information is required to be 
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submitted with a reasonable period to be determined by the Commission in accordance with circumstances of 

each case. After the information has been received, the Commission shall ascertain whether the grounds for 

the petition or communication still exist. If they do not, it may order the record to be closed. If it has not done 

so, it examines the matter in order to verify the facts. It may also carry out an investigation to furnish to the 

Commission all the necessary facilities. 

If a friendly settlement is reached, the Commission draws up a report containing a brief statement of the facts 

and of the conclusion reached. If the friendly settlement is not reached, the Commission draws up a report 

setting forth the facts and stating its conclusion. 

The report is transmitted to the States concerned. If within a period of three months from the date of the 

transmission of the report to the States concerned the matter is not settled or submitted by the Commission or 

by the State concerned to the Court, the Commission may by the votes of an absolute majority of its members, 

set forth its opinion and conclusions concerning the question submitted for its consideration. The Commission 

is also authorized to make pertinent recommendations, when it considers appropriate, to the State for taking 

measures that are incumbent upon it to remedy the situation examined, within a prescribed period. After the 

expiry of the prescribed period the Commission decides by the votes of an absolute majority of its members 

whether the State has taken adequate measures.   

 

Sub-topic: Inter-American Court of Human Rights (IACtHR) 

The Inter-American Court of Human Rights (IACtHR) is an autonomous judicial institution based in the city of 

San José, Costa Rica. Together with the Inter-American Commission on Human Rights, it makes up the 

human rights protection system of the Organization of American States (OAS), which serves to uphold and 

promote basic rights and freedoms in the Americas. 

The Organization of American States established the Court in 1979 to enforce and interpret the provisions of 

the American Convention on Human Rights (ACHR). Its two main functions are thus adjudicatory and advisory. 

Under the former, it hears and rules on the specific cases of human rights violations referred to it. Under the 

latter, it issues opinions on matters of legal interpretation brought to its attention by other OAS bodies or 

member states. 

The IACtHR consists of seven judges. They are nationals of the member States of the OAS. Judges are 

elected in their individual capacity from amongst the jurists of the highest moral authority and of recognized 

competence in the field of human rights and who are qualified for the appointment of the highest judicial office 

of the State. Unlike the commissioners of the Inter-American Commission, judges are not required to recuse 

themselves from hearing cases involving their home countries. No two judges may be the nationals of the 

same State. Judges are elected for a term of six years, but they can be re-elected only once. Five judges out 

of the seven judges constitute the quorum for the Court. The Commission is required to appear in all cases 

before the Court. 

Under the Convention, cases can be referred to the Court by either the Inter-American Commission on Human 

Rights or a state party. In contrast to the European human rights system, individual citizens of the OAS 

member states are not allowed to take cases directly to the Court. 

The adjudicatory function requires the Court to rule on cases brought before it in which a state party to the 

Convention is accused of a human rights violation. As mentioned above, State Parties and the Commission 

have a right to submit a case to the Court. However, for the State parties, the jurisdiction of the Court, like 

ECtHR, is optional.  

A State Party, upon depositing its instrument of ratification or adherence to the Convention at any subsequent 

time, has to declare that it recognizes as binding the jurisdiction of the Court on all the matters relating to the 
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interpretation or application of the Convention. This declaration could be unconditional (blanket) or it may be 

made with conditions such as of reciprocity, or for a specified period, or for a specific case.  

Before the Court hears a case, it is necessary that the case has been referred to the Commission.  

The following conditions must be met before a case can be taken cognizance by the Court: 

 

a) Individuals who believe that their rights have been violated must first lodge a complaint with the 

Commission and have that body rule on the admissibility of the claim. 

b) If the case is ruled admissible and the state deemed at fault, the Commission will generally serve the 

state with a list of recommendations to make amends for the violation. 

c) Only if the state fails to abide by these recommendations, or if the Commission decides that the case 

is of particular importance or legal interest, will the case be referred to the Court. 

The presentation of a case before the Court can therefore be considered a measure of last resort, taken only 

after the Commission has failed to resolve the matter in a non-contentious fashion. 

The Court has also been conferred advisory jurisdiction. Any members State may consult the Court regarding 

the interpretation of the Convention or of other treaties concerning the protection of human rights in the 

American States.   

The Court's advisory function enables it to respond to consultations submitted by OAS agencies and member 

states regarding the interpretation of the Convention or other instruments governing human rights in the 

Americas; it also empowers it to give advice on domestic laws and proposed legislation, and to clarify whether 

or not they are compatible with the Convention's provisions. This advisory jurisdiction is available to all OAS 

member states, not only those that have ratified the Convention and accepted the Court's adjudicatory 

function. The Court's replies to these consultations are published separately from its contentious judgments, as 

advisory opinions. 

The judgment of the Court is final and is not subjected to appeal. Reasons shall be given for the judgment of 

the Court. The State Parties to the Convention undertake to comply with the judgment of the Court in any case 

to which they are parties. The Court, in its annual report submitted to the General Assembly of the OAS, is 

required to specify, in particular the cases in which a State has not complied with its judgments, making any 

pertinent recommendations.  

 

Topic: The African (Banjul) Charter on Human and Peoples' Rights 

The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an international 

human rights instrument that is intended to promote and protect human rights and basic freedoms in the 

African continent. 

The Charter emerged under the aegis of the Organization of African Unity (OAU) [later replaced by the African 

Union (AU) in 2002] which, at its 1979 Assembly of Heads of State and Government, adopted a resolution 

calling for the creation of a committee of experts to draft a continent-wide human rights instrument, similar to 

those that already existed in Europe (European Convention on Human Rights) and the Americas (American 

Convention on Human Rights). This committee was duly set up, and it produced a draft that was unanimously 

approved at the OAU's 1981 Assembly. Therefore, the African Charter was adopted on 27 June, 1981 and 

entered into force on 21 October, 1986. As of 2016, the Charter has been ratified or acceded to by all the 54 

States members of the AU. In 1998 a Protocol to the African Charter was adopted by which an African Court 

on Human and Peoples' Rights was established. The protocol came into effect on 25 January 2004. 
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The African Charter is a unique human rights treaty in the sense that it emphasizes on ‘people’s rights’ which 
reflect African social traditions of collective and group life. The individual is not seen as independent of society 

but subordinate to the group and the group has rights as well and the individual has duties to the group. The 

Charter therefore stipulates rights as well as the duties of individuals. 

The Chapter I of the Part I lays down the both universally accepted Civil and Political rights as well as certain 

economic, social and cultural rights. 

The Civil and political rights recognized in the Charter include the right to freedom from discrimination (Article 2 

and 18(3)), equality (Article 3), life and personal integrity (Article 4), dignity (Article 5), freedom from slavery 

(Article 5), freedom from cruel, inhuman or degrading treatment or punishment (Article 5), rights to due process 

concerning arrest and detention (Article 6), the right to a fair trial (Article 7 and 25), freedom of religion (Article 

8), freedom of information and expression (Article 9), freedom of association (Article 10), freedom to assembly 

(Article 11), freedom of movement (Article 12), freedom to political participation (Article 13), and the right to 

property (Article 14). 

The Charter also recognizes certain economic, social and cultural rights, and overall the Charter is considered 

to place considerable emphasis on these rights. The Charter recognizes right to work (Article 15), the right to 

health (Article 16), and the right to education (Article 17). The Charter is also understood to include a right to 

housing and a right to food as “implicit” in the Charter, particularly in light of its provisions on the right to life 

(Art. 4), right to health (Art. 16) and to development (Art. 22). 

In addition to recognizing the individual rights mentioned above the Charter also recognizes collective or group 

rights, or peoples' rights and third-generation human rights. As such the Charter recognizes group rights to a 

degree not matched by the European or Inter-American regional human rights instruments. The Charter 

awards the family protection by the state (Article 18), while "peoples" have the right to equality (Article 19), the 

right to self-determination (Article 20), to freely dispose of their wealth and natural resources (Article 21), the 

right to development (Article 22), the right to peace and security (Article 23) and "a generally satisfactory 

environment" (Article 24). 

The Charter under Chapter II, Article 29, deals with the Duties of the individuals of the Contracting Parties 

which are as follows: 

 The duty to preserve the harmonious development of the family. 

 To serve the national community by placing both physical and intellectual abilities at its service. 

 Not to compromise the security of the State. 

 To preserve and strengthen social and national solidarity. 

 To preserve and strengthen national independence and the territorial integrity of one's country and to 

contribute to its defense. 

 To work to the best of one's abilities and competence and to pay taxes in the interest of society. 

 To preserve and strengthen positive African cultural values and in general to contribute to the promotion of 

the moral well-being of society. 

 To contribute to the best of one's abilities to the promotion and achievement of African unity. 

 

Source and Further Reading material: 

African (Banjul) Charter on Human and Peoples' Rights. Available on: https://goo.gl/w7jBTo 

https://goo.gl/w7jBTo
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African Charter on Human and Peoples' Rights. From Wikipedia, the free encyclopedia. Available on: 

https://goo.gl/JXQIqP 

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 201-212. 

 

Sub-topic: African Commission on Human and Peoples' Rights (ACHPR) 

The African Commission on Human and Peoples' Rights (ACHPR) is a quasi-judicial body tasked with 

promoting and protecting human rights and collective (peoples') rights throughout the African continent as well 

as interpreting the African Charter on Human and Peoples' Rights and considering individual complaints of 

violations of the Charter. 

The Commission came into existence with the coming into force, on 21 October 1986, of the African Charter 

(adopted by the OAU on 27 June 1981). The Commission reports to the Assembly of Heads of State and 

Government of the African Union (formerly the Organization of African Unity). Its first members were elected by 

the OAU's 23rd Assembly of Heads of State and Government in June 1987 and the Commission was formally 

installed for the first time on 2 November of that year. 

The Commission meets twice a year: usually in March or April and in October or November. One of these 

meetings is usually in Banjul, where the Commission's secretariat is located; the other may be in any African 

state. 

The ACHPR is made up of eleven members, elected by secret ballot at the OAU Assembly of Heads of State 

and Government (subsequently, by the AU's Assembly). These members, who serve six-year renewable 

terms, are "chosen from amongst African personalities of the highest reputation, known for their high morality, 

integrity, impartiality and competence in matters of human and peoples' rights" (Charter, Article 31) and, in 

selecting these personalities, particular consideration is given "to persons having legal experience". 

The members are to enjoy full independence in discharging their duties and serve on a personal basis (i.e., not 

representing their home states); however, no member state may have more than one of its nationals on the 

Commission at any given time. The members choose, from among their own number, a chairperson and a 

Vice Chairperson, who each serve two-year renewable terms. 

The functions of the Commission are stated under Article 45 as under: 

1. Promoting human and peoples' rights 

2. Protecting human and peoples' rights 

3. Interpreting the African Charter on Human and Peoples' Rights 

In pursuit of these goals, the Commission is mandated to "collect documents, undertake studies and 

researches on African problems in the field of human and peoples, rights, organize seminars, symposia and 

conferences, disseminate information, encourage national and local institutions concerned with human and 

peoples' rights and, should the case arise, give its views or make recommendations to governments."  

Implementation Machinery: Refer to the attached scanned documents from the Page 213 to Page 215. 

Sub-topic: African Court on Human and Peoples' Rights (ACHPR) 

Refer to the attached scanned documents from the Page 215 to Page 217. 

 

 

https://goo.gl/JXQIqP
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Unit –IV 

INTERNATIONAL HUMANITARIAN LAW 

 

Topic: The International Humanitarian Law, Explained 

International Humanitarian Law (IHL) is a set of rules which seek, for humanitarian reasons, to limit the effects 

of armed conflict. It protects persons who are not or are no longer participating in the hostilities and restricts 

the means and methods of warfare. International humanitarian law is also known as the law of war and the 

law of armed conflict (LOAC) – is a legal framework applicable to situations of armed conflict.  IHL can 

generally be defined as “the laws and customs aiming to limit the effects of armed conflict for humanitarian 

reasons.” 

International humanitarian law is part of international law, which is the body of rules governing relations 

between States. The impact of war on the diplomatic and treaty relations of the parties to a conflict, the rules 

regarding economic warfare and those concerning relations to neutral States are outside the scope of IHL.   

The aims of the IHL are; a) to protect persons who are not or are no longer, directly engaged in hostilities – the 

wounded, shipwrecked, prisoners of war and civilians; and b) to limit the effects of violence in fighting to 

attainment of the objectives of the conflict. It is applied with equal force on both sides in the conflict irrespective 

of the fact that who is the aggressor.  

International humanitarian law applies to armed conflicts. It does not regulate whether a State may actually use 

force; this is governed by an important, but distinct, part of international law set out in the United Nations 

Charter. 

The IHL deals with those matter which have an impact of armed conflicts on life, personal integrity and liberty 

of human beings. Thus, IHL may be referred to that body of law which defines those principles and rules which 

limit the use of violence in the times of war. It may also be defined as those customary and treaty rules which 

are meant to resolve matters of humanitarian concern arising from armed conflicts, whether of international or 

non-international nature.  

International armed conflict may mean an armed clashes between two or more States or armed conflict in 

which people are fighting against the colonial domination and alien occupation and against the racist regimes 

in the exercise of their right to self-determination. It is different from non-international armed conflicts which 

take place in the territory of a State between its armed forces and dissident armed forces or armed groups 

fighting each other. Thus, civil war, civil strife and threshold internal conflicts are included in non-international 

conflicts.  

The above distinction between international armed conflict and non-international armed conflicts was drawn in 

two Additional Protocols adopted on June 3, 1977. A more limited range of rules apply to internal armed 

conflicts and are laid down in Article 3 common to the four Geneva Conventions as well as in Additional 

Protocol II.  

Source and Further Reading material:  
 

What is International Humanitarian Law? ICRC. Available at: https://goo.gl/ie18oi 

What is IHL? International Humanitarian Law Research Initiative. Available at:  https://goo.gl/RqFJ4h 

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 230-231. 

 

https://goo.gl/ie18oi
https://goo.gl/RqFJ4h
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Topic: Historical Development of International Humanitarian Law 

Refer to the attached scanned documents from the Page 232 to Page 237 

Topic: Protection of Defenseless in War 

 Refer to the attached scanned documents from the Page 238 to Page 244 

Topic: Limitation on Methods and Use of Force 

Refer to the attached scanned documents from the Page 253 to Page 254 

Topic: Contemporary issues and challenges of IHL 

In contemporary armed conflicts civilians are the primary victims of violations of IHL committed by both State 

and non-State parties. The nature of contemporary armed conflicts continues to provide challenges for the 

application and respect of IHL in a number of areas, ranging from the classification of armed conflicts to the 

use of new technologies. There is a need to understand and respond to these challenges to ensure that IHL 

continues to perform its protective function in situations of armed conflict. 

 

The increasing complexity of armed conflicts has given rise to discussions over the notion and typology of 

armed conflicts, including whether the IHL classification of conflicts into international (IAC) and non-

international (NIAC) is sufficient to encompass the types of armed conflicts taking place today.  The ICRC 

believes that to be the case, while recognizing that there is an increasing number of different factual scenarios 

that may be classified as NIAC. 

The interplay between IHL and human rights law continues to have practical consequences on the conduct of 

military operations. The relationship between human rights law and IHL impacts issues related to detention, as 

well as to the use of force, in both international and non-international armed conflicts, as well as the 

extraterritorial targeting of persons. 

In contemporary armed conflicts the protective scope of IHL remains of utmost concern. In many situations 

States are unable or unwilling to meet the basic needs of civilians and in such situations IHL provides that 

relief actions may be undertaken by other actors, including humanitarian organizations, subject to the 

agreement of the State. However, there remain many obstacles to humanitarian access, including military, 

political and security-related concerns, which hinder the provision of assistance to civilians in need. 

In recent years extraterritorial military operations have given rise to new forms of military presence in the 

territory of a State and refocused attention on the rights and duties of an occupying power, the regulation of the 

use of force in occupied territory and the applicability of the law of occupation to UN forces.  The 

responsibilities and tasks assigned to multinational forces have also evolved to encompass a spectrum of 

operations including conflict prevention, peace-keeping, peace-making, peace-enforcement and peace-

building. The multifaceted nature of these operations means multinational forces are more likely to use force 

and raises the question of when and how IHL will apply to their actions. 

A wide array of new technologies has entered the modern battlefield. Cyberspace has opened up a potentially 

new war-fighting domain. Remote controlled weapons systems such as drones are increasingly being used by 

the parties to armed conflicts. Automated weapons systems are also on the rise, and certain autonomous 

systems such as combat robots are being considered for future use on the battlefield. There can be no doubt 

that IHL applies to these new weapons and the employment of new technology in warfare. However, these 

new means and methods of warfare pose legal and practical challenges in terms of ensuring their use 

complies with existing IHL norms, and also that due regard is given to the foreseeable humanitarian impact of 

their use. 
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Hostilities pitting non-State armed groups operating within populated areas against government forces using 

far superior military means are also a recurring pattern, exposing civilians and civilian objects to the effects of 

hostilities. The intermingling of armed groups with civilians, in violation of IHL, has by some armies been used 

as a justification to by-pass the taking of all possible precautions to minimize risks to civilians, as required by 

IHL. In this context, the effects of the use of explosive weapons in densely populated areas on civilians and 

civilian structures continue to be of concern. 

An ongoing challenge to the protection of civilians is the inadequate regulation of the availability and the 

misuse of conventional weapons. Under the Geneva Conventions and customary international law, States 

have an obligation to ensure respect for IHL. This includes a responsibility to ensure that the arms and 

ammunition they transfer does not end up in the possession of persons who are likely to use them to violate 

IHL. An Arms Trade Treaty, which the ICRC supports, is meant to address some of those concerns. 

A recent challenge for IHL has been the tendency of States to label as ‘terrorist’ all acts of warfare committed 
by non-State armed groups against them, especially in non-international armed conflicts. While armed conflict 

and acts of terrorism are different forms of violence governed by different bodies of law, they have come to be 

perceived as almost synonymous due to constant conflation in the public domain. The use of the term ‘terrorist 
act’ in the context of armed conflict causes confusion between the two separate bodies of law and may lead to 
a situation where non-State armed groups disregard IHL norms because of a perception that they have no 

incentive to abide by the laws and customs of war. The designation of some non-State armed groups as 

‘terrorist groups’ also has significant implications for humanitarian engagement and may impede humanitarian 
action. 

IHL is continually challenged by the evolution of contemporary armed conflict. Achieving greater protection for 

civilians in armed conflict is dependent on the respect, implementation and enforcement of IHL. It is the 

constant priority of the ICRC to ensure that IHL is able to adequately address the realities of modern warfare 

and provide protection to victims of armed conflict. 

 

Source and Further Reading material: 

The entire content of the above topic has been reproduced, as such, from the following (first) web-link: 

Contemporary Challenges for IHL, ICRC, 2013. Available at: https://goo.gl/Swala5 

International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, ICRC, Report, 2015. 

Available at: https://goo.gl/SMX2vD 

 

 

 

 

 

 

 

 

 

https://goo.gl/Swala5
https://goo.gl/SMX2vD
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Unit –V 

IMPACT AND IMPLEMENTATION OF INTERNATIONAL HUMAN 

RIGHTS NORMS IN INDIA 

 

Topic: An Overview of Part III and Part IV of the Indian Constitution 

1. INTRODUCTION  

Part III (Article 12-35) of the Constitution of India, titled as Fundamental Right (FR) secures to the people of 

India, certain basic, natural and inalienable rights. These rights have been declared essential rights in order 

that “human liberty may be preserved, human personality developed and an effective social and democratic life 

promoted” 

Part IV (Article 36-51) of the India Constitution contains Directive Principles of State Policy (DPSP). It sets forth 

the ideals and objectives to be achieved by the state for setting up in India a social welfare state, as 

distinguished from a mere police state. The inspiration to include DPSP in Indian Constitution has been drawn 

from the Constitution of Ireland.  

“The Fundamental Rights, Directive Principles of State Policy and Fundamental Duties [contained in the Part 

IVA (Article 51A)] are sections of the Constitution of India that prescribe the fundamental obligations of the 

State to its citizens and the Duties of the citizens to the State. These sections comprise a ‘Constitutional Bill of 

Rights’ for government policy-making and the behavior and conduct of citizens.”  

“The Fundamental Rights is defined as the basic human rights of all citizens. These rights apply irrespective of 

race, place of birth, religion, caste, creed or gender. They are enforceable by the courts, subject to specific 

restrictions. The DPSP are guidelines for the framing of laws by the government. These provisions are not 

enforceable by the courts, but the principles on which they are based are fundamental guidelines for 

governance that the State is expected to apply in framing and passing laws.” 

“The Fundamental Duties are defined as the moral obligations of all citizens to help promote a spirit of 
patriotism and to uphold the unity of India. Like the Directive Principles, they are not legally enforceable.” 

To implement the ideals and to achieve the goals enshrined in the Preamble and to establish Welfare State, 

FR and the DPSP have been provided for in the Constitution.  

FUNDAMENTAL RIGHTS 

The Fundamental Rights, embodied in Part III of the Constitution, guarantee civil rights to all Indian citizens, 

and prevent the State from encroaching on individual liberty while simultaneously placing upon it an obligation 

to protect the citizens' rights from encroachment by society. Fundamental rights are rights without which a 

human being cannot survive in dignified manner in a civilized society. Fundamental rights are known as “basic 
rights” or “justiciable rights”. The word ‘justiciable’ means that the citizens can seek the assistance of the 
courts for the enforcement of their Fundamental rights. The Fundamental rights are not absolute. In other 

words, certain restriction can be placed on them in the interest of security of the State, public order, friendly 

relations with foreign States, to prevent defamation, contempt of courts, incitement to an offence and to 

maintain decency or morality. The Fundamental rights except for Article 21 and 22 can be suspended during 

emergency under Article 359 of the Constitution by the President of India. They are also called as individual 

rights or negative rights” and impose negative obligations on the state not to encroach on individual liberty. 
Seven Fundamental rights were originally provided by the Constitution – right to equality, right to freedom, right 

against exploitation, right to freedom of religion, cultural and educational rights, right to property and right to 

constitutional remedies. However, the right to property was removed from Part III of the Constitution by the 

44th Amendment in 1978.  
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Article 12 to 35 of the constitution provide for different kinds of fundamental rights as stated below:  

Definition of State (Art 12), Laws inconsistent with or in derogation of the fundamental rights (Art.13), Right to 

equality (Art 14-18), Right to freedom (Art 19-21), Safeguard against Arbitrary arrest (Art 22), Right against 

Exploitation (Arts 23 & 24), Freedom of religion (Arts 25-28), Cultural and educational rights (Arts. 29 & 30), 

Saving of certain laws (Arts 31-A, 31-B and 31-C) and Right to constitutional remedies (Arts 32-35). 

These rights are largely enforceable against the State, which as per the wide definition provided in Article 12, 

includes not only the legislative and executive wings of the federal and state governments, but also local 

administrative authorities and other agencies and institutions which discharge public functions or are of a 

governmental character. However, there are certain rights – such as those in Articles 15, 17, 18, 23, 24 – that 

are also available against private individuals. Further, certain Fundamental Rights – including those under 

Articles 14, 20, 21, 25 – apply to persons of any nationality upon Indian soil, while others – such as those 

under Articles 15, 16, 19, 30 – are applicable only to citizens of India. 

DIRECTIVE PRINCIPLES OF STATE POLICY 

The Directive Principles of State Policy are contained in Part IV of the Constitution. These principles set out the 

aims and objectives that Indian State needs to undertake in the governance of the country. They set forth the 

humanitarian and socialist instructions that were the aim of social revolution envisaged in India by the 

Constituent Assembly. Today, we are living in an era of Welfare State which has to promote the prosperity and 

well-being of the people. Directive Principles lay down certain economic and social policies to be pursued by 

the various Governments in India. It is believed that directive principles have a great value; for they lay down 

that our ideal is economic democracy. They impose certain obligation on the State to take positive action in 

certain directions in order to promote the welfare of the people and achieve economic democracy. The State is 

expected to keep these principles in mind while framing laws and policies. In the words of G.N.Joshi, “the 
Directive Principles constitute a very comprehensive political, social and economic programme for a modern 

democratic State”.  

Article 37, while stating that the Directive Principles are not enforceable in any court of law, declares them to 

be "fundamental to the governance of the country" and imposes an obligation on the State to apply them in 

matters of legislation. Despite being non-justiciable, the Directive Principles act as a check on the State; 

theorized as a yardstick in the hands of the electorate and the opposition to measure the performance of a 

government at the time of an election. 

The Directive Principles are categorized under three heads namely:  

(1) Social and economic charter (2) Social security charter and (3) Community welfare charter  

In social and economic charter, Art 38 (1) provider for social justice and Arts 39 (d) Equal pay for equal work. 

In social security Charter, Art 43 provides for workers participation in management of factories. Arts 45 insist 

on free and compulsory education to all children up to the age 14 years and Arts 39-A as inserted by the 42nd 

Amendment provides for equal justice and free legal aid. In community welfare charter, Arts 44 envisages 

“uniform civil code and Art 48-A (inserted by the 42nd Amendment Act, 1976) deals with “protection and 
improvement of forests and wild life.” 

FUNDAMENTAL DUTIES 

Among the democratic constitutions of the world there is no specific mention of the duties and obligations of 

the citizens. We find certain duties of the citizens in Japanese Constitution. Similarly, in Britain, Canada and 

Australia, the right and duties of the citizens are governed largely by Common law and Judicial decisions. The 

French Constitution makes only a passing reference of duties of the citizens. The American Constitution 

provides for Fundamental rights but does not refer to the duties of citizen. However, the Constitution of 

Socialist countries lay great emphasis on the citizen’s duties. For example, the Soviet Constitution contained a 
comprehensive Chapter on the citizen’s duties.       
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In Indian Constitution, the Fundamental Duties are mentioned in Part IV-A. This part consists of only one 

Article 51-A that was added to the Constitution by 42nd Amendment Act, 1976. The Fundamental Duties of 

citizens were added upon the recommendations of the Swaran Singh Committee that was constituted by the 

government earlier that year. Originally ten in number, the Fundamental Duties were increased to eleven by 

the 86th Amendment in 2002 adding new clause (k) to the Article 51-A. 

Citizens are morally obligated by the Constitution to perform these duties. However, like the Directive 

Principles, these are non-justifiable, without any legal sanction in case of their violation or non-compliance. 

There is reference to such duties in international instruments such as the Universal Declaration of Human 

Rights and International Covenant on Civil and Political Rights, and Article 51-A brings the Indian Constitution 

into conformity with these treaties. 

Article 51-A says that it shall be the duty of every citizen of India – 

1. to abide by the Constitution and respect its ideals and institutions, the National Flag and the National 

Anthem; 

2. to cherish and follow the noble ideals which inspired our national struggle for freedom; 

3. to uphold and protect the sovereignty, unity and integrity of India; 

4. to defend the country and render national service when called upon to do so; 

5. to promote harmony and the spirit of common brotherhood amongst all the people of India 

transcending religious, linguistic and regional or sectional diversities; to renounce practices derogatory to the 

dignity of women; 

6. to value and preserve the rich heritage of our composite culture; 

7. to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have 

compassion for living creatures; 

8. to develop the scientific temper, humanism and the spirit of inquiry and reform; 

9. to safeguard public property and to abjure violence; 

10. to strive towards excellence in all spheres of individual and collective activity so that the nation 

constantly rises to higher levels of endeavour and achievement; 

11. who is a parent or guardian to provide opportunities for education to his child or ward, as the case may 

be, between the age of six and fourteen years. 

 

2. INTERRELATIONSHIP BETWEEN THE FUNDAMENTAL RIGHTS, DIRECTIVE PRINCIPLES AND 

FUNDAMENTAL DUTIES 

As mentioned earlier, in the Constitution of India, mainly the rights have been divided into two heads (i) 

Political and Civil Rights; and (ii) Social and Economic Rights. The former are termed Fundamental Rights and 

the latter are called Directive Principles of State Policy. While Part III commands the State not to violate the 

Fundamental Rights, Part IV mandates the State to apply the Directive Principles in making laws. Article 32 

and 226 provide for the enforcement of Fundamental Rights by Courts. However, Article 37 says that the 

provisions contained in Part IV shall not be enforceable by any court but the principles therein laid down are 

nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these 

principles in making laws.  In the words of Justice Bhagwati, “It is not possible to fit Fundamental Rights and 
Directive Principles in two distinct and strictly defined categories, but it may be stated broadly that 
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Fundamental Rights represent civil and political rights while Directive Principles embody social and economic 

rights. Both are clearly part of the board spectrum of human rights.”  

The Directive Principle and the Fundamental Rights mainly proceed on the basis of human rights. Together, 

they are intended to carry out the objective set out in the Preamble of the Constitution and to establish an 

egalitarian social order informed with political, social and economic justice and ensuring dignity of the 

individual. 

Part III and Part IV taken together can be safely described as containing the philosophy of the Constitution. 

This philosophy can be described as the philosophy of the social service state. 

Part III and Part IV considered in the light of the preamble emphasize the need to improve the social and 

economic conditions of the people and to attempt that task with the maximum permissible individual freedom 

guaranteed in the citizens.  

The concept of Human rights as envisaged in the Indian Constitution essentially has Political, social and 

economic connotation. It is founded on the bedrock of equality of all men, freedom and liberty of all men and 

basic to them all social economic and political justice for all men. Guarantees of political and civil rights minus 

social and economic rights are incomplete and insufficient to satisfy the spirit of man. The social and economic 

rights are primary while the civil and political rights are higher. If the former constitute the foundation of the 

building the latter provides the elevation. 

The Directive Principles of the State Policy set out the goal of the new Social and Economic order which the 

Constitution expects us to reconstruct. The judiciary has drawn guidance and inspiration from the Directive 

Principles in interpreting and enforcing Fundamental Rights. The Supreme Court has expanded the ambit and 

reach of Directive Principles and thus made the largest contribution to the development of Human Rights 

jurisprudence through judicial activism. 

Directive principles are in the nature of instruments of instructions to the government of the day to do 

something positive. They are not justiciable or enforceable in courts. As mentioned above, according to Article 

37, the Directive Principle, though fundamental in the governance of the country but they are expressly made 

non-justiciable. On the other hand, the fundamental rights are enforceable in the courts under Arts 32 and 226 

of the constitution and hence are justiciable.  In other words, courts are bound to declare as void any law that 

is inconsistent with the fundamental rights. The Directive Principles are not so enforceable by the courts nor 

can the courts declare as void any law which is otherwise valid on the ground that contravenes any of the 

Directives. For example, if a person is illegally detained, a writ of habeas corpus (as provided under Art 32 and 

226) can be obtained by the detenue. But, if the Government does not separate judiciary from the executive 

(as provided in Art 50), the court cannot help the aggrieved. 

The Fundamental Rights are mostly of individual characters and are primarily meant to protect individuals 

against arbitrary state action. They are intended to foster the ideal of a political democracy and are meant to 

prevent the establishment of authoritarian rule. Several of these Fundamental Rights are ordinarily capable of 

enjoyment only by persons who are already free from want and necessity. They are of little practicable value 

and have no meaning to the hungry and the homeless. The Constitution maker realized that mere adherence 

to the abstract democratic ideal was not enough and that if the Constitution was to survive it was necessary to 

secure to the people economic and social freedom in addition to political freedom. So the Directive Principles 

has to be enunciated in the Indian Constitution.  

During the proclamation of emergency the operation of the Fundamental rights (except Arts. 20 and 21) can be 

suspended, but no such provisions is required to be made with regard to the Directive Principle of State Policy. 

Article 32(2) prohibits the state to make any law which takes away or abridges the right conferred by Part III of 

the constitution, but there is no such categorical restriction on the power of the state regarding the Directive 

Principle of State policy. 
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Fundamental rights are facilities given by the state to the people, whereas Directive principles are directions 

given by the Constitution to the state. Fundamental rights aim at establishing political democracy in India, while 

directive principles attempt to provide socio-economic foundations to Indian democracy. 

Part III and IV of the Constitution have been together described as “Conscience of the Constitution”. But the 
fundamental question in the context of the Constitutional relationship between Fundamental Rights and 

Directive Principles of the State Policy is; which of these parts would have primacy in the case of conflict 

between them? This question has all along been the central point of controversy between Parliament and 

Supreme Court resulting not only in the enactment of some of the significant Constitutional amendments but 

also in the pronouncement of some of the locus classicus judicial decisions. 

The question of relationship between Directive Principles of state policy and the Fundamental Rights has been 

the subject matter of controversy since commencement of the Constitution. Soon after the commencement of 

the Constitution, the Indian Supreme Court was called upon to pronounce its view on the Constitutional 

relationship between the Fundamental Rights and Directive Principles. The judicial attitude has undergone 

transformation on this question over time. What if a law enacted to enforce a Directive principle infringes a 

Fundamental right? On this question, the judicial view has veered round from irreconcilability to integration 

between the Fundamental rights and Directive Principles.  

Although Directive Principles are non-justiciable, this does not imply that their implementation has been left at 

the will and mercy of the state. Directive principles are part of the constitution, and the judiciary is under 

obligation to maintain the supremacy of the same. The Supreme Court of India has resorted to provisions 

relating to the Directive Principles while delivering its verdict is several cases. 

Similarly, the Fundamental Duties that were incorporated in the Constitution by 42nd Amendment are statutory 

duties and shall be enforceable by law. The obligation provided under these duties can be penalised by the law 

if any citizen fails to fulfil them. The Supreme Court through its various judgments has said the Fundamental 

rights are equally important like Fundamental rights. Though Article 51-A does not cast any Fundamental duty 

on the State but the fact remains that the duty of every citizen is the collective duty of the State.  

It has been held, “Fundamental duties though not enforceable by a writ of the Court, yet provide a valuable 
guide and aid to interpretation of constitutional and legal issue. In case of doubt or choice of people’s wish as 
manifested through Article 51-A can serve as a guide not only for resolving the issue but also for constructing 

and moulding the relief to be given by the Courts. Constitutional enactment of Fundamental duties if it has to 

have any meaning must be used by court as a tool to tap, even a taboo, on state action drifting away from 

constitutional values, the judges declared.  

 

Topic: Enforcement of Human Rights in India - Role of the Courts; 

Judiciary in every country has an obligation and a Constitutional role to protect Human Rights of citizens. As 

per the mandate of the Constitution of India, this function is assigned to the superior judiciary namely the 

Supreme Court of India and High Courts. The preamble of the Constitution of India encapsulates the objectives 

of the Constitution-makers to build a new socio-economic order where there will be social, economic and 

political justice for everyone and equality of status and opportunity for all. This basic objective of the 

Constitution mandates every organ of the state, the executive, the legislature and the judiciary working 

harmoniously to strive to realize the objectives concretized in the Fundamental Rights and Directive Principles 

of State Policy. The judiciary must therefore adopt a creative and purposive approach in the interpretation of 

Fundamental Rights and Directive Principles of State Policy embodied in the Constitution with a view to 

advance Human Rights jurisprudence. The promotion and protection of Human Rights depends upon the 

strong and independent judiciary. 
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The major contributions of the judiciary to the Human Rights jurisprudence have been twofold: (1) the 

substantive expansion of the concept of Human Rights under Article 21 of the Constitution, and (2) the 

procedural innovation of Public Interest Litigation. 

Some instances: 

 

The Supreme Court in Hussainara Khatoon and others vs. Home Secretary State of Bihar AIR 1979 SC 

1360 expressed anguish at the “travesty of justice” on account of under-trial prisoners spending extended time 

in custody due to unrealistically excessive conditions of bail imposed by the magistracy or the police and 

issued requisite corrective guidelines, holding that “the procedure established by law” for depriving a person of 
life or personal liberty (Article 21) also should be “just, fair and reasonable”. 
 

In Prem Shankar Shukla vs. Delhi Administration (1980) 3 SCC 526 the Supreme Court found the practice 

of using handcuffs and fetters on prisoners violating the guarantee of basic human dignity, which is part of the 

constitutional culture in India and thus not standing the test of equality before law (Article 14), fundamental 

freedoms (Article 19) and the right to life and personal liberty (Article 21). It observed that “to bind a man hand-

and-foot’, fetter his limbs with hoops of steel; shuffle him along in the streets, and to stand him for hours in the 

courts, is to torture him, defile his dignity, vulgarize society, and foul the soul of our constitutional culture”. 
Strongly denouncing handcuffing of prisoners as a matter of routine, the Supreme Court said that to “manacle 
a man is more than to mortify him, it is to dehumanize him, and therefore to violate his personhood….” The 
rule thus laid down was reiterated in the case of Citizens for Democracy vs. State of Assam & Ors. (1995) 3 

SCC 743. 

 

In Icchu Devi Choraria vs. Union of India ( 1980) 4 SCC 531 the court declared that personal liberty is a 

most precious possession and that life without it would not be worth living. Terming it as its duty to uphold the 

right to personal liberty, the court condemned detention of suspects without trial observing that “the power of 
preventive detention is a draconian power, justified only in the interest of public security and order and it is 

tolerated in a free society only as a necessary evil”. 
 

In Smt. Nilabati Behera vs. State of Orissa & Ors. (1993) 2 SCC 746 the Supreme Court asserted the 

jurisdiction of the judiciary as “protector of civil liberties” under the obligation “to repair damage caused by 
officers of the State to fundamental rights of the citizens”, holding the State responsible to pay compensation to 

the near and dear ones of a person who has been deprived of life by their wrongful action, reading into Article 

21 the “duty of care” which could not be denied to anyone. For this purpose, the court referred to Article 9 (5) 

of the International Covenant on Civil and Political Rights, 1966 which lays down that “anyone who has been 
the victim of unlawful arrest or detention shall have an enforceable right to compensation”. 
 

In Joginder Kumar vs. State of UP and Others ( 1994) 4 SCC 260 the court ruled that “the law of arrest is 

one of balancing individual rights, liberties and privileges on the one hand and individual duties, obligations 

and responsibilities on the other; of weighing and balancing the rights, liberties of the single individual and 

those of individuals collectively…” 
 

In Delhi Domestic Working Women’s Forum vs. Union of India & Others (1995) 1 SCC 14 the Court 

asserted that “speedy trial is one of the essential requisites of law” and that expeditious investigations and trial 

only could give meaning to the guarantee of “equal protection of law” under Article 21 of the Constitution. 

In People’s Union for Civil Liberties [PUCL] vs. Union of India and another AIR 1997 SC 568 the dicta in 

Article 17 of the International Covenant on Civil and Political Rights, 1966 was treated as part of the domestic 

law prohibiting “arbitrary interference with privacy, family, home or correspondence” and stipulating that 

everyone has the right to protection of the law against such intrusions. 

In D.K. Basu vs. State of West Bengal, AIR 1997 SC 610 the Court found custodial torture “a naked violation 

of human dignity” and ruled that law does not permit the use of third degree methods or torture on an accused 
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person since “actions of the State must be right, just and fair, torture for extracting any kind of confession 

would neither be right nor just nor fair”. 

In Vishaka & Ors. vs. State of Rajasthan & Ors., (1997) 6 SCC 241 Supreme Court said that “gender 
equality includes protection from sexual harassment and right to work with dignity, which is a universally 

recognized basic human right. The common minimum requirement of this right has received global 

acceptance. In the absence of domestic law occupying the field, to formulate effective measures to check the 

evil of sexual harassment of working women at all workplaces, the contents of international conventions and 

norms are significant for the purpose of interpretation of the guarantee of gender equality, right to work with 

human dignity in Articles 14, 15, 19(1)(g) and 21 of the Constitution and the safeguards against sexual 

harassment implicit therein and for the formulation of guidelines to achieve this purpose…. in the absence of 
enacted law to provide for the effective enforcement of the basic human right of gender equality and guarantee 

against sexual harassment and abuse, more particularly, guidelines and norms are hereby laid down for strict 

observance at all workplaces or other institutions, until a legislation is enacted for the purpose. This is done in 

exercise of the power available under Article 32 for enforcement of the fundamental rights and it is further 

emphasized that this would be treated as the law declared by the Supreme Court under Article 141 of the 

Constitution.” 

Source and Further Reading material: 

The Role of the Supreme Court of India in enforcing Human Rights. Available on:  https://goo.gl/1HqN74 

Dr. Sunil Kumar Agarwal, Implementation of International Law in India: Role of Judiciary. Available on: 

https://goo.gl/0fSjjc 

Ambika Pant, Role of Courts in Protection of Human Rights. Available on: https://goo.gl/V8eGKD 

Special Address by Hon'ble Mr. Justice P. Sathasivam, Judge, Supreme Court of India at the South Zone 

Regional Judicial Conference on “Role of Courts in Protection of Human Rights.” Available on: 

https://goo.gl/t4FSmB 
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