'Jﬂ‘jp qaps 115 execition. 11 verifies whethe
.meiﬂ' have ileed adopted the nece

"'r:'r;,.nntiﬂﬂ of a prohibition order

LT hﬁ first case decided by the European Cou
i fae Mve

¢ of the Court Is transmitted 1o the Committee of Ministers, which

r the States fmmd”gullt‘f of &

|t ; ; Ssary peneral measures such as
vie dments o legisiation. legal docrrine, regulations efc, to avold any other

ations @ 12 of Ministers also checks whet
":; -‘IPP"':‘!'"I has IJH_I:T Pﬂllrl anjl’_ ompensation awarded hy the Court Hndl..!Tl:
un eases. whether ather specific measures such as reopening of a trial,

or confiscat)
;::mmiliﬂ" order have been taken, en order or correction of

The Court has been receiving a large number of cases every year. The

 gmber of cases has been increasing every year Is evident from the following

figures.
Yeur Number of Applications
2005 35369
ﬁ © 39336
4171F
2008 (upro 315t October) 42376

The Court has not been able to deal with all the applications registered
with it in the same year. The result is that there is always delay in the
wesideration of the applications. On November 2008 approximately 95000
applications Were pending before the Court and over 120000 In early 2010.
This led to the Council of Europe to set up a working party to find ways Lo
jmprove 1he efficiency of the Court. This resulted in the adoption of Protocol
14 1o the Convention with the aim of redusing the werkload of the Court.

ADVISORY JURISDICTION :

Advisory jurisdiction of the Court was introduced by Protocol 2 which
eame inta force in the year 1570, The Protocol provided that the Court may,
a the request of the Committee of Ministers, give advisory opinions on legal
mestions concerning the interpretation of the Convention and Protocols
thersto- Decisions of the Committee of Ministers to request an advisary
wpnion of the Court shall require a majority of the representatives entitled
ta sit on the Committes. The Court liself shall decide as to whether a request
bor an advisory opinion suybmitted by the Committes of Ministers lies within
i mperence or nob. The Court shall give reasons for the advisory opinion.

Advisery opinion given by the Court is not binding, Since the
raduction of apdﬂsur}' E;:Luris.dictinn anly three requesis have been brought
"lore the Court and two opinions have been delivered.

“’*5?'- DECIDED BY THE EUROPEAN COURT (OLD) : | 1

he Court was set up in 1958 and continued to functlon untll 1998, In

;I:E:ﬁ““ of forty years It ];1,35 decided a number of cases. A few of them are
ey -

Hwless Case (Lawless vs. Ireland)

£ rt was of Lawiess v. freland

3! The Tact of 1he case was that Lawless Was detained without trial
months in 1957 for al].e'gmﬂ (errorist offences In cortravention of

""*.‘»FI:IEE 3wt 6 of the Eurepean Conventian which stated the right to liberty

) =1
" ECHR SorA Vel 3.
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o to a fair and public heari
rl.‘.ll Gﬂvﬁrﬂmﬂﬂl _hﬂd dE"“H.ﬂte:j if'.i ﬁhl
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,F:: i """If! j ik o -Hdl:-l jt reier the case Lo the w,
T . Howevel, it 5 e justilied i ik |
:;.;:;:1 i "ﬁ ﬂu.; " Lrish huvernm;'ﬂi‘;?'*l‘gh i ':h.r:a ;“l_':ilﬂrinﬂ_@.
part 1 “l;lli'ﬂ g rgency in Lthe REFMI ing the provisions of :g L"h"llrb
hert Wit 4 were hence ent.lliﬂg; apﬂfpu”fe fii WiECTs Hhoss p:”ﬂE 15 |
: n it
of i _u.nlwl of {he Convention for the p (P their obligations ur;?:[&‘l

el eUSUFES derogating u
mdﬂ'-li;ht: Héu:.ln held that the ::iﬂttfntim;1 fﬁgu'-:’;th l;_Ih'E::\‘3!31'“'15'I:II'n;IIE
“"wm“mand thus there was no hreach of the pean Lonventoy, .

derngation
Humarn Rights.

|
 United Kingdom /

Sneﬂf::fr::g s German nathonal, ﬂ'mrdmnt}!mgif:gnxurﬁ:; i‘; :EE Hfuk{g .

Grates, for which the punishment was s extradition from the Uning

Kingdom. When the United States SEEBE 0 5 e a breach by the Ui

i he argued that his extradition wou _
Egﬁm uJ'EF:'lﬁzln 3 of the European Convention of Human Rights whid,

i i ar degrading treatment o
lates freedom from torture, OF inhuman _
;ﬁ?s:.m:m. T'he Court observed thal the Convention Is a living instrumeny

rered in the light of present day conditions, and in
whith..... must be interpre B S Erameft 1 0 s

; 3 hether a glven treatment or ) _
?:;f::;f ::' ;;ﬂ:;dlng for the purposes oaf Article 3, the Court cannol be
influenced by the developments and commonly. accepted standards In the

penal policy of the member States of the Council of Europe in this HE_H_
The manner in which it is imposed or executed, the personal clrcumstances
of the condermned person and a disproportionality to the gravity of the crime
committed, as well as the conditions of detention awaiting execution. ar
examples of factors capable of bringing the treatmernt or punishment recefved
by the condemned person within the proseription under Article 3.... Forany
prisoner condemped to death, some element of delay berween imposition and
execution of the sentence and the experience of severe stress in conditions
necessary for strict incarceration are Inevitable, The Court held that e
Secrutary of State's decision to extradite the applicant to the United States
would, if implemented, give rise to a breach of Article 3.

Brogan vs, United Kingdom®

Four-applicants were arrested and det of
: alned under the Preventlon
Terrorlsm Act, 1984, and then releasad betwesn -Elhﬂl-lt.ﬁ.‘.lur and seven dars

Lster w&;ﬁ;! h?n“u'lﬂuifﬂﬂ éh?:"ﬂﬁd or brought before a Magistrate. H
Eml ":“ C Aentlon was ‘contrary to Article 5, Para 3
boe: i oy envention which reads that Evﬂﬁ’m?ﬂrmﬁlﬂd or detained...., shall

exer ey m!:lr:;'“m‘?_ PEEFI‘E 8 |udge or other officer authorised by law ¥
Or 0. relemngy F.HT‘I-I:lI.nII o ?r:tllndl shall be enititled to trial within a reasonable tme
been s bireach m';‘ o The Court held by 12 votes tg 7 that thet

Article 5(3) of the Convention,

1 ‘lﬁ*t?ﬁ-';fﬁ——-—___
L Y Pt P

|
i
|
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VS Austria’

| LI"F; juumﬂl_tﬁt h:-:'.d wrltu:n_anr article in a magazine in which he used
| gords suchas 'basest apportunism and immoral about the Federal Chancellor
| ST, {He was sentenced by the Vienna Court of Appeal under the
m..nlnai Code Lo 3 "ﬂﬂ'-hﬂnd the issue of the magazine was confiscated.
it was held by the Court unanimously that a breach of Article 10, which
speaks of right 1O _f"E“d“'“_“r expression, has occurred. The applicant was
awarded Just sat iﬁiafl,iun of 2B4538.60 Schillings under Article 507

Although the European Convention is regarded as the most effective

jonal arrangement for the protection of human rights, its working Is not
cery satisfactury The system for individual’s complaint, being optional has
not been successful. The optional clause has yet to be accepted by all the
members of the Council of Europe. Further, the fact that by the end of 1978,
out of 8848 individual's registered complaints, only 190 applications have
neen declared admissible indicates that either there are too many fake
complaints or the Commission avoids litigation. Since the proceedings of the
commission take place in camera (private)” and its reports are not avallable
for publie review, une cannot assess the nature of complaints. The procedure
of the Commission is such that it involves undue delay and huge cost.! For
instance, I a petition is to be filed before the Court, it has to be referred
fist before the Commission as per Atticle 25 of the Convention. The
Commission thereafter transmits its report lo the Committee of Ministers.
All this shows that the Convention has not been an effective forum for the
vindication of human rights. The number of inter- State complaints has been
only 13 by the end of 1978. IL again shows that either States have no
omplaint against the other States or they are not keen in making complaints
before the Cormunission as it Is likely to affect the friendly relations amongst
them. The possibility of latter for being only a few complaints is greater.

In spite of ‘all these shorlcomings. the respect of the European
C”""Fﬂ“ﬂﬂ by the State Parties Is commendable. Many provisions in the
::;1:;1@ laws of State Parties which are inconsistent with the Convention,
ik ur“:h presented a threat to human rights have been amended While
Dad 1t them have incorporated in their statute law, a few like Austria have
bringi a part of its Constitution. The Convention has also been helpful in

ng the member States closer in economic, cultural and political fields.
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o The Commission shall ensure g}
@ pighits ‘e protection of human and people's
' : isslon shall inper
g 1n { onun I interprot all |
| a1 the request ol & State Barty. an i:':qm::::t““n‘ of the Charter
Afpican Deganization recognised by thie “A{:rn of the DAL or an
) The Commission shall :

. pertorm  any othe
entrusted i by the Asseinbly of Heads of ;i.::ﬁhan‘:]rl.::ﬁ:m::lrmﬂhl!

[ﬂﬂlﬁ'!‘ﬂﬂ“ﬂﬂ Machinery.. Th T 4

 the GHAELES has good reasons to believe that another State P-ara: lna:lri
Chatter has vialated the provisions of the Charter. it may draw the al:lgnl'_lnn
o that State to the matter in writing The communication shall also be
sdessed 1o the Secretary General of the QAU and to the Chairman of the
Camnissior, [he State to which the communication is addressed shall give
e mquiring State, written explanation or statement elucidating the matter.
This should include as much-as possible relevant Information relating to the
aws and rules of procedure applied and applicable; and the redress already
gren O COUPSE ol action available. If within three months from the date on
which the original communication is received by the State to which it Is
sdressed. the issue is not settled to the satisfaction of the two States
mvoived through bilateral recognition or by any other peaceful procedure,
ether State shall have the right to submit the matter to the Commission
trough the Chairman and shall notify the other State involved.'

If a State Party to the Charter considers thal another State Party has
volaled the provisions of the Charter, il may refer the matter directly to the
Lommission by addressing a communication to the Chairman. to the
mﬁ'-ﬂnnnral of the Organisation of African Unity and the State
werned © The Commission can only deal with a matter submitted to It if
E lcal remedies have been exhausted, unless it Is obvious to the

mission that the procedure of achieving these remedies would be unduly
::h;:nrd The Commission at the time of considering the matt‘zl_-nn‘;a;é 1:::
ale concerned to provide it with all relevant information.

ned may be represented before the Commission at the time u{

Msider - esentation.
Lon ol tf s ubmit written or oral repr
ie matler and may s r other sou I

i b : d and
the ; ng obtained from the States Concerne =
Nlormation jt deems necessary and after having tried all appropria

an and
P“:;‘m reach an amicable solutien based on the fﬂsi:lei;l: of rlrl-::lmuf |
5 Rights, the Commission shall, within a reasonable pe time

thelr  lngisintions. ie)
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il ;-I;:.m; yrotary of the Commission shall make 4 list

Jcations ather than those of State Paritles hehiﬂ"; ‘*Ia'fh >“SSlon E::
P ein to the members of the Commission, W EJ'EI ndicate vy,
"anm”tl 1rmn shiild he considered by the Commission ? A COMmmyy
mn.ln;m {Tmuh*r"ﬂ by the Commission if & simple majority of jig
ﬂrﬂﬁf‘- Suth a cemmunication. shall he considered if they (1) Indicate ths
authors even | the latter request anonymity: (2) Are compatihle with
Charter of the Organisation of Alrican Unity or with the presen; Char
(3) Are not written in disparaging or Insulting language directed Agains
State: concernet and 1S institutions or to the Organisation of African Uy

(4 Are not based on news discriminated through the mass media; (5) Are
sent aler exhausting lotal remedies. if any, unless it Is obvious that this
procedure is unduly prolonged: {(6) Are submitted within a reasonahle perin
from the tiwie loeal remedies are exhausted or

from the date the Commissig
15 seized of (he matter: and (V) Do not deal With cases which have been
settled by the States involved in accordance with the principles of the Charte;

of the United Natlons, or the Charter of the Organisation of African Unity
or the provisions of the present Charter, {Article 96}.) The Chairman of the

I€atg,
Mem

Il I appears o the Commission, after deli

Sommunicat inrs 'app;_nranﬂ}r.rul&te to special cases which reveal the existence
ol & series of SErious or massive violations of human and people’s rights, it
shall draw the attention of the Assembly of Heads of State and Government

"0 these special casps. The Assembly of Heads of State and Government may
then request (ke Commission to undertake an in- deprh study of thase cases
make a faciuul re

Part, accompaniac by its findings and recommendations.
WAnticle ). A case of tmergency duly noticed by the Commission shall be
Aibmitted by the latier 1o the Chairman of the Assembly or Heads of State

ad Government wh may request an in-depth study, It Is tg be noted that
ndividusl's ang Inter-S

Late complaints are automatically accepted by the
Mimission upon ratification qf the African Charter, .

All messures rapen by the Commission shall remain confidential until
Wl a time 4 the Assembly of Heads of State and Governmens ghall
Otheriige Hecide. (Artica 58). The report on the activities of the Commission
shall e Publishied by its Chalrman after it has hﬁl:!ﬂ considered by the
A“""“m‘!’ o Fleady of State wnd Government. (Article 58).

The L?i.'lmmh.ul-:m shall draw Inspirintlon from lr'll-!:l;ir_lunal. law on
human ang Prapie’s rights par teutarly from the provisions “rious African
——

L Arie sz
L Arvic 5
L Artiche SR
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Rt orl humtan wmd peoples eights, the Charter of the United Nations.
:w Charter ol the Urganisatinn of African Unity, the Universal Declaration
of Hman Highits, otlwr Elh'i."i'lﬂill'll_rnlh adopted by the United Nations and by
Afciean countries In the Beld of human and people’s rights as well as from
(e provislons b varlous insteaments adopted within the Specialized Agencles
of the Unlted Matlons of which the parties o the present ' Charter are
gembers: (Arcle B0 The Commilssiun shall also take into consideration, as
bsidiary measures o determine the principles of law, other general or
spreial iInteriational conventions laying down rules expressly recognized by
membier States of the Organisation of African Unity, African practices
consistent with internalional nunns on human and people’s rights, customs
generally accepted as law, general principles of law recogrilsed by African
states as well as legal precedents and doctrines. (Article B1).

The Charter also recopnised the reporting system under Article 62, Each
Seate porty shall undertake to submit every two years. from the date the
Charter comes into force, a report on the legisiative or other meastres (aken

with a view Lo giving effect to the rights and freedoms recognized and
guaranteed by the Charter.

AFRICAN COURT ON HUMAN AND PEOPLE'S RIGHTS

The process for the creation of the African Court was Initiated at the
Summit of Heads of State and Government of the Organisation of African
Unity (OAL) in Tunis in June 1994, A resolution adopted therein requested
the Secretary-General of the OAU to convene a mesting of government
experts to examine ways of enhancing the efficiency of the African
Commission on Human Rights and to conshder in particular the question of
the establishment of an African Court. A draft of the Court was submitted
by the DAL Secretarial to a meeting of government experts in Capetown in
September 1995, Later, a number of meetings were held and the African
Court on Human and People’s Right was established by adopting a Protocel
to the Afrcan Charter on Human and People’s Rights on June 9, 1998 at
the Summit of Heads of State and Government in Ouagadougou (Burkina
Faso). The Protocal came Into force on January 24, 2004, As of April 2014
the Protgcol hos been ratified by 27 of the African Unlon's 54 members.

COMPOSITION OF THE COURT

Thie Court consists of 11 Judges elected by the Member States of the
OAL for a six year term of office which is renewable once only. Only the
State Partles 0 the Protocol may propose candidates. Each State may
nominate three candidates, at least two of whom must be their nationals,
but the Court may nol comprise more than one national of the same State.
The judges of the Court are clected by Secret ballot by the Assembly of Heads
of Swate and government of the QAU The Judges are elected in individual
capacity 1rom smong jurisis of high mural character and of recognised
practicul Juditial or academic experience In the field of human rights. The
judges are therelore pot represcitallves of the States, They undertake to
discharge thlf dutles impartiolly and falthfully, The Court elects its

President and Vice-President for a two-year period, renewable once only. The
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wated (0 Arusha (Tanzarnia).

oN OF THE COURT
¢ Is empowered to act both In a Judicatory ang g, lﬂ\-h.}
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capacity jscliction ks compulsory as well as optional. As re

iy e _ ga
-;*m;rIJ::H:::i:u:up-.:Eﬁ!:ry jurisdiction, Article 5(2) states that the ru,hw*ﬁm

|
entitled Lo sulimit cases to the Court - (a) the African Commission g IE g
Sl Pruple’s Rights: (b) the State Party which has filed a complajp, to i
Commission: (c) the State Party against which the complaint has bee g
Wl the State Party whose citizen s a victim of a human rights violation g,
e} African Inter-Governmental Organisations for issues CONcerning they
Individual's petition system Is optional. Article 5. Para 3 of the !
provides that the Court may receive individual petitions against a Sy,
which has recognised the competence of the Court 1o receive
communicotions, Thus. the individuals communication provisions of the
Protocol are similar to that of the Optional Protocol to the Covenant on Cyj
and Pulitical Rights.

The Court is empowered to render advisory opinlon In accordance with
Articie 4 of the Protocol, at the request of a Member State or of an
organisalion recognised by the OAU. on any legal matter relating to the
Charter or any other applicable African human rights instruments. Advisory
opiniens of the Court could serve as a reference for a dynamic and progressive
interprelation of the African Charter on Human Rights and other humins
rights conventons,

JUDGMENT OF THE COURT

The Court s required to render judgment within 90 days after-it has
ended its deliberations. The judgments of the Court are decided by majority
Each judge is entitled to add his separate or dissenting opinion to the
majority declsion of the Court. The reasons for the judgment must be given
and the judgrment is read oul in open Court after due notice have been given
to the parties. The Court delivered Its lirst judgment on December 5, 2009
finding on application against Senegal admissibie,

The judgment of the Court is final and not sy ppeal. The Court
may however Interpret its own decision and even ;Hefr:h;wmi: but anly, ‘in the
light ult new evidence under conditions to be sef oul in RI.;FEE of iy
Execution of the Court’s judgment is basically voluntary. In accordance With
Article 30, the State Parties 1o the Protoco] undertake to pomply with the
Judgment In any case to which they are parties and to guarantee executit’

within the time stipulagsd s
responsible for manitoring by the Court. The Council of Ministers

the executlon of the s Jud “"ﬂt"herm

mpkrh:nt:ll W".:I the provislons of Article 26 Para 2 uf‘: ?rl:en;rﬁltuwgrl:“ .
. ll:ld E:l'-:ﬂ: milted 1o each regular session of the Assembly of Heads of
Slatc himent, the Court specifies, in particular, the cases In which

‘- IH.I- Vi A-rr“ 'L
Caner e Hﬂgr.;&h: m;ih ":__Ei.:ipi held on July 1, 2008, Hesds of State and

Poe Aan Court of sty Of M€ African Coart with the 300

Felinvaary 3, 24, wnly. e t‘muﬂrlg h[:ll:'“'::ﬂ & decislon by member Sgatas A3 of

N enibry Wi foipe Th iified the P neocied A0
andd Muimgn H!:IL:: Thw v Cuirt sliall be krnown gy uilnféi:::" :"Lif-; af Justiet
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:; guate has not complied with the Court's judgment,

The African system for the protection of human rights has been
undoubtedly strengthened by the adoption of the Protocol to the African

Charter on Human and PEE’E!IE'E rights on the establishment of the African
Court on Human and People’s Rights. However, the Court has not come into

force for want. of ratification. The African Court was the missing element of
an effective reglonal system for the protection of human rights and its

establishment marks beyond any doubt the he inning of )
a
pramotion of the rule of law in Africa. ? - New era in the

L R A
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exiibtish 1;|'.nl'. wir Dedngr annde even whon the Wer'ld War [1 was 'E
P."“H' iy Al ol conlerotioes b oweerings were held befure T.hf.'.-Ulflile
SRTTIC L termatinul  prpondsation,  established in I_'EHE, Many
s ot st it adbaprond By the canferences lakd down the importance of humin
pigghes T Joint Drechieation issued by the President Franklin D, Roosevelt
af te Uinired Stafes and the Prime Mioister Winston Charohill of the Lnited
Kiggpdin ot Aviguist 1L B3 b0 s docwiment known as the Atlantic Charter,
et pelind 1R T T @ peice which will alford assurance that all the mern
iy at] e BEos s e oul their Tves in lreedom from lear and want.” The
[ st i of the Uhnited Natinos sipned on January 1, 1942 a1 Washington®
wits the (st doeument which used the teein “homun rights”. In this.document
L ~,I:g:||Ilr~1'F'i-"«'-"1 whin wepe Fyphiting apainst e Axis Powoers recopnized the
pesed e preserve buman vighds aned justice tn our (own) land as well as in
pther lands" The Buckication contirmed the principles of the Atfantic Charter
whien il praciaimed vhat the protection of human rights in all countries wis
gt b oo of the results which was desired to be obtoined from the: victory
pver (he Axis AL the Moscaw Conlorence a Doclaration was stgned on October
30, 13 wherein it was stated that the individual Gormans shall be held
eespuiisible Toe el viclotons of rules of Interniational Law, They signed the
Aprevaient foe the Prosecution and Punishmuent of the Major War Criminals
of the Boropean Asis on Auvgust 8 1945 The MNuremberg Charter
unegunnea 1y ridsed the issue of Individual accountabiiity for war erioes and
Crithisy against nsimilty. Dambartgn {raks prupnqul.s contalned only a brief
refrence (ot prlomotion of human rights as one of the activities w be
perfirmnd by the propused Goneral Assembly, ‘and, under its authority, the
Eespomic and Social Coungil

Thos: lunnan vights became s mater of international concern with the
end of Winld War 1T and the founding ol the United Nations. Since then
Internackonal homan rights law “has been developing in an unprecedented
way und hus becoine o very substantive part of international law as a whale ™
Althinigh there is no global governnient d@s such o protect human rights. it
s beiny protected by the various bodies of the United Nations and the
iter mvermmiental organisations:

Human Rights Under the U.N. Charter

At the San Francisco Copferénce it was expressed by several delegates
that the nited Nations should establish an International Bill of Righus.
ulﬂwgh that vould npt be done, it was well realised by the members that
- Sdd he ghye hitigation of the international community W cosperate in
*t“'-lirati:r:ﬂ the seourge of wiar; and they were therelure determined that the
E'i?;?;:llﬂun and respect for humon riglts which at present constitute so

AN o su conspicuous be an integrated part of the UN. Charter.

T e G _
:Jq LSRG s Declaration of St Jamios Palace (1) © Allantic Charter (1941;
'nﬁ';-"‘ Pabips: Doclaration (144700 Moscow  Dockaration (19431 Tehran Derlaration
e B Dansbarien Qaks Canforenee [EMA)] Yalis Conference (1945) and San Francisco

UM ree | A o

L
The n"'"‘.li;”-'mm whs shEned by 26 HI.HI'.u!..Im_'IutIHI.E thie

3 'n:" 1"I'E'i"-‘:'-T'l. diagl Lol
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fuir Great Powers—1US. A,

Apmemoin was sccompaniod by the G
Tribii tpaniee By the Chartet' of the International Military
P H:" Lator, 1l Adbied Powers establistied e Nuremburg Trials.

ven, Survey of the Positive Law wl Human Righis’, p'. -7 S
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, was thit the Chiarter contained a number of pmwﬁil'-':m. Ty
: "I .Inl:urlrli:::hnl'ﬁmm:m pights and fundamental freedoms in the PI'E I o
R eticlis 1. 13(1)(b), 55, 56, 62{2), 68 and T6(c) which are as lnliowy
' (1) The Prepmble of the Charter in Qs fest :'.uhstunl.l""“-@rgﬁrﬁﬁ!ﬁlu
dowrn thitt.wee the pebples of the Uit Nm!uns dﬂtﬂr'ﬂ'_li;.:...r :he l'nu:'nnh
it dn fmthimental human cights, in the dignity and warth o LirRe g
persan, i the equal rights of men: and women and of nations UEES End

small.... .
(23 Paea 3 of Article 1ol the Charter rovided thit “.'_E Hcm'!é;?]:::: o
ferpational oo operation in promoting & enpuurﬂgiﬂlg m’rp.em (o 3R
Jits and fur Fundamental freedoms for all withoul distinction as. /9 Tag,
pigghis ant e United Mations
sex Tanpuage ar relipgion shall be one of the purposes of the e
The above provision shows. that the desirabllity af F"_’"_]mlmgfa” tl; l:inﬂiuﬁ'ng
respect o human rights and fundamental frecdoms Withm:; 11‘?'"!“ wh‘“
1o fack, sex, language or relighon was gencially recognisec, hasic ri ],”:
generil ageeemint thiat all human beligs are entitled to some I']'uFrri&ﬁ
It s kidh the bieth of the inleimational and universal _mmg““:."";; 15 are
elghts. Miwever, desplte the dilferences as to what rights and free unh are,
Ui achievement of the maximum freedom and dignity of the human beings
wais thie primary aim of the United Nations. _

@) The General Assembly and the Eeonomic ani Soctal Councll were
given the wsk for the realisation of the promution Etl' human rights and
fundamental freedoms, By the terms of Article 13, the Ceneral Assembly was
empowererl o Inithsle studies and ke recommendations for the purpose of
assisting In 1he realisition of human rights and fundamental freedoms for
all without distinction as to race. sex, language or religion.

Mest Gl the items relating o human rights are considered by the
Assemlily’s Thivd Committes {Social, Humanltariun and Cultural Committes),
but others may be refeered to other Committees such as the Sixth Committee
(Legal) or the First Comunittee (Political and Security) or the Special Political
Committes. The Assembly has aten estabilished subsidiary organs for dealing
with isgues refating to Specilic human rights such as Special Committee on
Pecolonization, the Special Commitive on’ Apactheid and  the Special
Commitiee to lnvestigaie 1seacli Practices in the Oeeupict Territories,

1) Article 55 _;;-rwl:imi thut the United Nations shall promote, (a)
highes standards of Tiving, full employment and conditions of econoniic and
sucinl progress anil duyelopment: (b solutions of international storomic,
social, |l_ﬁ'$]lh. anl ITE[H!F.I& jJT'ﬂl'.tII-_'i_'l:'-lﬁ, and  International cultural and
edueational cooperation; ani [€) universal respect for. and observanee of,
s pran r.ghv..i E.II'I-I'.I lundamentad fresdoms tor all without distinction as to
rave, sex, langhage o celigion. It s (o be noted that Artidle 55 s ot
sollexplivmsiory. Wordings of the Article suggest that human rights are
fimited (o those ﬁli?h;ﬁ}!s which are mesrloned in paragraph (c) H.:]ﬂd the
s Ane Rrapriiies taloand . | o T
-hi'r:l'lfl L +:|“m“““:rl b} ave nut rights at all byt only policies that

_Iﬁl Artiele 56 provided thi the memlies
|_h|,|”1h,|_‘]!.i'l“- e Livke Jolor qyul separate -ap
Crganisation Do the uchlovemiont of e pur

, Py — .
Cuun::'ﬁ ':}r':'.'-";"Tfﬂ::u:i“ ‘_’-huru'r autho
: : ‘it s for the

s of the United Nations pledged
Hon 0 co-operation with the
puses sef forth in Article 55.

rieed the Economic and Soefal
purpuse of promnting respect for;
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amed ohservance of, human cighis and fundnmental freedoms I'urlﬂ" nnﬂ‘llil:

(7} Article 68 divected the Councll to set up commissions in “r:' e
and socil liclds wind for the promotien of human rights, and sue The
commisstuns @5 may b requltes) for the performance of 115 functions. |
Copmission on 1lunron Rights and the Commission on the Status of Women
e the sabskliary bodies of the Ecopemic and Social Council. _

(41 Pasa (c) of Article 76 stipulated that one of the basic objectives of
the trusiweship system is to encourage respect for human rights and for
fupdamsenty] freedoms for-all without distinction as to race, sex, language or
relighon,-and to encourage recognition of the interdependence of the peoples
ol the world. }

Iy adddition to the above provisions, the Charter has réferred repeatedly
the coneept of Tundamental human rights’, ‘the dignity and worth of the
human persen’, ‘equal rights’ Yjustice’, 'soclul progress’ and fundamental
freedaris. The Charter devotled three Chapters to the self-determination of
pruples, _

The abuve provisions of the Charrer make it clear that the State’s
treatment of s own citizens 15 a matter of International concern. Although
there was ne universal agreement as to the precise extent of the 'human
rights and fundamental freedums” guarantesd to sll by the Charter. there is
at present no dissent from the view that they have become pne of the basic
principles of International luw. The above provisions also imply that two
major values of international law-—an old one, respect for State sovereignty,
i @ more recent one, respect for human rights have been Integrated.

_The Charter by incorporating the provisions relating to promotion of
human rights and fundamental freedoms opened a new dimension towards
the progressive development of International Law. Individuals became a focus
of imernational concern by acquiring their own rights. All member States
were required to promote obsecvance of fundamental human rights without
distinction as to race. sex, language or religion. The Charter universalized
and internationalized the concept of human rights which hitkerto was
'ﬁd':'!f’“ﬂ in some countries since last 200 years. It was universalized In the
:T:iﬁ: thal l:ht_-rlf was a general acceptance of rights by national governments
i was mterngtmﬂahlzed because Fhe reatment of citizens in one country

tame the business ol other countries as well. [t was the first international

ducument which recognised the respect for human ri Ric and
Ireedums as 4 principle of Imérnntlun_.ul Law, ‘['hmrg undamental

the ’"El.hmi: of achieving greater unity be
4 are indispensable for the malntenance of internati Jedce ant
E!um;-,r. It is elear from the wardings of Article 55 of ﬂmngiztmér ‘I.F:I'?Iiil ]11;:
W0 that the United Natlons shall promote universal respect for. and
distine s o human rights and fundamental freedoms for all without
can !mm o8 10 face, sex, language or religion with a view to the creation
mﬂuj tions of stability and well-being which are necessary for peaceful and
th?_rqungnﬁ among nations. The observance of hyman rights therefore
mmmns an essential vlement nr‘ pedce, justiee and will-being necessary to
‘h!’ms::l the ﬂwelupa_nent ol frmmll;,r relations  and copperation among
the 5, “E_" as among all States, Presidem Truman at the clusing address 1o
"n Francisco Conference as to relationship of the promotion of human
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Ctiectly, as relevant in e sunse that they form part of the public policy

ol @ Stute s @ signatory of the Charter The guarantce for the protection
ded in the

of b rights and fu reredonts Was also not provi
Charter, Althuugh it was pra ican States during the

drafting of the Charier at San Francisco Conference that it should contain
an 'lnternational Bill of Rights', a speciic list of rights could not be prepar
due to luck of sufficient Lime. and therefore, pfunmliun as well as pru:ecﬂun
of hunin rights \Wwas explicitly rejected. Provistons relating to human rights
in thie Chiarter are therefore general and vague. F i
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man rights within

pPresident of the
negutlal:iu‘n

o sffective conrdination and the mainstreaming of hu
o0 T tions systeny, The Summit requested the

Jgritt! .
the L Assenibily B0 conduct open, transparent and flisive
functions, Ssize,

i:'.t;l::'l;'ilﬂ. e ol establishing the mandate, miodalities, .
::ulrup@ﬁ“"-’"' membership, working methods and procedures of the C:QUTIEIL
Promution and Protection of Human Rights by the United
Natians.

p st i and eocouragement of respect for and ohservance of human
pighits aued ILr:lLl_.'um_-nml [reedoms I8 one of the purposes of the United
Ml s (He Chisrter of United Mations mentions the term, “promotion of
b plphins” seven Tmes; bl makes ne reference to “protection of human
pights’. dostion arises how this purpuse is achieved by the United
Noujons ? 1t is 10 b noted that the role and scope of U.N. action in promoting
and protecting human rights have tremendously Increased In the last sixty
Viirs

nternational

T term promation of human rights' may mean setting aof §
ctaindard of  human  rights,  education and dissemination. The prime
respansibility for the promution of human rights under the LN, Charter
resits I the General Assembly, in the Economic and Secial Council and its
subsidipry body= Human Rights Council. The General Assembly by adopting
reaties has set standards® and socializes into those standards. Holding
canlerences and seminars to spread the world about human rights values
found in these international documents are also included in the promotion

of human rights.

The term ‘profectio
and enforcement action
Linied Natiohs apencies ¢

n of human rights’ which may mean implementation
does not find place in the U.N. Charter. Among the
ynly the Security Council and the International
Court of Justice can engage in enforcement action; only they have a
competence 0 pass a binding resalution or issue a binding judgment. The
Security Council can threaten or vote sanclions in relation o its own previous
actions or that of the Court. Enforcement is thus the authoritative application
of human rights. All other actions beyond promotion but short of enforcement
may be considered as implementation cfforts.! Implementation thus includes
passing non-binding resolutions about specific problems or States. When a
;*;'N agency approves a resolution calling on a specific State to take specific
tu:n&n rights action, It is considered to generate political pressure on the
b?;fﬂ a.-lud thus an effort at protection. and not just promotion.® The United

AUons in the past has heen able to promote and protect human rights by

umber. of ways which are as follows ©

1) Human Rights Consciousness
I The first and the most important role which the United Nations
;“5 played is that it has made the people and the States consclous
lh'”":‘.f- the human rights and fundamental freedoms, It has sel a pace
N establishing minimum standiards of acceptable behaviour by States,
Ennt.l liirnclﬂmatlnun of the Universal Declaration of Human Riphis
*T"""—_-—-j n.mg the universal code of human rights may be regarded as the
L ?:;:ﬂ P’ Forsythe, op cit p. 57,
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HUMAN RIGHTS BODIES UNDER THE U.N. SYSTEM

A mumber of bodies have been sstablished under the United Natioy

¢ human rights. The Tfirst and the foremay

system Lo promote and protec :
important human rights hatly was the Commission on Human rights’ whig
was appointed by the Economic and Social Council and approved by th

General Assembly on February 16. 1946 (Resolution 1/5 of February I
_ y 24
1948}, Tlie Commission on March 2006 was replaced by the Human Rights
Council by the General Assembly (Resolution GIVZ51, March 15, 2006), Th
Resolution recommended Lo the Economic and Sotial Council to request the
Commission to conclude Iis work at its sixty-second session, Accordingly, the
Commission concluded the above session:.on March 26 2006 after Etﬂleﬂ.I".i
of wn':;};ﬂ for the prometion and protection of human rig‘ht.s J I

ponsibllities of another '
Biiatin el Pt e':tl::}:l:f [r\i ::;E?nﬂr'iging EUd}t:FthE Sub-Commission o
under the authority of ECOS0OC R[ﬁﬂlulﬁﬁ oy 1‘11;;’.?I f Iijd oy June:21. 194
?ﬁ-sum;; gﬁhf Human Rights Counecll in 2008 9 Hulj" 21. 1946) were ais!
une 30, RO
¢ decided the extend exceptionally for dnee;fe;ru;ﬁec::l?ﬂ‘;:i;

inor €

I. The Commission was composed
State mepbe amposed of 1B mesbiory’ 4 - -
to 21, and ll:r E’Elﬁg ;.;_uw“ fepresentatives. In r;az“ﬁ:f"’.“"“* by ECOSOC, Each
The Comenission m: Since. 1991. the Commission L PnneEs s, 108
v anaually in Geneva: for siy L’Eﬁimmnﬁr ‘Governments
sbivations. Such : suss inning In March, T
sl sEevinge _|'I-ﬂ1.re bk F}.Hﬂ:: :ﬂﬁl “tl:lh urgent human right?
2. The Sub-Comin . Liirn Hmes by the end of 2004, The
vstalilished o rr::;.iﬁm!?:dr:l:;nd m“iﬂ-;lt::ﬁ:dt; the Crim ey
' make roce ! ' rotection of Minorities Wi

th prevention and di s T .
_ 5¢ L LLLEL U P T
The Sub Cominission w.-.;'ﬂnmm“ ARJINsL rucla) tm:“ oLy Commission concertiné
o the conseii of thelr Poubt of 26 1rltv::rn'nhu:q:;-_,.mh'm“mi andl linguistic minorited
individuals amd not o mumu Miwiibirs elected by the Commission subjet
ncluded: (1) The: Working Group on Conp 357 sranments. The Sub-Commisttt

- Munieat o 2 Working Groups whit
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o T Y o : ailifet to the review to be
piers ol e Sl Comumission, sulyjm _

anl ["J::III::“‘!‘I..:".HH' ol I conlocmiry with  the Gooeral Assembly
pndertitit Bidal ol Marcly 15, 2

Hn::.nlmluﬂ‘.lw Elie T rant Bronsian riphits hodies under (he UN, Charter
Pyt ;
A TE i T

HUMAN RIGUHTS COUNCIL
L Wl Jeaders - [Moads: ol State and Goveronment met al United
.U“.H--I::;. iirties I New York [rom September 14 to 16, 2005 and
Nations 'r{q;cutl\i‘.!ﬂ ot the e of the Sumimit Known as 2005 World Summit
adopicd ," Il'I'Iu:' Otoanie doeamet contirined @ number of global lssues on
ﬂt-d'mmll o leaadiees agre et to take act i They sgrecd to create H.U'.N' Humian
o a1 whiely shull be responsible fur the protdction of all human

ey Laune _ : . : 2
H'ﬁ:}i sl fundmental freedoms (i sl without distinetion of any kind and
g

i g fakr and cgquial mannes B _ ;
' I drchet Ao bmplreent the above F:—ruvi:.'mn_t.'-r the Quleom I:-r.t.lrll‘llllzln:.l
the Gereral Assembly on March 15, 2006 adopted 2 resolution to estal ;
(e Humun Rights Councll based In Geneva, In replacement nfh:lde
Commibssion on Human Rights,!" The Councll as an inter-governmental body
respormible for strengthening the promation and protection af human rights
around the globe and Tor addressing situations of human rights violations
and moke recommenidiations on them, To may discuss sll thematic human
rights issues and sltuations that require Its attention, The Councll is a
subsidiary organ of the General Assembly.

Compaosition of the Human Rights Council

The: Hummun: Rights Councll consists of 47 members who are elected
directly and individually by seerel ballot by the majority of the members of
the Genbral Assembly, The membership is based on equltable geographical

sisl

12] The Workimg Group on Comemporany Form ol Slavery. (3) The Working Group on
todizenous  Prpudution. and 4y The Working Group on Miponties, 1L olso. established
sewsional workify proug o bppoiined special rapporicuns 1o specific issues, such as, rights
of persons detathed on grounds of mental ol hoalih oe the human mghiv implicaons of the
now Gtermalinal geononisg oo,
The Sub ‘-".':.Irllﬂ_ll_hl:uﬂ slighiod comcrete aspecty of discominstion in varoos walks of
B such e, discrigtion oo cducdilon. disgrimisiion in employmett Snd ooE Ll o
derimmation w the matier of weligious rights and practices and in the matter of political
Mgt Wecrmtinaticn ol respect of everyune (o leave any country, including his own, and 1o
oW o Ry pounlry: decrimiisie apains persons born out of wedioek;, equality in the
admunbdegtion i qsiees and miczal descomination  n The pﬂil'iiﬁl ) Hﬁnl:n'l'l' il and
Culiirgl yshers ) ' 6 woe
Under the Sub-Commission. a soxial Tomm ssartod {15 work in 1o follow n
:*:::‘:;: ol paveny and despilion throughout the Werld. The I"nmn: w?rim}r::ﬂui plgl;;:
“mﬂkm::Jmlmmlutf_. of & guridical nogre. pindelings cand  recommendatives for  the
iy Wy riﬂiu:r welevant LN, bouies, and folliwe-up on the agreements reached ol the
onlerences. und the Millennlum  Summit. The' fird session discusséd  the
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The Council holds: regular ;
June and September, The: Coune I
sesston to addeess humin r_Eghfh vio
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Funetions of the Human Rights Fuyl'lml o
The Councll peclurms the [ollowing functions '— ] .i :
) Tt shall promute human rights education and Earnhng as well a
advisory Sérvices, technicul assistunce and capacity building, to by
provided in consultution with and with the consent of Membe:
Stales concerned:

b} It shall seeve as a forum [ dislugue on thematic issues on-all
hunan rights;

(€)1t shall make recommendations 1 the Gengral Assembly for the
further development of International Law in the field of human
Figihts,

Wl B shall promote the full implementartion of human righis
uldigations undertaken by States and follow up lo the goals and
tomnitinents related 1y the promution and protection of human
righils emanating from United Natinns Conferences and Summits:
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1) Universal Periodic Review (UPR)
Thve Conni il adopted @ Resoluvion 51 on June 18, 2007 by E“mﬂﬂ;Rs
for & ik hape pelarins whiich inchnled the estahlishment of LIPR. The 3 -
% A UG PEOEENS whivh Invilves a review of Ehe human rights recorcs 0
Ll 162 mwembers of the Lnied Nations once in every four years. Thus. 48
Srates will e revieiwed eachy year. The review will provide an ppportunity
bor all States bodeelne swhit actions they have taken 1o improve the human
rights shtuat s It thedr conntrips 1o overcome the challenges 10 the
ertjory miint bl husun rights, The ulthmate goal of UPR is the jmprovement
of thie baman rights siteation in every country with stgnificant Cunsequences
for people asound the World. To achieve this, the LUPR involves assessing
Grate's human  piphits records and addressing human rights violations
whutever thiey seeureed. Tt also aims Lo provide technical assistance to States
s entisnce their rapacity to deal effectively with human rights challenges.

The reviews are conducted by the UPR Working Group consisting of 47
members of the Council and k is chaired by the President of the Council.
Huowever, any member of the United Nations can take part in the discussion
with the reviewed States, Each State review is assisted by groups of three
Siales. kngwn as ‘trolkas who serve as rapporteurs, The selection of ‘troikas’
hir esich Srate review is done through a deawing of lots prior for each Working
Canup session. Following the State review by the Working Group a report l%
prepsted by trolkas with the invalvenient of the State under review and
asistance from the OHCHR. This report, ceferred to as the ‘outcome report’
provides a summary of the actual discussion, It therefore consists n!'F?h
?::ahmﬁ. conuments and recommendations made by States to the mumr;

i g gt g L

T o - a .
:m"mm“"""'lﬂi cotitatned 0 the final outcome, Th}; L:\F'R i-.]:]x.!::f T
littes wee accountable for progeess or fflure In limplen £55 that all
™ omutendations Whon 1L cones [ n implementing these
n mie for the second review of a State it

e ———

L b il
amne Uw manddaie of the Speclal Happoncur oin the s
¢ ve slius
t':, Moaiunar was estabilidied by the Comimisaion on Human ‘Hi I:““ gEBUAN Fhts
TESM andd eatended In resedution 00T AL T8 NI s Khits In lts resclution
"o

Lol decided 1o entervd the madates of the special procedi V. the Human Rights

M Human Hights until Uiy could e comidered by the HTm::. ul;:r ::mugl::lm“
gAes nicil

“rerding 10 e ennual programine of work (Hewlullon %1, daed June 18 2007)
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. ; heon doing :
st pnwi‘dv 1n|'i‘:rt'r1'nliﬂ“d““_whﬁ'i]éhli?;rsr v:ﬁview. If Eﬂffiiﬁdfﬁ E
' sl ions e durits ‘Cauncil -
recninmi ppcdit H_:‘ e LUPR the H.u"mn ng'l“-“r;; !:mli non _.;mper'ﬁ“f-‘“ by 5

”:-n”l‘ﬂlliﬁ wit case 0

i aNIres it W

Srate with the

(2 Complaint Procedurs ced Resolution 51 1
on June 1% i ﬂdulin address consisteng

aulil need 1 (ake in

umisn Rights Counell . :
establish  complaint, procedure whose ﬂP:‘erl;’: sind turidamental freed
s violation af gl huma gundur oy circu Castances. ﬂThe"u

patierms uf pros : _
aceureing in @Y part of the world and o b miteed by individuals,

: . s jcatil
comphaint rocidure ackdresses mmm_unlc&_ X ctims of hum
grm.fp&. or ni:m-g{rwrnrlwntul organisations (hat claim 10 be Fxanh "-"mlﬂtiﬂr?
hat have direct reliable 1 pe y
arrled on bY two Working Groups,

rights violinions of t Y .
Funetions of the Complaint pocedure Are five Inde :

arki i ) consisting of Hve ndependerit
tie Working Group orn Communications (W ) Ing ¢ (WGS) consisting

1 jrua
and qualified experts and the Working Ciroup 0N 5 P
of Tive menibers. They examine written communications and bring them

the Human Rights Council.

(3) Special Procedures
Special Procedures Js thie general name given o the mechanism
ta address either specific country

pseablished by the Human Rights Couneil
situations or thematic lssues ir all parts of the World. Spectal Procedures,
with the support of the Office of the United Nations High Commissioner for

Humin Right (OHCHR) undertake country vigits: act on individual cases and
cuncerns of a hroader, structural nature by sending communications to Stales
cur_l_rﬂrnﬁﬂ: __-_:undu:t thematic studies and convene expert consultations
Special Procedure report annually to the Human R!ghti Council. Pe ns
performing functions within the scope of Special Procedure ; Emﬁp‘d
Special Rapporteur, Special Representative of the Secre W are

Independent Experts. cretary-General or

(4) Advisory Committee

In September 2007, the Cou
. i sl wil  decld : -
:Eﬁgﬂﬁeﬁr}bﬂﬁdmmg Resolution 5/1 to Epr?:?.-idf ni.:reate = P
the Frulr:ﬂtiﬂrf'r aﬁ;'L;urF[EE:ImImmm replaced the former SPETI: Ao g
mesting in Aupust mrgﬂ 11‘;“&: Hu:nun Rights. The Eﬂml:::;[{:!:: rl'-jmrlliﬁfti:?'l:;
experts - 1he Lommittee Is co e
_h;..rpﬂmu ::irlnﬁf;tin_s’: the various reglons of Rﬂuﬁyﬁd of eighteen Independent
and may be re—;:l:::]t'u;ht‘ Council. They are elected Fi;rld, E!r-rmperts are efected
to the:Council In the i Advisory Committ Jetin of three yeat
he manner and form requested h;ﬂlfr‘tﬂ!-rldea (a) experties
. It mainly focuses on

studies and resesre

i h-base ;

conslderation anﬂ;ﬂp"mu:']d advice: (b} to propose to |

Impliement (he promating ﬂ. m'“ﬂﬂiﬂm fur furt her " f-h}:} council for the
' research proposals; (c) (0

e withil -
ﬂ_lllrm[(;d] Ek”tﬂﬁ:;?ﬁ.ﬂ lts advi
Resolution 610 '8 resuluti - He mandate of
3 - W}'l.(.' = s, FT_I[' 1 o the Eﬂmm
Lexeciirion un '“um;ﬂn It may Instance. the Council “:;Eﬁpﬁ
ee to elaborate a d
raft

adupted Resslution N righs
study on hey H101 whereln §p ¢ . i
t practices on IfhEH It requestod the Eu-mg F:#;:?::l n';h;rfﬂm““ﬂli
persons, The Advisory j

e |:|r miﬂSinH
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- his and
iven [ipny other topies such 85 hun"IﬂﬂE :Etﬂrruriﬁt
bt ta fuod, right of peaples to PEACE.

report to the Council. _—
diary budies. of Human Rigf
Peoples which

(b} Forum of

Comimittes Wy wlsn g
intornatonil sofidarity, rig
hostage paking lor sty and te make
i o subis

1y adidivkin 1o the above ot fwer ;
Cuvicit are ) Expert Muchagism on the Right of tn::kli*i::r?:'
peplced the working Group on Indigenous Populations;

Minurity Tssues® and (o) Sweial Forum.'

Review of the Functioning of the Council "
At the tine of the creation of the Human Kig :
Assembly decided that the Councll shall coview Its work and Its mﬁ,ﬂm:,;]:ii;
five years after it his come Into existence. Accordingly. review of Ei G
and fursetloning of the Councll was done:in the year 2011 wherein a Rgsn u lﬂf;_
1621 on April 12, 2011 was -adupted entitled ‘Outcome of the Review . o
the Work and Functioning of the United Nations Human Rights Council. It
was stated that the periodicity of the review for the second and subsequent
eycles will be of four and a half years. It was laid down in the document
that the Universal Periodic Review Votuntary Trust Fund established by the
Council in its Resolurion 6/17 should be strengthen, in order to provide a
source of financial and technical assistance (o help countries, particularly to
the least déveloped countries. The document also laid down the modalities
for the Impravement of the working methods of the Council and for the
establishment of the Office of the President of the Human Rights Coungil,

(2) OFFICE OF THE  UNITED NATIONS HIGH
COMMISSIONER FOR HUMAN RIGHTS (OHCHR)

The Office of the United Nations High Commissioner for Human Rights
was established by the General Assembly on December 20, 1993.° The Office
of the United Nations High Commissioner for Human Rights® and the Center
for Human Rights." were consolidated on 15th September, 1997, The above
reform was made in the wake of the Vienna Conference on Human Rights
of 1993 whierein it was stressed that a strong institutional machinery is
required to be established in order to promote and protect human ﬁﬁlﬂs
effectively. The Office is located at Geneva. It maintains a Jaison office in

L Iv wos established 1o provide 2 platform for promoting dialage a ;
isstos pertalning to national or echie, rellg}:mi:s and !Imgﬁﬁ mjmrfr;;mmm“ i
% Secia)l Forum was estabhshod for nuaking dialogue between the representatives of
membor States civil society including grass-roots organisations and fnberspo ,
argahisations on issued linked with the natioral and international mvh'nmnmmmmmtﬂ
far the promation of the enjoyment of all human rights by all, el
:- ?::Eenrml Assembly Resalution 48/141 dated December 20, 1993
+ The Ceneral Assembly on Dicember 20, 1993 created .
i-:;ll'i'hl‘n-rﬁlnmr_: of Human Rights In under 1o P-'Wfrﬂl-:’#::: PPP:%E:E:F UM High
E Ry T T by-all of all the civil, pollitical. emromie. social and ﬂ-lltl.ir:ul 'h'-’ affective
H:rl.'}mlm Wit |LI.'HII.'I':.E at {:(:nnla-'a' 10 eoocdinate human rights activit tights. i
: ur e Comuilssion, the Sub-Commission. the Huma RHF vitles, It provided
m-liuw un the Bliminatlon of Racial Discrimination i“: Miﬁ:tl 'L_‘:'mrmn&; the
e Eative bodics. It prepored  studies, ceports: and pisbhic v pollkey making or
4%?‘1 services and techilcal assistance 1o Eﬁvﬂnm“ Whe “Hm"-'_" and FI-T‘::'-"I;_ ded
the 5::: peogramiw of agtlon relating o human rights; s, hﬂ (he Curieral Asstmbly
the Eumn: ?“Hﬁ&._fyrhﬁmm to Combiat Raciim and ﬂarrll'; I;I:i:‘;lihe e
Uni mplemented the different aspects- of the. minatisn | tuga.
tod Mations. Programme. entrusted ta (hy

his Council, the General

: 3
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stry offices arot

new. York a5 well as mmerous cout
. osition of the OHCHR \ - appeint
M e OHCHR Is headed by @ i ligh c*"m}’;‘ﬁ‘:tﬂ;ﬂrr “;‘iiim ﬁippﬁig
e Secretary General of the United Nat W"E.}m: of high moral standing ay
! : jghts field and 5

. the Gurieral Assembly. He shall be 3 pel
by the Gt sseanbly. ing expertise In the huran o ‘
' g given to gmgraphlw

p'rmnw] integrity POBSESS 2 o |
Liderstanding of diverse cultures, Due rega ; h
- i E ) i 1 . g a - rlﬂrmﬂllﬂran
cotation - The High Commissiontt SHE]lﬂ:fﬂﬁﬂ T uador was ﬂDmlna-[,H]:'
when his name wa

of the under Secretary-General, Juse Ay
hy the Secretary-Gene it
y the Secretary pneral as the first High 994, He assumed olfie

canfirmed by the Ceneral Assembly on February 1% -

on February 14, 1994, Presently, Ms. N, Navanethan Pillay of South Africy

is: the High Commlssibrer She: assumed che office on Seplember 1. 2008
t.lff term was extended for an addltional two years on September 1. 2012
,L_-L_d“Pl“ Augast 31, 2014, The General Assemmbly has appointed Zeid Ra'ad

id Al Hussein after the expiry of the lerm of MNavi Pillay.

‘ m_”?;ﬂ::i :;’Hh E'i"_lm.mmtilunﬁf for Human Rights Is responsibie for all the
b4 ihe G Tﬁ. CHR. Helshe carriers out the functions specially assigned
S die Resalution 487141 of December 20, 1993, /e

reat Sl b dy
responilbilities given: by thEtE;E“ P“Si]ﬂf the High Commissioner. The Specilic
are (1) 1 promote and wsBnera Assembly under the above resoluti
1 protect the effective enjoyr = 0 )
cultural, economic litical x joyment by all of all th
el political and social rights, Includ Bichi

nm.-igc‘ (L (2 to provide advisery service ; uding the right w
:mr:iii.'l':i_c :3 the field of human rights to EIﬂIEE‘ h'-‘:ﬂhﬁlﬁﬂl and Ffinancial
S :[ I“Tliu-_d Nations education and public ﬁn:f L request them; (3) to
: : THEn HHI’LT-: rﬂ‘] o Plu Al = . armation pr .

o the full realisation of h Lo active role In rem ugrammes In
human rights violati tman rights and I preventy 'oving the obstacles
with Governments In?;.nfj throughout the World; {5) t ng the continuation of
e E.UIIJ|;:IEFE.L'F u:; Lo secure respect for humu“ Engage In a dial
(7} to corroborate I1mlr| or-the promotion and Pmtﬂ_hghm () o
throughuut  the Un“;mﬁ rights promotion and on of humagy i
stréengthen and st ations system and | Protection rights;
human rights in Mﬁfmttne the United Nations 8 to Fatinny) Activities

ta the above the H'r :‘“ Improve jis Efﬁl:ien::,r"a“:md““ﬂf}! in Lse, adapt,
assigned to him/her Lﬂ Commissioner also perd; effiectivey the field of
advises the Sﬂcrnmr_',--yc‘l;:suhﬁq”““l Fmiutiuf?;rgl? fune o
area of human rights; Enﬁuri:;l $1 the policies of the Upﬂ":}r*mﬂhi

is glven to the projects at substantive and nited p,, 5 bodies;

- origams and bidies of “‘S’lEE Secretary-General at &% of the Hve <

Soteie ity gt o Rt ather MELEINGS oF hype rights
armimissione s as declde ILFTEA T - m; s

n 'T::{;T:; 1?: accountable to th&msifrit,ﬂ, é"!'ﬂ Smtar,!ghé-ﬁ nyEnL;'ghts

1 Commilssion Ary-ueneral, e I and
or her activities, is wr for Human rl Braj

as officer i!'l-l:h'art;:!i:!i“iﬂj hy & DEPH[}' tio [ﬁgt;lbl j;:: tt:ht m”“"'ﬁm

sddition, the Deputy to the. High Gor the High Casioner o OF

Commissioner. The D histrative assignments a:ﬂr st mﬁhﬂ@r cts

gh Commisgyqihe " |Hif
iong, Higy.
v ligh

ind the World-
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' . ; Ly i Assisiarnd s
new Yook $Th whitc b is heaedynd Ly b
et the High U anomissiones P Assistnnl LU

o | cpptant om0l
' o anamiber al luni tons foehdiog plwe pepresen %
- ol paliey making bodles. wit

tmmm“mm’r mt Hmadipuarters, ol pie s j srovides
At miissions ol Member States (e New York oflice Hm;h:' High
arwd  reconumendal lons  on subistanitiye  matiees e

hich 18 enlled
I-"l"l'lll whin I%
¥ { qonietril

the High

pthpariers W
perptary Lot

Conpuiniissiones r
T
Human Rights
(he VG HIR pecforms the Tullowinge Tunct fusris
n rights by

| The UHHE HE promotes uatversal enjoyment of all huma
giving  practical eftecr 1o the will and resolve ol the Waorld
cormimunity s expressed by the United MNatlons,

2 The tHlice plavs the leadiog role on human rights 1S3ues and
emphasises the importance of human rights at the internatlonal
and nationgl levels,

3 The UMce promotes internatlonal cooperition for human rights;

4 The Office stimulates and coordinmces action for human rights
throughout the United Nations system,

5 The Office promotes universal ratification and Implementation of
international standards;

& The Office assists in the development of new norms!

7 The Office supports human rights organ and treaty monitoring
bodies.

8. The Office responds Lo Serious violations of human rights:

8 The Office undertakes preventive human rights action;

10. The Office promotes the establishment of natlonal human rights

infrastruclures: _

Il The Office undertakes human rights fleld activities and operations;

12 The Office provides education, information. advisory services and

I technical assistance in the field of human rights.'

In recent past the OHOHR has been working to meet the
inreased demand for support 1o the yeur-round rnimlngs of the ﬁf;:ﬁ
Rights Council and the human rights treaty bodies,
hr::r:?dh lon to the abave two main human rights bodles of the Charter

tman,l m 'Lhawrl bodles mnsi:uhtg of committees of Independent experts.
-—-_I._.'_:u [@‘,,” ::r’; ,:::,I::::d :l :if:::nlﬁnnﬁlwlth the provislons of the treaty

:'nd rh-__ﬂ-llﬂ'\ Comnilssioner on Nuu-r:ﬂ:-r-r ..ELI'J- ;;:THH:: I::ﬂ:?h‘:t:n“; rr?:f:‘:r;ﬂﬂmmh

mﬂ::':nilh o qumu Fights  edusal s e High Commisstoness office will nl,-ul:

W cighiis wankshiops Tor gy er it olllclils, fudges prosscutors lawyers

Police and prisod offi hals. T b . on
I oddso, leglude s

: i (8 W D wwrETale “"I.'d'k&hp;

by e righis ﬂd“f‘“" human rights aind the police and the punistiment of mingr
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that they monitor. OIICHR supports the works of treaty-bod

) iNg requiremen
them i hilFl‘llUtﬂﬁing their working methods and reporting requ s
through their secretarios.

|
Implementation and Manitoring of Human Rights

; an rights unl
Theré canngt be an international protection of hum gh g

PV e
there s a strong and  effective machinory t;_ﬂl' ;ﬁmﬁ;ﬁi‘lrﬁ{}:ﬁﬁ:ﬁ
Implementation is the Koy to making the system o mli s iy It
of huiman vights effective.” But the protection of humgnft‘ grasnns Firetly, the |
lovel bs a difficul problem because of a variety of P~ it .Im Iieslthat :
Internationa Court ol Justice is open to States only. E}F Wi
individuals have ng access 1o the Court Thus, it has alwagg mﬁ;i o ii:
shiertain the petitisns and requests which have often. been i rEﬁfJ »
by Individuals, Secondly, the Jurisdiction of the International Euur} o 2 LSt ;e
depends upan the consent of the States involved, and this has hg_en one by
few States to disputes involving human rights. Thirdly, even If the

! : ational police to enforce
the: decisions af the Court. Mo doubit, the Secuﬁty Council has I:g_&cn
empowered L enfivee the dectsions of the Court against a party to a case
Which has failed to petform the obligativns under 2 Judgment of the Court,
If the matter is brought before |t by the ag8rieved party” but it IS régarded
a5 a political body and jtg recommendations are sometimes motivated by
political considerations. If (he barrier of veto §g NGL crossed, the Counecil
becomes incompetent to take. any declsion agaiss

the State which has failed
o comply the decision of the Cuun_. F'l:-urthlj.f. altho
of Humian R ;

endanger Internatipnag
The abaove liinita

implement
Internation lewvi) makes ji tlear thy Sl

ion of huinan rights at
human rights YESLS within the |a

| L the mggg effective way to implement
el Syste

law of a Spape IS retjulre o f.ihed
vinlations. of

q : ifferent States. Domestic
Ieteeratiy hlu Provide an effective system aof remedies for
RIBAES Latw by g . uman righes ubligations, International Human
human Figilits vitla m::':_""“e that alrong so as g enforce ang implement
e rnstiun,) s Hm?ia_ Tnmitted by & State. However, 4 variety of
Violativns gf Bign

“en monitoring and dealing with the cases of
special rapporp,,

tions  on the

G right_a. A

VRIS g been g4

right::. Munituring rl-'ﬂ-'-__fhﬂ"jﬂ. s

which are ag Wollows
L Richard B. Bigor

Bilder An
Intermational Humiay Overview of Internn

ki ¥ =. B &
Poil Rights Praseicw oo 20003l Human Bicil

Up o moniter the violations of human
M may broadly be gy ided
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ghatseier of sanorsney, rule o Imeeatlonsl tiw e they do not acgquire the
status uf %g;tuml T:I-mlptm ol Internationg) law they shall be hiﬁ:];ing only
qn thise iaies WHIEh ure perdes 1o (heim.. The ciahis. mantioned: theseks
shall h;-l q;uil;lﬂ:s to all l‘li*u:I humian Beings of such Emres'n:ml-;r It implies that
the individuals buman eights g fundamental foand AL i e
will -of the State. Thus, by becomiy o part gt el gy s
recunines thatt there were limits ot muryu::r w: p{éz;?;a e @ St
Implementation of the Covenangs .

The twn__Lukenianl:li Contained measures of implementation as well,
'i?!'ﬂi;hﬂiatéztﬁn "EP.:'::rh““? document, but later they were included In
iy €5. 1he system of
Coveniints: which are-as follows 3 Implementation is different in two

Covenant on Civil and Political Rights

The "t“m"*m“l“ﬂ““ procedure under the Covenant oa Civil and Political
Rights i“:' carried on by the Humian Rights Committee consisting of eightesn
persons:. The members of the Commiltee are required to be of *high moral
character and to have ‘recognised competence’ In the fisld of human rights?
Considerarion Is given 1o the usefulness of the participation of some persons
having ‘legal experience”” The members serve in their personal capacity. The
Committee Is composed from amongst the nationals of the State Parties to
the Covenant.’ The members of the Commilttee are elected by Secret ballot
from a list of persons possessing the above gualifications.® In the election of
the Committee, consideration is given (o equitable geographical distribution
and to the representation of the different forms of civilization as well as of
the principal legal systems.” The Cominittee does not Include more than one
natioral of the same State The members of the Committes are elected for
a term of four vears. They are eligible for re-election If renominated. The
term of hall of the first members, fg. nine members elected at the first
electlon expire at the end of two years, The names of such members are
chisen by ot by the Chairman of the meeting.

In accordance with the above provisions thirty eight State Parties o
the Eovenant met for the first time on September 20, 1976. They elected
elghteen members of the Committee whese term began from January 1, 1977,
The Committee carries out the Implementation of the human rights
stipulated iy the Covenant in four differént ways which are as follows \—

1. The Reporting procedure;
2. Inter-State Communications system,
3. Concilintion Procedure;

b Article 28(1).
. Article 2812).
3. Ihid
:- Artlele 2803,
« Article 20(32), _ | |
' ta the Covenant,
B Ani ersans shall he prepared by the State Parties ta the ant
Far ::ufg I:Hr'pz,;:!:ﬂfhpgmm party nyay nominate pot more than twe. pevsars These
persons sliall be nationals of the naminating States.
I Articte 31(2).
Article J1(1).
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w Liony Syste

juitl's Communies

g Indivie e T

The Repo _ _ Article 4 hich give i hu
I. L‘I-I‘l'f.ﬁnfe WH h I“Im | [t]ﬂ}r 'I“]'!,.’t' ﬂdi IF‘-L’d h o g i m I[u [h!

i pcc s on the pieasures pruﬂrﬁs made in the enjoyment of
suihantlt, reperk: e

: j
ps reports withi Ty
rights recognisad hereln and o ubmit the rep n ong

# il'_'Ed Lo 5 ;
e State Partles:are oA (, and thereafter, whenpy,
rmh:s.. iy tted to the Secretary.G,,
al thi entr

e Eﬂ"’{*ﬁa"t b
' shall be 5 ’mlthpm to the Commite, o
Committee $0 FEIEE S T g factors and difficulties t:zu_{ﬂr
of the United Nalions hall indicate the [actor g

hall transmit
I The report 8 - visions.? The Committee shal] g !
ansideration. Th he provisi u

(:il"ﬁ!i:llng the illlpll‘!InEﬂlﬁtiﬂ'ﬂ‘i?fﬂt;f.cgurﬁ and such general comments asﬁ"

ihie reports ad shall TrANSsH tate Parties”’ The Committee may , !
may cosider appropriate 10 Lhie ese comments along with y
Parties.!

transmit to the Econamic an d from State
copies of the reports It has receive ce with Article 40(1)(b) of;
- hire Committes in accordan the
~ The Human Rights th session held in 1981 adopred a decision 4
ﬂm;er’.ll?lﬂ!;:;‘.l:h::ﬁ :E:l::g S:mtt; Parties to submit subsequent reports t i,
perio Vhie : L : :
Connmittee every five years. The l:_ummin:ee also adopted  guidelins
regarding the form and contents of periodic reports.
Purpose of the Reporting System
Thee purpsse of the reperting system is (o obtain the necessany
informations as to the implementation of the provisions of the Covenant in
the member States. In other words, the reporting system perforims the
furiction of providing an authoritative information to the Committee on the
implementation of human rights. 1t Is to be noted that a similar reportig
system was also provided in the Intermational Convention on the Eliminatin
of All Forms of Racial Discrimination of 1966.° The reporting system enablis
the Committee to develop a dialogue with each State Party in mgard to the
implementation of the Covenant. Tn order to fulfil the purpese, th
representative of the State whose report is boj e purpese,
B8 present &t th eing considered is permitted 0
represent fa' ¢ meeting of the Committes, Although such persorid
rebresontatn L ot contemplated by the Covenant, Rule 68 permitted
g [ es.mtm..we Lo participate in the me eting, . pe .
eneral Cuidelines R i :
The Committes ap ?ia:l"gdthe [,tﬂr_ltents of the Report
to 31, 1877 adapted general g!:lii::lnli Session held at Geneva from August !
the repurts submitted by State P-;:_E?EE Fneerning the forms and contents
he ﬂrsfs‘ It Was decided that the reports sh
il Beneral legal Tramewirek Part the reports are required to prese?!
riHh{:TéEfridln Cop ity The rFPHr:ﬂt? n Which eivil and political right
? to the Cg ; should 1ay o of
h : : VEnant Y down whether any
¥ A separate ‘Bi) of EHHHIE' ﬂn'i:{E'tFI‘_I}[Ec[Ed either in the Constitution al

2. Joid ' .

i Artigle 40i3).
4 ron

5. Artielw 9,

T 1y
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TP TR L et lons and i wilint trrimstances, The repar ﬂtllpltl alm;
L Tuade whivthn thee peowvisiors ol thie Coveran o e Anvekind befpre and
liﬂ‘“hr et ed by ol oS othier ieitnals or aeliveledst st bve authorines
.‘ui.rl whai juiicial sdininistvalive e other  compelent i boriies ave
i saierion et ing dnrtan clghis. Thee tepont should deseribe what remeties
e avanllahle o el individaal, who cthibms et oy of hibs rlghts iy b
colted, and o what ohet disasures havie beon teken o ensure the
irplepianiis i ol the provisioss of the Cove il _

i the Second et 1he reports ace ceguired to preseribe the legisiative,
semimisirative ar other measures i Joroe o pepeed tooeach right; gnd any
pestrictions or lmitathds, even of Botemporary nature, imposed by law or
prartive or nosnv other manier, an U enjoyment of the cight. [t should
als destribe any oebor actors o dilficulvies allecting the enjoyment ol the
right by persons within the jurisdiction of the State! and provide any other
information on the peogi'ess made in the enjoyment of the right,

The Committer in 19590 adopted an amendment 1o its guidelines for the
subpnission of inlal and periodic reports relating W réporting by States
partles an action taken in respanse to the issuance by the Committes of views
under the Optional Protocols. In 1981, the Committee rovised its general
guidelines for the sulimission ol initlal and periodic reports o Gake Into
account the consolivated guidelines for the inftial part of the reporis of States
parties o be submitted under the various international human rights
instruments  Including e Cinenant. In 1995, the Commities further
amiended its guidelines with a request to States o include in their reports
mformaton on any lacters affecting the egual enjoyment by woman of rhe
rights protected under the Covenant, In 18999, the Committee adopted
comsofidated puidelines for State Reports amd amended al its 70th session
held In 2001 whigrein live yesar perlodicity In reporting (which the committes
had adepted In 1981} has been repliced by a more flexible system wherchy
the date for submission by a Siate Parly of its subsequent periodic report is
set oul on & case by rase basis al the end of the Committes's concluding
obsérvitions on any reporl under Article 40. The consplidated guidelines for
State Reporfs specified that : “() or subsequent periodic reports the
Committee has adopted a practice of stating, at the end of its concluding
dbservations, a date by the following periodic report should be submitted.”

The above guidelines were made Lo ensure that reports were presented
I an uniform manner. [| would enable the Committes to obtain a complete
Pitture ol the situstion in each State as to the implementation of the rights
FeCORriised by the Covenant. The Committee: was of the view that if the
fﬁﬁ'““ shall be properly applied by the State Parties to the Covenant,
"y Tmlttee would be able to develop a :urmtrur’ijve dii_ll-;:gm! with f,an;h
“-‘-"'rt.r.l.t.-,umy In regard to implementation of the Covenant. and thereby,
-ﬂl'ﬂhrjg l.l". B mutual Hndé"r—slam;“ﬂg il pﬁat,&[ul and rr!-EﬂLﬂj" I'Efﬂtiﬂ-l'l-‘i
Stater. :-;':iuns in accordunce with the provisions of the LN ﬁhﬂrl’ﬁl-ﬂ [hose
Eumm-mld'l had submitied their initial reports before: they received the
P’*ﬁrn' were informed that the Committes left it o their discretion to

b 1} ANy revised report or additivnal information they might wish to send
* Committee, ' '
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_ TLs
e of States Towards Submitti ng I:EF:: the Covenant
L (e st the g itade ol many State parties g

the Committee: It js gy, 0
et vl asiigtie i sobonit ting the ;Eﬂi;:y-{:i'ghth States were l-"ﬂqui::l;m
et dhe Teiot that o the end of |I5=rill | cecoived only twenty-three repior
sulumit the veports but the Committee FEEEES alter the remind

: L et e wanl | theiT FEpOFES ers
luly TR Soimee ol thie States sen N Rwanda and Un
b _ ) B uch as Lebanon. a 1Buay 4
serrverd tir them. A Tew Stales suc he reminders sang |y
di: penutts 1980 even after t - EHE
o serd Ui reports: by October 150! he State Parties in time g
Commitiee. The submission of reports by thﬂ Covenant. Thoy are n'fflulz
obligation of States under the provisions of the son including the pmw_u,jr
o perforin their obligations in good falth, _Nu_ rea k- or
{ . TR ] stification for its fallure to.perfon,
of their intermal law can be invoked as ju i
abreary Inocase of failuve 1o perform an “h”gauan.undm*'l;altfﬂ rg aiﬂrdw
with the provisions of the Covenant, the Cormmitiee tzd :‘-ﬂ "]]J;l Gﬂn by
artivities may mention their names which is submit d Social Eﬂnem
Assembly ol the United Nations theough the Economic and . Ed ounci]
Further. the Committee inav publish @ separate document on m.r_cr LUE reports
b should highlighn State-by-State the worst [FanNSgressors. It should be sen
b mieetings of State Parties with requests for action. 1t should be sent to q))
other human rights mechanism, such as, the special rapporteurs and the
Fiigh Comiissioer for Human Rights who should be asked to raise (he
subijert al tontaces with Stale representatives or while on country visits. The
ronsequenee would be that intednational public opinion would be considerably
adverse against such Stares
The Canhmirtes st its Tenth Session debated as to what ineasures shoukd
be taken tw encourage Stare Parties to submit their report in time. A number
of suggestions were made. Specifically, it was suggested that the Commities
should steengthen s approach in deallng with long overdue States. The
suggestion for providing assistance in preparing the reports to such States
if requested was also made, The suggestion was also made for listing the
names ol those States whose reports have been longest over due in the report
of the: Commities o the General Assembly so that the latter may call upon
the States (o comply with their cbligation under Article 40 of the Covenant.
However, nothing was lnalised. '
The Committer has been considering to the problem
delays in the submission of certain reports. In IEE;;. i ﬂlrmmi;:y‘ilg:ﬁ
Parties should not be treared differently. no matter what the Sitl..latlt;n I
nonetheless noted thar 14 Ststes were late in submitling a1 leasy W re rrr:s
and that, of those. five were lnte in submitting at least thyee l'l-‘lflﬂrta-'mﬁa
Committee recalled that, in such cases. States were Invited (g Submic an
exhaustive report covering the entire period since the: consideration of the
preceding raport in the past. The Cormmittee recently decided thag under ye
exceptional clrcumstances, when a Siates roport was uaverduye becayse of
material difficultios, the Commitiee could invite it to send a delegating,

Attitud

]

LoArtche 26 of (hd Viemaa LConvdentlan an (wt Law af Treaties {1964) lays o hs
Gvery [reaty in Bave f. Bilrvlloge vypon thy artios w0 1 ardd sreasi bae ﬁEJ'F@i'ni:rd by ";I )
I gerksd Tuiddhy ' "
2. Article 27 of the Vienne Lotviemtion on ihe Law of Tresties (19697 lavs down thag 5
Farty indy not Invoke the provisions of its inkomal Liw as fJustification for js =TT
W perlvrm U troaly
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cdiMiculties or Bsk it ta sub
disruss TRELTR ! i submit a provisional report:dealing only
with cerain l*f""ﬁ'{""!; g' the Covenant. The Committes rﬂEmend thr;ﬂ right
make putdic a list ol States whose ropgre gtk . _ :
1 held st the end of each *ports were overdue during the Press

Emlh.'_re.”[uﬂ' o r: HEsylun,
[ the past, the attitude:of many State Part Cove
i erthusiastic in submittin bl Ay

ciident from the Annual Report of 2008 o the Committee in time. It Is

rrrh“*“r t"E"FI-EFl"IE ﬂr *E Stﬂtﬂ‘ ‘Faru'ﬂﬁ'WEl'E
& wert il , ] E*Et‘l anh 14 re, I wWere b . T
iNicaragua. Somalia-and Equatorial Gsiiven) and 1 was ﬁﬂﬁﬂylﬂfﬁ
years. Non-reporting has therefure reached chronie proportion. States either
do not seport al all or report long after the due date. From the legal point
of view, noN-repurting s a violatlon of the ubligations that State Parties had
-I:IFh.Hj' un.[hr hrti':][-' 4'} Uf I'_I].E Eu""—"“ﬂnl-

Tm_ﬂnmmittﬁ! i the Fecent past tried to find a new approach to discuss
human rights situation in a State Party without & repert. The purpose of
the new approach 1S to encourage the State Parties to comply with their
obligations, Siace recent past, the Committee has decided to examine the
tunan rights situation of nonsreporting State Party in private. However, If
4 detegation from that State Party was present even in the absence of a
report. the Commiitiee conducted the dialogue in a public meeting. The
Committer in both the cases discuss the sitvation on the basis of a list of
issues whith was made known 0 a Stite Party.'

It is also significant o nete that some of the States that sent reports
to the Committee did not contain the required Informations For instance,
the Committee found that the Information contained in the reporis and the
arswers were incomplete in the report of Chile. The report was found
insufiicient . The report of Kenya was found “inadequate and too briel’ w
meet the demands of the Committee. Simifarly, the report of Tanzania was
slsa regarded by some members of the Committée as inadeguate and not
wificiently comprehensive. The repart of Mall was also found by some:
members as Incomprehensive. They suggested that Mali submit its second
repert: since the first report did not include commenits on the difficulties the
tountry bad In Implementing the Covenant or details on how human rights
wete respected In pral:ti-:é If the pecessary information is not supplied w
the Committee by the States, the very purpose of the reporting system is
likely (o be forfeited. It is to be noted that the reporting system s the
principal and mandatory means of the Implementation of the rights
mentioned in the Covenant. It is the only compulsory supervision machinery
avallgble to the Commitiee. The other methods of implementation, Le., the
right of individual communrication and the inter-State procedure operates on
e optional basis only. Accordingly, the responsibility of the Committee in
this regard and the cooperation of States parties in the submission of the
FERUIL (o the Committee is very Important.

Criticism

___The Reéporting procedurs suffers from a number of defects which are as

b The peactice has been ceitcised by Rusyian Federatbon and Trsdiz by stating that the
fiew practice of considering the situation of a Steta Party withoul a repart 15 llabio
"omest an atmasphere of confrentation which was undesiratle.

which states that the inltial or
averdus for more than five years,
overdue by upto 10 years, A further
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to consider all ¢
rea peent able Ryisdh;
follows | ot has not not considered j
A . In the pas hich are . a
(1) The Committes oshan, Those ,.qurﬁie'-_ﬂ-f t Session. For instance, 5

reports In hand in one se

10 ¢ in hand
session are postponed for cunsideration sleven reports big 1

- it_had anorts Was postpane
' Spcond Session | fiye reports Was postpaney

the Hﬁinﬂmvﬂ;i: r:'{l.'.‘p{ir[.ﬁ (pnstderation qil; “E;‘srﬁ hadl pwenty-thres re
cons e O N Sainning of the Third SESSOR L T ares. The nine othe
rly; at the beglnning of the 11 fourteen TepoTi=. r
E‘tnl:glr‘ul?rhm thae [_,'mnmilreﬂ E?'.iﬂmi"ed only pssions: Even at present

th 5
orts were considered h::;anurth and Fif . parties are considered j,
pumber of reports su

ed by the Stat ot be any delay in thy
subsequent years. It Is submitted that there dﬁ_ﬁuiia e e
nmﬁmuﬂnn of the reports. All ol them sh”ﬂﬂt it cannot be done In two or
next session. If the Committee considers con may be extended o

SB5
three week’s session, the duration ﬂf_ :::'v'w“h the work. The prompt ang

additional sessions may be held to co ; i alett ard st
active consideration ol reports -_v:m_:!uld m::-lke the State Par ]
in the implementation of the Covenan

(2) Elndar the Covenant there is 1o provision Ef“;ﬁa*::‘el:‘éﬂ;":{? I:;
correctness of the contents of the report. This very wed i :

to the States to conceal any matter which they do not "'""5?5 [f'hm_sf;me while
submitting the report to the Committee. The consequence s
of a few States were found neither t;nmpl&te nor correct in S0me respects.
The compliance by the States under the reperting system is therelore sporadic
and Inconsistent
{3) The Committee is required to transmit its reports and such general
commenis as (i may consider appropriate to the Stare Parties.! However. no
such ‘general comments' have been transmitted to the States In the first four
years of its work. It was only in the Eleventh Session, the Committee-after
having examined initial reports received from thirty-six State Parties agreed
on principles that reports of State Parties submitted to the Comrmittes would
guide its members in formulating general comments on States report. It was
desirable on Its part 0 have made the general comments on the reports
earlier. The delay in makin_g such comments to the States has unnecessarlly
prolonged the promotion of human rights. '
Litillty of the reportin tem depends -
reports submitted by F:f-;; Sfa?gﬁl:‘urti&;ﬁ;nd t;ﬂu:.‘h upon the quality of the
exercised over the rts of the S & amount of control which is
; ' 0 repu ' ThE atates concerned. Control can be exercised

LY

;*E':ts activities is concerned. Through the rugrfﬁﬂl:d as far as the human
Hfﬁ 132 n—;.ape over the development in each Slﬂ[ﬂg ystem, the Committet
provisions. The system would alsp be helpiul in Fumﬁﬂﬂrdlng tuman rights
issues of the State Farlies bilore the Wurld-cummu--ﬂ,.sing the human rights
~ The Human Rights Committes j5 an indepeig nity.
part of the United Natlons, though | it ent body. It dees not form

I5 5
L. Articlo 4D(4) #rviced by the UN Secretariat: State
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partiey are vequired 1o cooperite with the Committer In performing theit
ghtigs i, s than Coasprmil L iy thschape s funclions m:,n;'.m“.w Thi

S e L L s *.!_‘I“""'l‘“"*..“ capily hos been entrusied with the important
peapensiiliny of allivming, developing and strenptheaing 1he hasie standards

all - It rights law. It is hoped thut the Committee would perform its

(e Liuns elifevtively b order toopromicote sl protect humatn rights.

2, Inter State Communications System

The vinkation ol Hasrinan rights provisions by onie State s the concern il
the whole "'*"“Fﬁ-"- It thy provisions of the Covenant sre not given effect by a
Srate, ather State Parties may make complaints regarding the violations
befare the Hurman: Rights Conunittes, Howeven, the Covenant has preferred
po use the wird “comimunications” instesd of ‘complaiins’. - '

Procedure for Making Commmunications

Article 41 ""E' the Covenant lays down the procedure for making
communications. The lest is the bilateral negotiations between the States
cancernied. 1 & State Party to the present Covenant considers that another
State Party is not giving efleet to the provisions ol the present Covenant it
may bring the attention of that State Paryy’ The communication should b
made 1 wiiting. The receiving State, within three months after the receipt
of the commurdcation shall communicate the sending State an explunation
or any other statement in writing clarifying the matter, The explanation or
the statement should include to the extent possible and pertinent. reference
to domestic procedures:and remedies taken, pending. or available in the
matter.” _

If the matter is not adjusted to the satisfaction of both the State Parties
concerned within six munths after the céceipt by the receiving Suare of the
inftisl communication, either State has the right to refer the matter o the
Hurman Rights Committee, by notice given to the Committee and to other
State! The sbove provision shows that reference to the Human Rights
Committes shall always be preceded by the communication by one State
Party to anather State Party which has not given effect to the provisions of
the: Cuvenant. However. there is @& greal limitation in  making &
communication to the Committee, The communications shall be received and
torsldered by the Committee only if it is submitted by a State Party which
has made a ‘declaration’ recognising in regard to itself the competence of the
Committoe ' Such a declaration may he made hy a_Sl‘.am Party to the present
Covenant gt any lime stating that it recognises the compitence of the
-fﬂmmh'[Eﬂ o receive. and consider communications Lo the elfect that a Stawe
Fﬁl"_-‘_%f cliims that another State Party Is not fulfilling its obligations under
the present Cavenant. Thus the inter-State communication system s optional
lnder the provisions of the Covenant. Tt is to be noted that on this point the
Covenany differs from the European Convention on Human Rights which lays
down under Article 24 that any High Contracting Party may refer th{!‘

GMmishinn any alleged breach of the Convention by another High

_-_-_‘_‘—|_
I Ariicle 41{1){a
2. Article ag{1yia)
o Dreicle w101 (b,
.I’l.lll-:h‘.l'lﬂ”.




&4 Hummn Rights
wults automatical]y,
i pepdure resu 5 & -
Aecepranct af this pro |
; agriy. A
"ot Party. ¢ . S
E‘ﬂ‘:.iﬁnﬂinu MRS Cotwentio Ttig;

|| available domestic remedies have ly

. n
e Wl that i . - nrurmj[}l' with the Em—“ﬂ'i]
afer it has *""'I”:::l:::il in the matlern 1," T"]-; communication is eXam; y
invaked and Iinles of international In?‘ﬁ e Committee while conside,
cecopritsed Prine !:-L].n a closed meeting: 11 Jy any relevant i“r’-"“‘*“ii'l’ﬂa:E
by the meuﬂi_lltmu apon the parties Lo ml;::,-‘rrp -esented when the LT
ity oLt "“:‘:.;.fmm-rnpd have the right 10 also have the right to Mk
The! St Partie he Commitiee ' They @ makes avaj)
iy hu'mg.l_‘{'ll‘l.'ﬂdl"l'[.‘d h“,"" s In Lol The Eﬂn|m+[1EE ; ﬂ Eh'"‘
| with a view Lo friendly solugy,

ponilhy st in wiiting or
subutissions veallv or in : s o
its gooc] edlices to the Stale Parilos conoiit cighits. and Findarmisy

of the matter on the basls ol "‘w{f_ﬂ;ﬁﬂr human
frvocis. 3 recagiised I fhe F"w“ﬁ i required to make & report withi;

In every sueh matter the Commit m‘[ i =l t of the notice given by ;
twelve misnthys time from the date of the recelp it nar o it coiis
State Party” It a solution 1s reached. the l‘::_mnmltl.ee sh ched.! If the
toa briel statément of the facts, and of the SﬂIUFlﬂ“ rea ' s
Conumittee fails o reach o any solution, its report is confined (o a b
stotement ol the fares. The written submissions; and record of the ol
subimissions minde by the State Parties concerned are alse sttached o the
repait ™ ik both e cases, the report ks communicated to the State Parties
conceried "

Tl acceptiiee of the lnter Siate communication procedure s

madirory, 1t shadl apply only (o thgse States which have expressly accepled
I The system wias (o come into force wlirn

_ i '*n State Parties to the preser
[;r_;wpnm bave made declarations to this Eth*EI_.'" The declarations made by
Who ln Tequined 1o rmmRa e e Gunera s i o N
declaration so madp raEy e withdiwn by the St:temi‘};:ﬂz:m# Pa:tile % h:
nelbeation 1o tlw secretary-Genciq], '™ T effect of the n ﬁ; e hir
withdrawal ol e detlaraiion would g thal no fiy = X L‘Et!.{lﬂ ot :
any Stare Party shall be reveived unloss Lthe State Pary g o 2y
# new deckaration, ! However, tiie withdrawal of ¢ F[[FunFEr"Ed has made
prejudice: the consideration of any matter which i5 g celaration shall ot
already Lransmitted. SHRject of a communication
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The Irer-State Comiriunications SYstem caimgs inta f:r:it':c on March 28,
IQFH by Len Sitnlps 1||‘.||:|,-r.:l lor the systom; As on -]"15" 2R 2006, 18 Srates
haves e Hhe thechiations, _ll i o ke noted that narmadly States are not
willing 1o aceepl the [nlersState cammunications system, Thisattitude of the
Sratis wils perhaps known while the Covenant was being drafted. That is
why the systen was niade optlonal. Had it been made compulsory, the
Covenanit might have not been ratified by the number of States which have
|1|~:=.~.~1'H”7'r done so. In ortber words, it can be sald that the avceptance of the
syt has been mado optional to get the mudmum eatification,
© n recent yeins the Human Rights Committes b Bia H—
kg i!_E][]EilfS to St r.l'_.-fr:lﬁ. to make thue DEd_ﬂl,?ﬂtlﬂ“ under Article *I{I:l and
(o use the mechanism with 8 view making the implementation of the
Covenant more effectivi. It Has also matle appeals o those State FParties
which: lave already made the Declaration to avail :hmg.equérgr the formul
procedure under this Article,

A question arises as to why the complalnt procedure has been faid down
in the Covenant specifically when a party (o a multilateral treaty always has
a right to mike complaint Il the other party falls to implement the lreat}-'
This right hos been recognised In general in all the multilateral treaties.
Articie 60(3)(h) of the Vienna Convention on the Law of Treaties of 1959 lays
doswn that the ‘viotation of a provision essential to the accomplishment of the
object or purpuse of the treaty, constitutes a materfal breach of a treaty’, If
a mateérial breach of & multilateral treaty is committed by one of the parties,
the other parties by unanimous agreement may suspend the operation of the
treaty. in whole or in part or erminate i gither in the relations between
themselves and the defaulting States, or as between all the parties as per
Article B0(2) (@) of the Vienna Convention. It means that even in the absence
of the spetific complaint system; a State would have made not only comglaints
against other States but the former could also Invoke for the suspension or
for the termination of the Covenant. However, whether this right can be
exereised by a party in situations In which specific complaint procedure has
been et up is a difficull gquestion to answer. Perhips, the specific provision
for muking Inteér-State communication was made in order to remove doubts,
which would have existed in its absence because the Vienna Canvention on

the Law uf Treaties which has settied the position in this regard was adopted
in 1969, fe, after the adoption of the Covenant.

Criticism

The Inter-State communications system s not free from certain glaring
weaknesses which are-as follows : /

(1) The declaration once made by 8 State: can be subsequently
withdrawn, If the systemn comes Into force after having been opted by the
réquired number of States, and subsequently if the declaration is withdrawn
by a State. resulting in the fall of number of required declarations, wliether
I would continge to remain in force, or would cease to continue is not clear
frum the provisions of the Covenant. The provisian for the withdrawal of the.
declration once riiade, has weakened the Inter-State communication s_:,.mtem.

[2) The system is not likely to be effective in view of the fact that
norimally a State does not like to make complaints of other States particularly
wWhere the relationship between tham is fﬂEﬁl_Zuj". hﬂl:ml'ﬂ.! of the fact that it
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These weaknesses show that the system is not likely to be utilised by
the States making the declarations. However, the system is lkely to put a
deterrent effect on the Stite Parties making the declaration. There would
always be o fear in the mind of such States that the system might be utilized
by other States il they fail to protect the human rights in accordance with
the provisions of the Covenant.

3. Conciliation Procedure

The concillation procedure. is adopted by the Human Ri - :
in thoss cases of Inltr-_ﬁ_mte commurications where a mattegr trsefff.-?;" :Eeﬁ
g;::t ﬂr}fﬂ é::.: t'i::td“ satisfaction of the State Parties concerned. In such
ases. the Committee may appoint an adf Aoe Conc: o, :
the prior consent of the State Parties :nnm ﬁi‘;ﬂtmﬂ C‘?’mm’ﬁm“ with
solution of the matter on the basis of 4 ; a view to an amicable
The C"-""“"‘Irrssiun shall be e ;
State Parties concerried® [f m'::nsﬁi?;ﬂl: o five

members of the Commitsklon :
con
reached, shall be electad by secrer Eﬁ;ﬂ;‘ﬂ Whom agreement has rﬁt been

Coist
mmitiee from among fts members* T} By a two thirds majority vote of the

serve in their pe : 2 Mmemhbe Bkt
Parties: concer rr:-:lr'&;:*;]f ?pﬁa:ﬂa::? : Ehe? shall “ﬂirtﬁi:fﬂla.flf Cﬂ;fimﬂs!pn he

. Nt party g, b lonals of the State
= e n : i

resent Covenant or of &

xperlencis complalnis. In a Peiod
s making Tphe reasons. which

an Conmintlasiog THAler the Ad hoe it iyt yey
2. Article 42{1}(b} Cammission has-been roferved (o
i Ibid
4. Article 42(3)
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which has not made a declariition under Article 41.! The
hall eleet its own Chalrman and adopt its OWD rules of
et ing of the Commission shall normalty be held at the
wiers ol (e Undeed Natipns or cat the United MNations Office al
ey piv b beld at other places alsu as the Commission may
ettt f_““. Gter consultation with the Secrelary-General of the United
*Ir“‘.':n ol e State Pavties concerned ’
o (i i hiogtion of the Commtsion &3 aforesaid stated, s to make
o ofTiees availahle (o the State Parties concerned with -a view to an
s B ltion of (he matter on the basis of respect for the Covenant. if

rped to the Commitiee in accordoance with Article 41 s not
grmimission

Party

ppsion 8
e The ©

state
{ ppun

H In""{ri'rr rv 1 i 5, &
the satistaction of the State Parties concerned. The C

“-;Iii'll]"r'!’-?‘-l 1 ; i s [
dops 1 0N thee basis of the matter supplied to it hy the Commiltee. I'he
lattet IS reejitired 10 _lll'lﬁl'll‘hﬂ'-'a“ilhh" to the farmer all the informations receivid
and rollected ly i1, The Commission may also call upon the State Partles o
<y ihnit pelevint infurmations other than those submitted to the Committee.”
Alrer cotisidering the matler twe Commission shall submit a report [0 the
( hanyr 1t of the Committee lor communication o the Siate Parties
conemed.’ The Commission shall not take more than twelve months in
considering the  matier If the Commission is unable to complete the
copsidnration of the matter within twelve moriths, it shall confine its report
w3 brief statement of the status ol its consideration of the matter.”

If an pmicable solution to the matter on the hasis of respect for human
rights as recognised in the Covenant Is reached. it shall confine its report Lo
o brief statement ol the facts and of the solution reached.” I a solution s
nat resched, the repoct of the Commission shall embody its findings on all
questions of fact relevant to the issues betwebn the State Parties concerned,
as well as its ‘views on the possibilities of amicable solution of the mactter.’
This report shall also contain the written submissions and a record of the
oral submissions made by the State Partles concerned. In such cases the
Srate Parties are required to notify the Chalrman within three months of
the receipt of the reipurt whether or not they accept the contents of the report
of the Commission."

The above provisions show that the functions of the Commission is
restricted only to those matters which are referred under Article 41 of the
Couspant. fe in the Inter-State communications system, Since the system
has not been uttlised by those State Parties which have made declarations
lur the recognition of the competence of the Committee to recelive and consider
communications, the question of conciliation does not -arise: It is submitted

;, Al 42(2)
Moty 4203},
L Artiche 4204,
4 b
- ﬁl!’lh:lrj {2“,
8 Ty Ak
;L Aertiele 42(7)
Articks 4217)(a)
o e 42p7)h)
1 gk 42(7)(c),
- Artiche 4207)(d).
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faid down @ similay pravision.

The Optinnal Protocal to the Covenant on Civil and Political Rights was
adopted separately by the General Assembly on December 16, 1966 alongwith
the o Covenants Howewver, thirty-sight States, inciuding India abstained
whin the ext was approved. As on May 4, 2014, 115 States had become
partics to the Protocol. A "“_“‘lhEl' of States have ratifled the Protocol with
reservatlons which the State Parties find are not compatible with their
domestic faw. The matter of reservation under the Optional Protocol is

governed by International Law under Article 19(3) of the Vienna Convention
an Law of Treaties of 1969,

competence of the Human Rjghts Committee

Any State which hecomes a Party to the Protocol thereby recognizes the
eoppeterice of the Human Rights Committee 'to recelve and consider
communications from indlviduala..suh_]m:t to its jurisdictlon whe claim to be
victims of @ violation by that State Party of any of the rights set forth in
the Covenant’' It means that an organisation, a corporation or a political
party cannot make a petition to the Committee, Further, the individual within
the wrritory of the Contracting States enjoy the rights stipulated by the
Protecol.  The Protocol under Article | expressly laid down that no
comnunication shall be received by the Committes if it concerns a State
Party to the Covenant which Is not a party o the Protocol.

The Human Rights Committee to which the petitions are submitted
under the Optional Protocol is the same Commiites consisting of 18 members
provided for in Article 28 of the Covenant on Civil and Political Rights, It
means while discharging its functions under the Optional Protocol, the
composition of the Committee would not be limited to the members elected
by the State Parties to the Protocol. Thus, it Is quite possible that many
members of the Committer might be nationals of those States which are not
parties to the Protocol, and which are In principle against accepting the
Optional Protocol. However, this s not likely to affect the working of the
Committee because members of the Committee are appointed in their
persenal  capacity. They are expected to consider the Individual's
communications independently In personal capacity even {f the States to
which they are natlonals might be opposing It on principles. They are

expecied o show their "high moral character’ in discharging the functions
assigned to them

Fhe Committee is empowered to consider only these communications
fram an individual which are not being examined under another procedure
Lol international investigation or settlement. However, the above shall not
| 3Pply where the application of the remedies is unreasonably prolonged. It
Ay be noted that the above provision has the effect of placing the Human
Rlghts Committee in the posttion of a Court of Appeal in relation to Europe
‘].""l America where reglonal system exists for the protection of human rights.

fere has heen & reaction against this situation when the Council of Europe
'tammended s members thist they should ratify the Protocol with a
FUSErVAation excluding the jurisdiction of the Human Rights Committee
zhc'?‘f""-‘r the same matter ‘has heen examined under a competing procedure.
" Evropean State Parties w the Protocol except the Netherisnds have made

_\_-_‘_-_\_—
l b Artidy 1

|
|
|
r
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ry few cases Hvolving Burgy,
: v - .
this weservation The resall s Imr‘-t!i rhiks Committes, _
Conntbers vl Biefore the Hlumin Rig any State Party to 'ﬂEn:qtynr.E thg
e Gl plso gives o cight o any : n’ addressed
T Protocol alsu glves @ 1R written notificatio o the
senl Protoenl at any tme by } Penunciation shall (akea ot
"F;-:I'::'l'lr'l.i'-ﬂvinrrJ,l'l ol the Unibted Nmm"&tel t of the motiflcation ths
Weve wonths afier. the date of the ot shiall be without prejudic,
f’:::‘rilzl“i {.;l'ﬂl':l'i:ll-'; .[ lowever, the "'I""“”Fiﬂtj,“:gr; of the Protaco) 1y ﬁr:;
e continued application  of the prov :fcl:tlue date af d!.:r'!u_nlzi'm!nn'ri
camsmuntention submitied o it before thEﬂﬂt}ﬁnH! Protocol with offaey [ y
the piast, Lnados withdeew foom the Ftulﬁﬂw from the Optional F"Dt{:m
Jinnary 24, LOHR. Trisidad aml Tobago Wig EI;'I.'I;ﬁEd subject to rEﬁE‘-Wﬂlimi
With effect from Asngust 26, 1498 L“""ul l.:lfl Junuary 5, 1999 bt TE-AC ey
Shinllacly, Guyana desounped the PI‘E_J“',”:‘__ ith effect from April 5, 199y
on the siine diy subject (o reservations wit :

Procedure lor Making Communication$

The procedure for submitting: the communications 1'3 Ht:c&ﬂ ;:Eiﬂ?m 9
the: Protocal. For instance, the communications shou ] ;2 n
1 edies should have been exhausted g

Writing:' all availible demestic remedies shou : H sl
the same matter is ol bk lit'ﬂﬂlmfﬂ under anot o P ’f"‘;’? .
interdational investipation or settlement.’ Cemmunications shauld not h‘i
anonymous, abusive or Incomparible with the: provisions of the Covergne
Such communications  shall  be rejected  as  inadmissible.  [f the
cﬁ'mrnunfmmmﬁ are frew from the above limitations they are Actepied as

admissible. The above procedure shows that a communication may by
admiited on the basis of the infermation supplied by the person making the
communication,

Onee: any such ¢
conslderation, it bri

ummunication s admitie
Ngs (o the attention of 4he St

petements clarifying the : * remedy, if any ¢ heen
taken by the State* The Committee tons a ¥. that may have he
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o 0¥ frasan  howsoeve :'nlupull.inH it may bo, Wt_:uh'! ot P”-Uﬂﬂ[. tho
'cjunuﬁjrt{m fram | e sevatiny of Chwecomyplnling ef the violation The Cummltlmi
holts sl meerings sl e exaunining Gompuiicptions lrom the individuals.

Views of the Committec

The Conmibbee atter ropsideration of the commuonications is risgraired
M frarwarinel 11 iy’ Lo the State Party cuneerned and o the individual © 1t
i 1 b ot Thigt the expression ‘views” was deliberat ely proferced hy the
Conetitl Assenthly (o the terms recommendations and suggestions.” It means
(e Conumittee is ool empowered W give its degislon or judgment. The
Comimittee, 15 nol prnpowertd #vien o manitor the implementation al s
i Thit Gomnifttee admits in its Repor ol 1983 thar the Committee has
_— 1.7;*_1;”'-1;':1 power endbling it to enloree 15 'views . A question arises as o
whial woudd b e wabose of s 'wiesys whoen I is not bindingon the State
concerned or when it s new enforceable. What the Committer does 1s that a
symimary of lis activities under the presest Protocol' is included by the
Cammyities 0 s snnual report which is forwarded to the General Assembly
theough the Economic aned Social Council * The annual report 1s discussed at
length every year I the Third Conmittée of the General Assembly betore
being presented to the Assembly tself, The effect of the above procedure
would be thid (he “public apinion’. which plays a greaier role on the
frermational plane at present. agalnst the State violating the provisions of
the Covenani would be adverse. All the States would come into knowledge
that w-particular State has not given effect Lo the provisions of the treaty to
which it is a parey. '

The Optional Protocol came into force on March 23, 1976 alter it was
ratified or acceded by the required number of States, [, tén States. Chnce
a4 Siate has ratlfied or acceded the Protocol. it extends to-all parts of federal
States without any Himitatlons or exeeplions. Since the enforcement of the
Frotocol, the Committee has examined a number of communications: a few
ol therm are as follows

(i} Communication by Ambrosini
This firet case was considered by the Human Rights Committee during

the Seventh Sesston: which was held from July 30 to August 17. 1979 The
communication was submitted by the Uruguayan national residing in Mexico,
tirt her own behalf as well as on I:u:hal[ af her husband, h‘Ef S_IE;p—fH[hE'I’. and
hfrr mother: She alleged, with regard to herself that she was detained in
Uruguay from April 25 1o May 3, 1975 and was subjected to psychological
trture. She stated (hat she was released on May 4. 1975 without having
bueen bruught before a Judge, She also claimed that her husband was detained
un April 3, 1475, and Immediately therealter subjected 1o various forms of
harture, and her step-father was arrested on October 22, 1975 and was held
iIncommunicado uniil his detention was made known in January 1976, and
that her mother was arrested on January 20, 1976 withoul any ‘assistance
19 subversive association’. an uffence which carried a penalty of two to elght

LoArtlele 4 -

L. Articte 4(4).

IS UN Due. AC 0. 1402Re 2

L Articte (8).

% Sen Artcls 45 of the Covenant en Civil-and Political Rights,
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W‘I:Iradn 4 Lrupudyan nationsl residing 17 ‘:FE"F'[ in Montevideo and g
stiniedd ottt ?‘ie.illl.!ml:mf 8, 1976 he Tr:;;hu and Intelligence [Departmeny
prken (o (e Fleadiuart e of the Irrff_lf;l destine newspaper E-:E'I’Tﬂ- He wig
L ral position. He was

whote Jie wes aceusid uf rec it natu
’ . i Wt ; : :
fii three dilys ore throats to torture his wife
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Taking isto account all writien infurmations mﬂd_ﬂ “‘f‘?!tdm‘? to it by
Valcada s well @ that reccived Jrom the State Party concerned, the
Cunnittee decidid tisal the State Party had adduced no evidence that his
allogticn of 1l treatment had been duly investigated. The Committes also
concluded thar the State Party had faibeel to show that it had ensured to the
persurnt concermed the protection required by the Covenant.

AT

Coerinnt

gantullo Valcada

{iii) Communieation by Ana Maria Garcla Lanza de Netto

Anothier case considered by the Committee: in its Ninth Session which
was held from March 17 to April 3, 1980 was that of a Uruguayan natienal
residing in Mexivo, The rase was submitied initlally by Ana Maria Gart‘-j.é'i
Lt det Netto on Behiall of hor aunt dnd her uncle who lat 3
submitiing parties: er joined as

In her letter of February 20, 1977 Not o
_ = ; - o claj : ;
arhﬁih:fd uT iehruar'g._r. L. 1976 in Montevideo by th’:ﬂ;‘mﬁmlﬂhnrﬂ{uncle i
vehlche ant 1 b until tt'n.- end of September of that yvear ) panis of an army
tmatile o focate him. She claimed that he was d&ga is family had been
including :hg maval :air ‘base ai Laguria. dol Sau if'“?d aL varipus _pl'ﬂcﬁr
Maldenada and that during that period of i _;-:E, in the Department af
lag::ﬂlllud tm!w Central Hospltal of the e F: _ detention he had w be
1er aunt. she stated thit she was arres -y
_ . ted, short) : \
by s et nd sy e e Db st
ater in 1976, ‘Te aware of her place

The Government of U
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| litical
sad swhimitted no evidence regarding the nature of the po
bich Beatriz (ount) and Alcides Lanza (uncle) we

£L : . g, detertion @
pod and which had led to their arrest wrs charged with

Lipugeay
activities W

o spen e
have bt information by the State Party that they w

{ : wWaS
'md.f','r':;;v'ﬂ association was not ln tself sufficient The Commitiee o
wl::fum wiahle o conclude on the information before it that the .arlf hé
the d tietal of punt snd uncle of Metto were jllsﬂﬂm‘i pn any ol the:

AL
;Ti?t:::]; qentioned in Article 19(3) of the Covenant.

The Commitice stated that it had noted with sarisfactien that the
victims had been released, It was of the view, however, that the State Fﬂftf
wax pnder an phtigation Lo provide them with effective remaedies, ']“:i"_“j ng
compisation fur thi vislations which they had sufTered and to take steps Lo

apsure thist simitar vieliations would not ocour in the future.
Evaluation of Individuals Communications System
ldividuals communications system has not been utilized effectively by
(he States in the sense that only 115 States have become parties to the
Qpttanal Protoco) out of 168 States which are parties to the Covenant on
Civil and Palitical Rights. The above figure suggests that the number of
States parties that do aot allow such complaints are approximately 32 per
cent. Further, individuals of those States whe are parties to the Optional
Protacol have not utilized the system, Since 1990 to 1997 an average of 50
cases per year were registered which ls negligible In view of the widespread
human rights violations all over the world and a combined papulation of the
Staties ratifying the Optional Protocol. Out of the cases registered with the:
Committee roughly 50 per cent cases were admissible. Victims of human
rights vinlations are not very enthuslastic in getting their cases registered
with the Committeée berause the process of the admlissibility of the CASES
remains largely insccessible: Further, individuals are not aware mainly
bevause of the ignorance that a petition system is available te them.
[ndividual's communication system has nat been very successful also
because the Committee devetes much of its time on States reports and has
et dtwui_ed__limf. and energies on individuals' petition. The result is that a
farge number of communications are pending with the Committee. In order
to make its views more effective the Commitiee is required to t:lispusf- them
off promptly, It undue delay Is made in examining the report, the very purpusg
;L 11;1!:-‘ examination would be frustrated. Delay can be prevented either by
e ;:Elimum sessions in a year or by extending the duration of the sessions.
Vidual's communications and the views of the Committée should be
Publlished throughaut the world so that the i ' Ry
aublic at it i b 50 that the internatioral community and the
Hiwever, the o ¥ be informed about the progress made by the Committee.
st mmittee should proceed cautiously so that the principle of
nuentinlity may be ohserved. It | 5 : i
Ve L. ratified the. P erved. It is necessary so that those States which
WHith Sz hE;.‘::Ilﬁ:ul may not be disnuu:laged from ratifying it, and
T rtics may not ‘deno !
furdance with Article 12 of Iﬁ:e Prﬂ[ﬂmi SRR TR Rl

Implem,
Entat; .
Cultury ngt;[:: of the Covenant on Economic, Sacial. and

E rFi-H;LI i 1 Il
Hnery for the implementation of the rights enumerated in the
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pplementation for lh%ﬂ: :E;lﬁ'-‘n J Cultural Rights ;‘]duptf_d in 2008 Provideg
Econgnuc, nications system. inter-Sp.

L]

Covenant o , oF
different muodes such 35 individual 5 cormimd Vi cbpbon ol the- ek
communications a q under the Covenant and

The implementation machinery Lhus provi
Optienal Protocols are as follows:—

(1) Reporting System i
The Cavenant provided reporting. systemn for the lf“l:'lﬂmﬂ'?taﬂuﬂ of the
provisions. Article 16 of the Covenant stated that the State Parties underiake
fo submit reports to the Secretary-General of the United Nations who shal
Soctal Council for consideration and

transmit copies to the Economic and
the concerned specialized agencies. The Economic and Social Councl ma
transmit the reports submitted by the States to the Commission on Humin

Rights for study -and -general recommendations or as appropriate o
information. {Article 19}

- The reports_are mqulred to mention the measu i |
adqpl:ed“ and the progress made in achieving the gﬁbsgﬁvﬁa:tgki:} iﬁ?ﬁ?ﬁi
rqu_:ugni_sﬂd ‘therlem ITh_uy are alsn required to indicate I‘ar:l.ﬁrs arid
ﬁﬂfigmm affecting the degree of fulfilment of obligations under the
with 1 prﬂﬂfﬁﬁl“rﬁﬂ“ﬁ P tabieiay o furnished in stages, in accordant
within one year of the entry into |hrc?ﬂ:~.hi1 Econamic and Social ﬁ‘?“.“.‘““
with the State Parties and the specialized the Covenant after consultatill
- The State Farties to the Coven ABENCies concerned. |Article FT
l:tgnmrned may -5'-1.1']111“ tomments to the E:t and the speclalized Ege_ni:llf_fr
general recommendation or reference to onemic and Sacial Couneil on @™
::pc;!rt of the Commission on Human Risu{:h Beneral recormmendation in 81
ﬂé:m:;?;ﬁgﬁmﬂ uim,'me Couneil mﬂg},h;ﬁug:-'“ﬁ“? documentation refﬂl";d
fat g : rom e
8 summary of the jnruﬁr:d:ils‘:::zm"mndatiﬁng-m ﬂt;‘seg]ti::u:,aiﬂ

s (4 j
Committee on Economic, Skt and{ (;'tt;le 21},

The Fconomic arnd She
S - dal .
Committee on Economic, Social azudmﬂ by a Fesolution 1985/17 qar..talaiishtjlﬁ Y

is composed of 18 | ulty
A1l the fetobert 5 ::._Ei.rj':.z:::;m"y' remgnl;z‘lﬂiightﬁ in 1985, The Commit'
secret ballot from a | by the tong SXPErtS In the relevant [ 'l",
st of perso i€ and Social Council thio
: ~OunNe

m rmm
II'IEIEE:I h!l" Stata Partles (0 jh
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Etﬁ'l'lﬁl.r“ “It "“'lﬂ.r:rl"'l b ti‘l'i' Fiiinisin Th:',"h'r"- BXPErTS whin SETVE iri their
Cepsurianl  Tapn iy “_'_“ Commitien |s oharpged  with - monitoring e
In,ph.nq._-nnuum_x ol the Clovenant by Lhe State Parties: 1t conshiers the rnpmits
it by State Parties and submits its report to the Economic and Social
Counicil and nat fa tl'_ﬂ'_rhtnt_t' Fartles. The Committee met for the first time
i LaKT Howsver, the Committed is nul autongmous and il is not resporisible
o e Grale Partles bt 1o the Feonomic and Social Council,

Committes and the General Comments

e Committes decided in 1988 o prepare general comments an the
pights and privisiors cuntained in the Covenant with a view Lo assis! Staie
Parties i fulfilling thele réporting abligations. [t was also viewed that the
adepition ol general comiments will ‘serve as a means of promoting the
jmplamentation of the Covenant. :

Phe Committee by the year 2010 has adopred 20 general comments on
different rights which are : (1) on reporting: by State Parties; (2) on
rechiicnl and Bssistance measures (Article 221 (3) on the nature of State
Parties abligations (Acticke 2, Para 1) (4) on the right to adequate housing
(Article 11, Para L} (5) on persoris with disabilities;, (6) on the econpmic,
social and vultural rights of older persons: (7) en the right to adequate
housing : foreed evictions [Article 111} (8) on the relationship between
sconomic sanciions and respect for ecanomic. social and eultural rights: (8)
on the domestie application of the Coverant; (10) on the role of national
human rights institutions in the protection of eeanamic, secial and cultural
rights: {11) on the plans of action for primary education (Article 14); (12)
or the right to adequate food (Article L1} (13} an the rlght ta education
(Article 1%}; (14) 'on the right to the highest attainable standard of health
(Article 12): (13) an the tight to water (Articles 11 and 12); (16) an the equal
right of men and women to the enjoyment of all economic, social and cultural
rights (Article 31 (17) on the right ol everyone to benefit from the protection
of the moral and material interests resulting from any scientific, literally or
artistic production of which he is the author |Article 15{1)(c)], (18) on the
right to work [Article 6} (19) an the right to social security; (20} on
noidiscrimination In economic: soclal and cultural rights (Article 2, Para 2)

and (21) Right of everyone to take part in cultural e, |Article 15(1)(a)l.

(2) Individual's Communications System

Individuals who are victims of a violation of economic, social and
cultvral rights have been given tight to make tommunications to the
Committes, This right has been given to the individuals under the Optional
Protoesl tq the Covenant of Economie, Social and Cultural Rights.! The
Fratil lays down that a State Party to the Covenant thal becomes a party
i the Protuinl recognizes the competence of the Committee to receive and
consider communications submitted by or on behall of individuals or groups

L The Committer since 15 had devated attention (o the pesatbillly of the conchusion
ol an Opthdnal Protocal. Thie: Committee peopaced a deall Optional Protocol in 1896
2 b 15th sesslon bt 1 wis il alficially wdopted by the Géseral Adsembly. It wis
urtly afler ihe ceoution iof the Human Rights Councl, efforts foc the creation of the
thnal Protorel became Intense. The Councll by Hesolution B2 on June 18, 2008
Stopled the Optional Protecol which was: later adepted by the General Assembly on
Decomber |1, 2008, Text of the Optloral Protocol ds anneaed 1o Resolutlon 81117 of

the Ceneral Assembly {For the Text of Optionul Prowecel See Appersdix 3).
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' : ic. St ¢t on
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lividurals or group of individuals. TR L Lihout such consent (Actig,:

_ it sir behall Sl e

the duthon can justify acting crn_tl'_‘-éﬂ mmunication uniess it has ascertaiy
2. The Committee shall not consider have bt exhﬂu‘aj.led (Article 3), The
that all wvailable domestic remedies 119 inadmissible (af when It is qg
Eun.unitmu dhall declars a communication f domestic remedies unje,
'.-;uhrninled within ane year after l':It ssthle submit the communicagg,

demonstrated that 1o was DO EEs mmunication oCcureed prig:
::.rlrllut:in (bl tinse Timit: (b) when the _subj"”;f‘ ﬂﬁgmm Party unless the F;;':':
w the eatry into force of the Pratocol fof ¥ fter the entry Into force of g,
that ape subject ol communitation cunﬂ“q"ld:'gxﬁiﬁimrd by the committes o
Featninli 6l When ta spess mn::-r h?:eﬁnv procedure of internation,|
has been or 18 belng examiped ur - ~tible with the provisi
A 2 _ i& incompatible Wi Provisions
avistigasian ofsettiontont; ) Tt%?lri:j;:l not sufficiently substantiated u
of the Covenant; (¢ when It is i ri b’_‘g‘ ass media: () wher it is oy

exclusively based on reports disseminate ! _ :
ahuse of the right o submit a communication; or (g) when it is anonymoys

or not 0 wiitieg (Article 3) R
Thie Committes after the regeipt of the communication may transmit i
the State Party concerned for lts consideration. The Commiltee may alg
request Lo the State Party (o rake such interim measures as may be
necessary. The State Party s required to submit te the Committee within
six months written explanation or statements clarifying the matter and the
remedy, Hany, that may have been provided by that State Party (Article §)
The Committee shall make available its gond offices to the parties
eoncerned with a view to reaching a friendly settlement of the matter on the
basis of :he respenrf;ur ;!tm uhlifiatinhs set forth in the Covenant An
agreement on 8 ClEncly . settiement closes ¢ S TaY 3
communlcation. Where the Itiendly settlement Is not r:;i::i;ﬂﬁncm:tm&:

examines conimunications i lght of all decum )i
Committee shall hold elose meetin e ed o 4L e

& igs when examining communication (Article
~ The Committes after examining
views, together with jts recommenda

(3) Inter-State Eummunir:atinns

The Optional Protocol unda

o | - rArticle 10 proviie

:ﬁ:u Itﬂuﬂﬂrﬁgﬂrﬁmmuntmm from annrh;{:n;fa s ;
Commurications may ‘r::! ru".i.m'}ﬂ its obligatjons 'unEJ.':IF‘ETHIr e
submitted by a State P reepived and chnsidered | e G . ove
iR by tate Party that hag m i Y the Committee anly If
o Jisell the competence of the Compiitiep “aration recognizing in regard
beé made In wrlting, + The Wmmunication isnféquft'ed ]
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Communication received is deall with (e procedure laid down under
Artiche, M) which is as follows © (o) IF a State Party considers that another
Syute Party s nol Fudbilling s |:|hlig'_.u|iun:. uader the Covenant. It may, by
writen commntication. bring the matter to the attentjon of that State Party,
The Seate Party may also inform the Committes of the matter. The receiving
Stitee Wikl lhrL*_l'_ manths of the receipt of the communication shall afford
the sending Stale an ﬂ’-'iiﬂ_ﬂﬂﬂ'ﬂﬂr‘i OF any other statement in writing clarifying
the matter. 1T the matter is not siéttled o ghe satisfaction of hoth State Parties
within six months alter the receipt by the receiving State of the initial
gommurnication, either State shall have the right to refer the matter to the
Commiliee. by nutlee given o the Committee and to other State. The

Cominiteee shull deal with o matter referred 1o it anly after it has ascertalned
that-all available domestic remediss have boen invoked and exhausted in the
matter. The Lommitter shall ynake avaj

il lable its pood offices to the State
Partles concerned with a8 view to g Iriendly solltion of the matter. The
Committee shall hold closed meetings

while examining communications: The
Commitiee: may call upon the Swte Parties 1o supply any relevant

fnlyrmution. Further, the Stare Parties shall Bave the right to be represented
when the matter Is being. considered by the Comimittee and to make
submissions orally andlor in writing, The Committee shall submit a
containing the statement of the facts und the solution reached. I the solution
I 1oL reached, the Committee in its peport may communicate only to State
Parties concerned smy. views (hat it may consider relevant to the issues
betwesn Lhem.

The acceprancs of the Inter-Staie communication system is optional.
States accepting this system are required to make a declaration which shall
be deposited with the Secreiary General of the Unired Nations, who shall
transmit coples thereof to other State Parties. Declaration oiice matle may
be withdrawn at any time by notification to the Secretary General. Such a
withdrawal shall not prejudice the consideration of any matter that is the
subject of @ communication already transmitted,

(4) Inquiry Procedure

Inquiry procedure provided under Article 11 of the Optional Protorol to
the Covenant on Economic, Social and Cultural Rights is optivnal. A State
Arty atany time declare that It recognises the competence of the Committes
for nguiry procedure. 1f the Committee recelves reliable information
indicating prave or systematic violation by & State Party of any of the
Bonamic, soclal and cultural rights set forth in the Covenant, the Cammitiee
shall invite: thar Stite Party to cooperate in the examination of the
Information, The Committes after receiving information and observation from
e Stage Party, may designate one of more of its members to conduct -an
NEUIRY and 19 report urgently ta the Committee. The Inquiry may Include a
WISIL 1o fey tefritary when it is necessary, with the consent of the State Party.
S0ch an inguiry shal] be conducted confidentially and the cooperation of the
E‘;‘ﬂ“.‘- Party shall e sought at all stages of the proceedings, After examnining -
* ﬁmﬂnﬂﬂ- of such an imguiry. thie Committee shall trarismit the ﬂﬂﬂll‘lg:s
‘9 the State  Party roncerned together with any comments and
E:‘d“"""‘rﬂndariuns. The State Party, within six months of receiving the
¢ NgS, shall make commients and recommendations iransmitted by the

submits Its ebservations to the: Commitiee. After such
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may. ettt af the results . party 1@ ‘15 of measy
sary accplm he Sttt d 17 details of measures
UM P T TR L P -0 L
The Committee 1 ?unl an per Article
: e Cgverie I “- » R ti
he submitted (0 Ly, ned pnly to the:reparting.
aken 10 s ponse 1o an |I‘nf|j-l achiinery wis ol al srid cultural Tightf
[his, the |11~P1t-:11!‘l1l“““-ﬂ i 'hE_-g['uﬂﬂIHlE. el 8 onsand Ingut -
: - “ovenant Lo prﬁiﬂ_‘- ; e e ry
qystorm urdes the Cov B ysten. (nter Elalu stanal protocol. As to the
individuals communicato . " one with which the
Procodure hn:_ri-m :f.ift. _ : b ful experience. It |s
arring 5¥s : ; mes e . .
Il?tjnnmlm"m community as i_;qd_lh*;. i 5ﬂ5'3|'m1d 2 TriEhts
Iy suited o the ymplementation 01 £ articularly that ol the
eminently su \zed agencies P _ d
o the expertence of the spectslize® BEC Fry was rightly considered that
Irternational Litour Organization has » i s:ur-r anly be realized progressively
cince the tights contained in the [ﬂ‘-’{‘-”ﬂﬂlinn by the State Parties there is,
and rthey usuilly imply some Fﬂﬁl:lhl'f ar b E:!"I:" right complain 1o an
Helther reaspnability nor feasibiiity Eﬂ rﬁ:t living up to its treaty obligations
intermitianal asgan gy e met:m s yseful because it helps to elicit
e 5y e (o organise the technical and other
the kinwd of Infprmation which Is necessary L these rights. Article 23
assistance which will help governments 0 pmplemerit ;
of the Covenant which s a part and parcel of the reporting system recognises
the r'ﬁﬁnnﬁiblllty of the international cum_munll.:-,r (o render such assistance
Other implementation measures are provided in the Optional Fn:_ttn_l:nl which
has not vet come inty foree. [ is submitted that they are not effective in the
sense that all the measures provided under the Optional Protocal, [e,
individual’s communication system and inter-State communication methoed
and an inquiry procedure shall be applied only to those State Parties wha
kave made declarations for their acceptance. Thus the implementation af
these measures depend. un the aceeplability of the Optional Protocol by the
State Parties to the Covenant an Economic, Social and Cultural Rights,
Conclusion
The above analysis shows that the implementarti - nder
the two (Covenants are not very effective. In the Cmér'e-n P"'i“:'?dugir. 'Illl:l !
Political Rights. the Inter-State ¢ nant on Civil a
Article: 41 has not been uulin:c:“ TE;HIL?HDE system as provided under
Beclarations. The conciliation procedure (s :’E tates who Have made the
:shal;mﬁ ? ﬂmf;n S o “ﬂ'!ﬂr:tujmr-gj of no use because the system
at the Inter-State communieation sy : :
: - Sbem :
because Emtr:.g normally do not mﬂht'?mm i not likely to be vory effective
Committer for the vinlations o plaints of other States before the
porsd| .Im_r-,r of increase in internatig BALs, IF it is done all. the
out, The individual's tonal tension and co e at @
b i & \f il s ammunicat ofp System 4 conflict cannot be rﬂlﬂ‘d
o+ humar:;xl!::r:? ln.--'l t serve any uselu] purppse t{ﬂﬂdfzr the Optional Protocol 18
ikl :tanu :'nT ;;Il_uw ol the lact thyy “"j'!r' 1{3“'-_9 international protection
At itite -rnl!.'.ll-:_[ili. The system of el hl..ﬂl,r:_ﬂ have so far catill
ous that a number of petitions a ddinissibility of pe o
the Commitiee after examinl 91T rejetted, Mo ¥ petitions is
ning Lhe (;nmmunlmu Freover, under the E&;"ﬂlém:
\ on simply gives Its 'views
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4 e ot hinding on rhe Suu_:u-_;. Thus, the powers of the Committee In
WL Lrers are vory limited, 11 is nut unrealistic to say that the system i
girh '“" carnnl glve any reliel 1o the agarieved persons. The only other
oA prtatlof procedure which, at present, is being carried on under the
el .I.T:mu. af the Coveriatil s the repprting system. Majority of the States ol
"Tm:-m.u al community did not agree w ogo beyond this may be becaus®
'l.”“]n'-: Leresls Bre very much Bt stake in these matters. But even the
Hi“:-urt psystent 18 havdly elfective due to many weaknesses.

o I e Covenant ot Economic, Social and Cultural Rights, there is 1o
adure FF the implementation other than the reporting system which =
it 1! Jikely to bring any pesitive result in protecting the rights provided
l:'i‘m.t-m Moretver, the rights stipulated therein are not obligatory on the
Stale pareies. The ?"latﬂ. Parties undertake to respect and o ensure tlJm
purnan Fights mentioned therein, Other implementation systems are laid
Jawn in the Cpt jemal Protocol which has been ratified only by a few States.
[ maey Det eoncludied that withough the Covenants have recognised the rights
1o the individuals there is virtually no effective machirery for implementing
L ¥
The stipulation of the rights in the Coveénants alone is not encugh. They
hemselves cannol serve any useful purpose, At present, thers is a wide gap
hepween the promise and pedormance’ because of the absence of an effective
international implementation machinery, Amnesty Reporis have Very pften
Jaid down that human rights are violated in a number of States. Further,
aeeault on human dignity sometimes on a massive scale is a cause for deep
aniety. The international protection of individuals against the prates Is very
much required  because States should no longer be entrusted as thelr
guardian {n Jitern, Tn the law of human rights, the individuals and the State
constitute the two ﬂppﬂﬁlnﬂ. SUI'_Jj["I.'E of thtﬁ and duties. While Lhe former
has rights, the fatter has a duty o protect them. International law has a
functions to see that duties are perfurmed by the States against the
individuats. The effectivenéss of the measures in matters of human rights is
inéxtricably linked with the attitude of the States: It is the responsibility of
each State 1o ensure respeet for human rights within its jurisdiction.

In sume countries, especially rhese which are referred to as developing
eauntries or the least developed countries the problem: for the protection of
human rights s quite different. They are fighting tor providing basic
necessitivs of 1ife to their people because of their poor economic conditions.
How can a State think of providing civil and political rights te its people
unless food, shelter édnd clothings are made available 7 Mo doubt, it is the
I"&::Lpnt-.!-gjbj][t}- ol thie Sates themselves to make every possible efforts to make
'E".*_a_il'ckbli_' the lisic necossitios of life: Bul te speak of human rights without
Seaking of developmental Issues:or the new international economic order is
.Eirum_ul_g,r onesided. 1t would not serve the cause of promoting the full

Hayment of human rights. The co-operation of other States especially those
W develuped States is much needed. [t s in their interest to eradicate po
and: htjpren . HoAN : hEJ_L_,EE ; kil b . R ‘“ﬂ"’.‘?"’ertﬁ'
E‘uﬁrwwh%t-i as Lheir 1;x{ql¢|'|.['.e anywhere may constitute danger to prosperity
1[_; du e, lhl_:ir. siforts are alsd I'Iifi':ﬂ{‘!_l to meet the challange In view of
ﬂ;-mr“ﬁ’ﬂ relationship with the maintenance of international peace and
il ¥. A!1§11,u3|1 developing c_nunn_'Its pave ‘a call to estabiish a New
atiomal Fconomic Grder, it hag not beéen suitably responded by the

RS
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; S —— ed considerably tg
develaped coumvies. The U N, System has i.llw Ezirlmmlc Order m{n EFFF::J
selutimt envisaged In the New Inlernation 4 ate At

_ | L _ ic betterment and also of Breat,,

has posed a threat o the idea of econom forces of confrontatigy .
A Sy, sty JI‘mlﬂﬂl e qu;aﬂtﬁ; zzive at a conclusion HErEE:h]e
tension anmwngst the States have prevented 1d : ;
w all I again shows that the ﬁ:*ui-lu;'.u_:;i E;‘%g“:;;tﬁai dif'?;f;t ;PF:?T“
towards the werim humar riglhts. While they : _
respect.ol human dipnity and henour for the peaple l}!‘ theic own 5:;: €S, they
are not conceried for those human beings who are living across the ﬁurder.

Fhe future of (hy promation of human rights on international level ig
thercfore prim. It s likely to remain so, as long as th_'—‘ Ef_m'-'de of the States
of developed eountries towards the developing countries is not changed, The
PAapLr progress has, of course. been made. Various meetings, conferences, apg
seminars have been organised where speakers have at length advocated the
need for the protection of global human rights, but in reality things are quige
dillorent. Millions of peuple are stll deprived of the basic necessities of Jifa

and their pegple who are advocating for the ca
as well as inside the United Nations js doing for
Whint is netuded on thoir Parl is the realisation of th
are deprived of theso hasic necessities. They are

ice from which
How. The developed States have a share to muet the pm??lt;r?]i;“t}é :ndi Eiar:e
countries inusmuch as it relates (o Lhe Maintenance of Of developing

They have an ubligation—mgea) ECONomic
development assistance to these countries,
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UMANITARIAN LAw .
HISTORICAL D.EVELGFI\‘IE:‘I:IE:;F e found in Bible, i
wles of humanitaria : Hy in i

Mlh:m}::‘l ”‘:-'I';:li:::l! period In nedia, I'l"l'-'l!'ﬂ?i 5];‘:‘;;::1::; ': - ’:{‘*:T';';-ldsm_f_ltl,mi
[m-?ﬁﬁgﬂ:l ﬂn;iulupment of modern }}lmza:ntt?: century when the r:':ﬂ-“i;“r"“.EI
I}T inated in the second half af the ninee ictims of armed conflicts Egd a
I?ﬂrlrm humanize warfare and o pf’ﬁf;::;-: which provided foi cerl.:a\ine:-_:ﬂ “
. ’ first Lo ¥ lgg
Eﬂn":?;jm:hu: ,!ff;;:f::;g? wounded soldiers in |3nﬂ Er[::i;:-ﬂthI;IE full Tamg
;?E Sw -:anvmﬂ.lﬁn was the Eﬂnwntiﬂﬂﬂ T:nt?:ntr;f‘f I:;?ﬂattd by :h:%;-?u"d‘{';

- tions for the Lon e
in Tirne Ermw;g.ﬂr:lgigﬂ#fn i Dunant, The Convention provided for (1) .
of the : d destruction of all establishments for

i ity from capture an s g :
u'll?:t]:m\}; of Wﬂ-’l.ll"ldﬂl-:i and sick soldiers and their persnmﬂ:l.. 1:E;] the imparyjy)
reception and treatment of all combatants; {(3) the protection of Civilian,

rendering ald to the wounded; and (4) recognition of t‘l;gf Redthﬂf‘nss {"-'}'mhn]
as a means of identifying persons and equipment covered by the agreemen,,

Declaration of St. Petershurg signed by Seventeen Powers on December
11, 1868 stipulated that the signalory Powers renounce, in case of war,
between themselves the employment, by their military and naval forces of
any projectiles of a welght below 400 grams (14 ounces) which is either
explosive or charged with fulminating or inflammable substance. The
Declaration expressly stated that the use of such weapons is against the laws
of humanicy.

Hague Conventions of 1899 and 1907,

In 1894, the so0 called Peace Conference at the Hague was convened on
the personal initiative of the Emperor Nicholas 1T of Russia. The Conference
met from May 18 to July 29, 1899 and 26 nations took part in the Confarencs.
The Conference resulled in the adoption of three important conventions.
Firstly. the Convention for the Parcific Settlement of International Disputes,
Secondly, the Convention with respect to the Laws and Customs of War on
Land, and Thirdly, the Convention toncerning the adaptation of the Geneva
Convention to Naval Warfare, These conventions may be called codes. In
addition to them, three declarations of minor value were also adopted hythﬂ
Peace Conference. One prohibited the use of asphywiating 3355 ‘another
prohibited the use of expanding bullets (dumdums), and nﬁnig 'mmhimd
the discharges of projectiles or explosives from hallémng > F o

The Second Hague Peace Conference of ypased
IE __ of 1907
US. President Roosevelt was nﬂ'itlally :unvene;h ﬁ;f hb?{iﬁ;li? 1. ']:'?‘I::'E:‘Ir
C::-nfarence met from June 15 to October 18, 1007 and was artended h}' the-
:‘:presmr;atlvﬁ of ‘44 Siates, produced thirteen conventions. While the three
nventions, namely, that far the Parific SEIZIlément of Tnte . tional Disputes
that concerning the Laws and Customs of War on Land a:']r;a that mmupmlng

J E::rrﬁiid;}niﬂﬂ?;ﬂ:;mh_mﬂﬂ:‘ u::“ l:arlu E April 15, 1856 whereln It was laid
P ) Ma, bl { :
coeity’s s, with the excopion ot contrsu e negh (5) the neutral flag covers
rmm‘::‘ o evartatand of Wit are: sy lable 1 l:iPtlu::e under emmami's- flag. (d)
lockade. In order to be- binding, mise be effective. that is 1o say, maintained by o

farce sufficient really Lo provent access to ghe
ratified within three years by i) the Eumwhﬂnrﬂ‘;mw The ?j'“‘:‘:":.h“ wes
othar Stales. reat Powers, as wa Y Ry
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ol the principles of th
.l-l|rl1'lr¢'lli_“:!:~I gl three l.:m"ntil'l'l-lndll'l-; 'E:il'llﬂ-’a Convention ta Maritime War
Illlulh i }:-Lﬂt!w ather len conventions w::; ons af Ui fimt Hague Peace
g ,1»;-::1; s the Hmitation ol the E““Pl—ﬂ}fm;::tﬂ::-lfﬂl;:;rgs ‘;I:-rjma” il
A b and f.h“ apening of Rosy{ties the  oRpenery bt
' rules of warfare and newtralj , they were devoted to the
jatlr® i AR N Ly in war on land and sea,
e HaRUY S g 1ur1t 0. IV of 1907 concerning the Regulatlons
g (i 180 "'”; '1“5 oms of war on land' attempted to El-?urnaﬂtze
I i ko codlty IhE B of war. Its preamble laid down that |
A ot @ more complete code of the Jaws of war has been | Fﬂ b
|r1hﬂhlitﬂﬂlrﬁl;ﬂ“‘:]:ihfih;‘-“ig"l?m}::tﬂ cetnain under the pf;n?::utiun ;.mi
(he rule of the prncples of the law of nac : e
e Fsages established among cvilized peopies, frons the laws of
pmarnity, and the dictates of public EEHSIIIEHEEr
phuye Preamble was supplemented L :
l:.'lf-Jh:ﬂ the E};Iﬁlp:fchuilrumni[:’ which ﬂﬂ:h}' 9. PRICIIS b TS
The right o betligerents to atdopt means of |
W not anlimited {Article 22 of thephague Heguliy;:rl::;g. g
;) Belligerents are forbidden to employ arms, projectiles, or material
caloulated To cause unnecessary sufferings. (Article 23(ej ol the
Hague Regulations). '
The above principles are closely connected with the principles of
pumanity i the conduct of war each party is required to follow the rule
o the lawful use of a weapon or method of harming the enemy shall not
' the military purposes achieved through their employment. The
urt of Justice in the Advisory opinion given in the Legality
of the Threat or use of the Nuclear Weapons stated that : '
the cardinal principles contained in the texts constituting the
[abric of humanitarian law are the following. The fArst is aimed at
the protection of the clvilian population and civilian objects and
psiablishes  the  distinction  between combatants and
nun-cmhalﬂﬂlﬁi Srate must reEver mHkE l:l\"u.lﬂ.ﬂ.'l the ﬂhjﬂfl of
attack amd must consequently never use Weapons L, are

incapable of distinguishing butween civiltan and military targets.
e, it is prohibited (o calse UnNnecessary

According to second prineipl :
sulTé-ringE Lo mmhutpaﬂts : It is m_:mn_‘d]ngl:.f prohibited to use
weapons causing them such harm or u:;_ﬂ'lessly aggravating their
suffering. In application af that second principle. states do not have
unlimited freedom of choice of means in the weapans they use.

| The victims of war-wounded. sick and shipwrecked members of armed

LT R— the maximum possible

] civilan persons must be granted

rUlEr tion ] mis of war were made. Rules
- and therefore rules to protect the vict of e e which later

' m“"‘*"ﬂ the protection of pris
prisoners
| Treage e subject of a new General lon Relating 1o
t;“f'm of Prisoners of War in 1823,
heL i 10 be noted that the rules laid
tonduct of war were [reguently

o
=
—

sutweigh
jpernational Co

Convientions as

H
down in the ague ice by many

disregarded in Prac

4l of 1809 on the same subject

L,
Wan .
i W preceded by the Hague Convenisun NF.ra o

opinian was given on July B. 1996
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4 e ess of disregard started g
3 1,,.-5“"'.'1““ .h.Hrﬂf_ﬁ. lh{' f:ﬁ,nﬂnﬂc WHrrarE dmtl&d Bguriha
yeArtio WWIHT "'j'i':':]”"' wilh the sl F: e armed (orees and the wf:l‘.r'“&
gy First 1’.""'“”:”" Lppstinetion .Ianl-'l-1.-"«'1iﬂ'l_"ﬁ.'L-“_Hli of the conventions such i hﬂ.r'
wihnle -rMF:"":;L pl o "‘J1E-hh"r F iﬁﬁhh that the rules made by the Hagl?:
faatian - o, [ o \ ; R
ulrlu-slu«:._-a Wt "m? ':iﬂlr‘l“;:wn the foundations of the law of war wepe o
i} which 10 3

heir non- ohstrvance. Cases of observane, lEl;:]

Cpnvent s d

' s ol t
hecause the fnstances §]

TN I’rﬂ-l'l‘l At ]Eﬂht p

| artial distinction
nut save HE

entions of 1949

neva Conv
& Puring the Spcond Warld War 3

hecking crimes WETE_CDmmltt_,Ed againg
' : raniy was es ;

aniiy. A vegime of complete [awiessness aﬂﬂﬂtﬁi ey :ﬁd dignit&h!nl
the humanity. ©2 55 S eharously negated human e Y. At th
Warring F!ﬂrl.i_"‘* atomic hombs were drEppEd OVEr E upsnel;:-_ Citles 4
onid e L 51’-'1"!]':?1]- Asaki by l'.h.l'.’! Unit&:d btﬂl’.‘ﬂ J'!'Lll' Force, and ¢ [;.Ermm
Hirtishima and Nagasas: from the continént against England. Purpogep,,

e ol V-2 homibs fired _ |
:iléu?fuﬁ;}:: ol civilian targets such as _F_Eﬂldﬂi:*”?‘aﬁgﬂiﬂgl;giﬁgiﬁ of mifee
h&iqml thi fromtlinegs, use of lﬂng-ﬂiﬂtﬂnrﬁ rocRers: AL : D5 againg

R \ting between targets were MEasures whic
i M ‘;’;ﬂ“i;‘ﬁ'ﬁ" I]ii»'}L’.'ihnﬁy of civilians and destroyed the bag,
it to an @ oo ;
g?;fncp:l.nn of the law of war. (e, the difference h’:;'“w:e ¥ rﬁiﬁ- ann;;-:_l Forces
and the civillan population and between military and n iri-r'n ary ;: Hectives
Belligorents. frequently abused the principles confained I the earlier
Conventions and therefore, It was decided to extend El!'ld_ ndily the existing
provisions in an International Red Cross Conference in Stockhalm held en
August 23 16 30. 1948 The Conference developed four Conventions which
were approved in Geneva on August 12, 1949, These Conventions were |
{1} Conventlon for the Amelivration of the Condition of the Wounded,
Sick in Armed Forces in the Field.'
(Z) Convention for Amelioration of the Condition of the Wounded, Sick
and Shipwrecked Members of the Armed Forces at Sea’
{3) Convention Relative o the Treatment of the Prisoners of War'

1) Convention Relative w the Protection of Clvilian Persons In Tirme
of War' fitid
All the above Conventions came into faree on October 21, 1950, One of
the purpases for the conclusion of these: conventions was to reduce or limit
the sufferings of individuals, and 0 circumseribie the area within which the
savagery of armed tonllict Is. permissible® These Cornventions provided @
number of humanitarian rulés to various classes - of persons such:as the
wounded and sick in armed forces in the field as waell as at sea, prisoners o

war and civilian ptrsons In time of war ° gdggpslf
corresponding dutiss u r. Those Conventions also imp

of the Red Cross arlfc?n u;: Proftecting power, the International Committe
i .M___ bther |1urt'rﬂﬂl_’{arian organisations. In the tas
anderning Military and Paramilitary Activitles in and Against Nicaragsd
L Horeinafior roferced 1 Convention Mo, |

B Hureliialig refecood W Carven)lon Ng !'.I

‘A Hinelimilter reforpyd tr Llonvencim f"-'-‘u- 118

L' Hercinaler ceforred 1o Cirnventitin Mo TV

el Starke, ‘Introducien to Inttrnationg] Law' Terh Editian 5ad
' ' v P B3,
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atjonal Court of Justies Slated

o A S that dn Its view the Genes
B otiens arg N wit ity re-hw":t"' A development, ang in utherlhri tm
G g the CRPIOSRS S r.:i' sUch principles.’ Parties are therefore ;E:cdm
i o virtue of the principles of the law of natiors: wy 1he Teien
llil 7' established among civillzg peaples : )

. . Trom the laws of K
e s ol thie public eonsclence. The ol humanity
gictales . shove copventions appl
Jtin] armed conflicts which have bieen defined under m.':fmi Z“;.; :ﬁ

. Conventions 8s all cases of declared war or of any other armed
whith may arise berween two or more of (he High {Jnnl'ra-l:t‘sng. Parties

e it :
I-.-ﬂn \( the state oF war s not recognised by any of them. However, Article

; non to-all Geneya © : '
el isE0Imim onventions defines certal :
W,:ed i the srmed conflicts of a non-intern, atidioReikos

U . st atlonal charatter, as they reflect
ihe plementary consideration of humanity.” The Conventions alsa apply to

hase armed canflicts where p.fl'npi.es. are fighiting againss colonial dominadon
ad alten occupation and Sgainst raclst reglmes in the exercise of their right
w sell determination.
Hague Law' and the Geneva Law® which are applicable In armed
nilicts have hecome so closuly interrelated that they are considered to have
adially formed une single compléte system, kriown today as International
Humanitarian Law.” These fundamental rules are to he uhsgned by all States
hether or not they heve ratified the conventions that contain them. because
hey constitute the intransgressible principle of international customary law,

pdditional Protocels (First and Second) to the Geneva

Conventions (1977)

It was realised that the Geneva Canventions of 19449 are not sufﬁti_ent_l:,r
broad in scope o cover all armed conflicts, The United Nations Conference
wt Human Rights of 1968 held at Tehran stated that massive denial of human
rights, arising out of aggression or any armed conflict with their tragic
mosequences, and resulting in untold human misery, endanger reactions
which could engulfl the world in ever growing hostilities. It was stressed that
I 5 -an obligation of the Internatlenal communily ta cooperate in efadicating
ﬁui:h-_s?-:nurﬂge. The resolution entitled ‘Human Rights in Armed Conflicts’
ﬂfﬁd that even during the periods of internal armed conflices

| IET Reports (1986) p 113:114, para 218,

;'. o0 Gtk Law on Non- International Armeéd Confticts' bn this Chapter _

* e Mague: Law sncluded the St Petershorg Declaration of 1868, Canventions of 1859
and 1807 which ware basod partly upon the 91 Petershurg Declarstion of 1868 as:
:gjull a8 tho posults of the Huussels Conféience of 1874, These Conventions fixeel the
';,qlm And duties ol belligerents in their conduct of operations and Jimitéd the cholce

a5 and means of injuring the enemy i an fritarnational armed conflict. The

”_m.g'.r”'*" Liw absg inciuded thy Geneva Protoeo) of 1825 and the Hague Convention an

eltcien of Cullural Propeny of 1854 :

PHQL'*-"-“““ oW ineluded the Conventionhs of 1864, 1906, 1829 and 1949 and the '.MH]

P-m'r'hl:j:l'h addod Later on. The Conventions pratocted (he victims of war ﬂnd:tn .t
I tha I{iﬁ?ﬁ:‘miﬁ for isabled _um{.:q,l freies p#.trnm] and persams noc Laking pan

Ko o oetilities '

w“'!‘ -ﬂﬁ"i‘lﬂﬂ'}" ﬁplnlm. ol thae I"mﬂ“ﬂna! ;:UUI'I afl _Iuﬂ.?l‘_lj:f ] i hae LEEﬁI"F ol the M
fuly H;g State Nuelear Weapons fn Armed  Gondifiet Judgment was dellvered on
- para Td
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all armed conflicts

Genernl Asst
hpaniacian Iﬂ_w
Tehran Conferente,

e h:i :;TE:I:-I::EHLinn.s and rules in armed contlicts, and (b) he
Internation:

: yal Instruiments to ensure beltpr

additional mnv_entinnﬁ or other |1?E-“t:|J ?ants o Bl tiesed tnnﬂ?m
of civilians, Pprisoners gind comba 1669 and 1970 ori Hum B The
Secretary-General submitted reports in Is 4.1 1970 call dman R'Eﬁm_ In
Armaed Conflicts. The second report subimirced ir called for uP“ﬂml“!
the law of armed conflicts

The Intecnational Committee of Red Cross (ICRC) became aActive 1,
update the humanitarian law. A Diplumarif Ennferen;e on 1th3 Reaffirm,
and Development of International Humanitarian Law applicable 1o Arp,
Conflicts was held in 1974 in Geneva. It held annual sessions unj| 1877
when it adopted on June & 1977 two Additional Protocols to the Geneyy
Conventions of 1248 under the auspices of the ICRC. Protocol 1 sets gy the
basic rule that the parties do not have unlimited choice of means ar methads
eH:it' war and specifically rules out those which are of a nature cause
:;;Trﬂwus injury OF UNNECESSary suffering or can be expected to cause

spread, fong-term and severe damage te the natural environment. The

Protocol also contains provisions for the protection

als ; 0 n of civillans
Inrijﬁﬂglm:gm_e attack. deliberate spreading of terrar, atrocities a!:t.a;l::ia:r;
cultural objects and places of wor : i f

means of survival leg i warship, destruction of crops. food and other

vestock and water supply} and attaches on

installationg containing dangerous fores -
power stations, [t alsy déa}sg-wuhﬁ orees such as dams. dykes and nuclear

Armed Canflicts including specific the Protection of Vietims of International

: wcessity of the applicap
nised the: necass .
m.f[::u ::;ﬁ i all armed conflicts and took nntuf b,
F H

g
invited the Secrerary—ﬂenerat to study (a) se of the

sopure the better application ol existing h“rﬁﬂni:ﬁ.:
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iy ! o overants on

Do AL Rights (1950), ?Lilf'u’;“; Rights (1948) and Europes"
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ain ;he rﬂ_l:l_r.lﬁtﬂl. in- addition to red cross and red crescent,’ as an
:;iilliiﬂ“’l ﬂlﬁ!l."l‘--’_""" “'"'—'Ih’!"‘l for natjonal relielf, The distinctive emblems
all ey giunt StBILY Flie (s of red crystal, the Third Protocol emblem.
f:ia e highty politicieed wnd some Stales objected 1o the new emblems.
phon .ﬁ_ltl‘lﬁuﬁ" many parties had hoped to adopt the Third Protocol by
mruu*-iiiiun. SUHINE '—'ﬂﬂﬂgt‘m‘;ﬂalﬂﬁ voted against its adoption, while others
,t,,;minf-‘ﬂ- In the year 2006, Sixth Committee of the General Assembly took
10f (he issue wheel It adopted a resolution on the Status of the Protocol
jripnal 10 the 19489 Geneva Conventions. The crystal, crescent and cross
all have the same meaning. The purpose is o make combatants aware that
saples. builiings and vehicles with the symbols are protected under the
94 Geneva Conventions and should not be fired upon. '
The four Geneva Conventlons of 1949 and their three Additional
ocols presently form the basis and maln source of internattonal
pumanitarian law. I'hey contain-a number of provisions for the protection of
certain CALEROTIES of persons which the parties to armed conflicts are reguired
o ohserve in the interest of humanity. The International Court of Justice In
ghe advisary apinion given on the Legality of the Threat or Use by a Seate of
Nuclear Weapors 1n Armed Conflicts stated that the rules of humanitarian
jaw are part ol jus cogens as defined in Article 53 of the Vienna Canvention
on the Law of Treaties of May 23, 19697 They are required tio he effectively
hﬂpfgm'&:lﬂltﬂd ~with cosperation ol Slates, States Party to the Geneva
Conventions of 1949 and their Additional Protocols of 1977 require the States
Party to enact a nal ipnal legislation to make serious violations of these
reaties punishable offerces.* Administrative measures may also be raken as
jang &s national Jegisiation s not enacted. Further, States are also reguired
w disseminate the text of these treatles as widely as possible in their

respective countries.’

CHARACTER OF HUMANITARIAN LAW

A treaty s binding on a State when It has beeome a party to it In other
wards, rights and obligations arising from a treaty are binding ooly to the
sarties to @ treaty and nol to a third State without its consent.” This.

L THi Intérpatienal Committee of the Red fross (MCRC which “arese out of the war
berwesn ltaly and Austria In the mid 18604, I8 @ impartial, peotrsl and independent
argankiation whosd exclusivily hurmanitarian missbur 15 (o prowct the lives and dignity
of wiclims of war and internal wiolenoe and 1o provide: them with assistance It directs
s toprdinates the [nicrnational  relinl activitles conducted by the Movement in
wiuation= of conflicts; It also andeavaurs o prevent suffering by promotfing. and
strengthening  humanitarian  low  and sriversal humanitarian principies. 1 was
established in 1830, by the Swiss national Henry Dunant. The ICRC was: recognised

in fiw First Cencva Conventlon of [BGd. The symbal of the red cross on & white
backpround. representing the lnversa of the Swiss Mag. Belleving thie cross (o hee
offénsivie 1o Muslim soldiers, the Ottoman Empire was the first to wuse the red crescent
i’n‘;“u:lﬂ?ﬁ 10 IHTH s Turkey fought Hussia. The symbol was farmally recognised In

- LT U,
Tl pi
Y pira B3 :

s Wag radffled the foup Gonova Cativentions of 1649 (o 1950 and enacted the [ndian
W thiom i the Indian legal systam.

yE, e Convesilobs Aet In 1860 Incarparating __
e Articles 49, 50 |29 and 146 of the First Second, Third and Fourth Geneva
icle 80 of the Additioral Protecol 1 of

m?munm of 1949 respectively. Also see At

i . - "
Se2 Article 34 of the Vienhn Corverition on Law of Treaties of- 1988
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parta terris nec nacent oo prosunt. MOWEE Gl ipe nhllgaﬂun_id::?'g ™y
third Stage. even I 1t i not SEC0 ry rule of International Law. Thqwidhl

i i treaty, 1F a0 freaty creites customa | humanitarian law shall be A,

imphies tha |l canvenioens adapted on S if th ;

mp of Fatification by the States il the f““'ﬂll.lshh B
iy

an all the Stitex ierespeebive ! E ik tamany vules: of Th
drwwn tht they bave acquired the staluy G4 ES ry “ﬂ‘nuth}a]

b, B

In the advisory opinion given Hi !'Jue Lﬁajﬁ{;ii 12;53:::[? i Use o
Nuelear Weapans! the Irternational Lourt t;;; g mnmﬁlm. Breqy
many rules of humanitarian law applicable i €l -arm
fundamoental (o the respect of the human person 4 Elﬂrn%
considerations of humanity that the Hague and Geneva Conventlons hay,
enjoved a broad accession  Further, thess fum_fﬂl'ﬂﬂﬂfﬂfl rules are o gy
abserved by all the States whether or not they have ratified the convenjg,
that contaln (hom, because they constitute lundamental principles
international customary law, The above observation has been made by g,
highesi authority, and therefore, it is bevond doubt that the humariitariay,
law acquires the custamary rules of International law and therefore is binding
on &l the States These Corventlons contain the fundamental rules of
humenitarian characoer from which no derogation Is possible by any Stae:
Following are theamain features of these Converitions :

(1) Protection and Care of Wounded and Sick Persons ;

Injured suldlers are not treated like ordinary soldiers. They are given
spocial treatment on the ground of humanity. While Geneva Conventlon
(Nu. 1) stipulared in detail the respect for, and the protection and care of,
sick and woundoed PErEOrs wher are members of armed forces In the field or
are assimilated w them.” Geneva Convention No, 2 laid down the similar
protection and care to wounded. sick and shipwrecked members of the armed
forces at sea. The lollowing are important provisions in this regard ;

1. Sick and wounded persons of the armed forces in the field and
at sea shill be respected. protected and cared for by the
belligerents i Whose power they may be. Such a treatment shall
be provided without making any discrimination founded on sex.
_ race, nativnality, religlon, palitical opinions or any similar tests

LOIC) Ripoers 1996 p 226 w0 po 208 Judge Wooramantey in the sbove: tase, o h

Jum-ullTﬂluml_mJn. uil e vl Ehial tie rules of s hamtanitarian law of war havwe clpzth

wrrptivd Lhe sl ol s eogens. Jor they wre N ; ' i
‘ A Ptk Jiaria

character  Trum which  no degganian RN Fithn OF it oA

. ¥ i . I
Conisbdurabin ol ey whith thiy. e lrnn_-.ijmhj:; withinal rﬁgﬂ!.;;!;r. the  bas
2. Piérsoos other (Ban menfiors af 0 prowet, (at p

-Arm 2] rie il
Mumbers or milida o wilunioor e ¢ fves who are pravided  protecnan i

. bodurps formi . and
Mumbaa's o ol mwillivia gl myindirs i) ut::fr FHT 5 lhﬂ;g.-mﬁm;d '[“nﬁ i:‘“r :
cumiansdon] W0 1y v 4 distineg it voluntcor iF (3 thay

.-I-HII-._ui.u'ulg.: wih bl ey caducy Ilml:‘ﬂﬂn_];::;-zgﬁihd nloa dLj..mnl:':e: (i) r’lr.]l.:f.;::ﬂl'lll
war: G5 Meislsis ol regulor denmad loros wiio Em; n HECOECaNEE with L yont &
an b ity ol eoogiised |y detiiing pﬁp Hess allegbce o @ ﬂll'-W'Pﬂﬂ“' Y e
armid Torves bt bt ioetisber @hureur Huﬁ;:tﬂ 4l Persons w!.“m Bﬁmm,ﬂrhﬂ“
from ahe ormed Joees which ey Hi.‘l.‘nrp: I.“d thery hnvji_'r mauv.d -Hmhmlu'ﬂ“.rﬁ
ey pilats dd apprentices of g m.“"hhl":“}f- (5} Members of crews. _{ 2 aft
of W pasttbis lo (e conllior wrd G [k ! marine and the crews of elvil #0

[ribakie: st ahi
gt Wit SpOntaneously 10 resist g m:iﬁ::":;;';ﬂ nion-oeruphed erritony wha
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2. Any altempts uptn thelr lives, or violence to thelr persons, are
cerierly prohibited. They shall not be murdered, exterminated or
5ubjﬂtl‘f‘d to torture or to biological experiments.
3 They shall not wilfully be lefv withour medical assistance and
e
:I. Women shall be treated with all tonsiderations due to their sex.
& If a party to- the conflict is compelled to abandon them to the
priemy, S0 far as military exigencies permit, leave behind with them
a portion of his medical perserinel to assist in taking care of them,
together with the pecessary mialerial.
protucel 11 Additiona! 1o the Geneva Convention adopted in 1977 also
ded under Article 10 that all wounded, sick and ship- wrecked persons
F'“T; be respected and protected. They shall be treated humanely and shall
ﬁrm: w the fullest extent the medical care and attention required by their

pornd LS
(2} Protection to Medical Units and Establishments, Materials

and Vehicles : R

Mobile medical units and fBxed establishments of the medical SEI‘_‘h"h:E
for providing facilitles to the sick and wounded persons must be res;_:gttf.-d
and protecied by the belligerents. Sirnilarly, persons engaged in _prmﬂdlng
faciiities 1o stck and wounded persons such as doctors and other personnels,
serving In the mobile medical units and fixed establishments shall be
protected and respected under all clroumstances. Material of moblle medical
units of the armed forces which fall into the hands of the enemy shall be
reserved for the care of the wounded and sick,

Vehicles such as aireraft or other means of transport equipped for the
svatuation of the wounded and sick must be treated in the same way -as
mubile medical units,

The Geneva Conventions No. I and 1 provide for a distinctive emblem
and sign of the medical service of the armed forces, It recognised the emblems
of Red Cross. the Red crescent, or the red lion or red sun on & white ground
85 a distinctive emblem, Red Cross insignia shall be respected and shall be
given immunities so long they are genuinely and legitimately used.

Protocol | to the Geneva Conventions of 1949 also provided that medical
units and medical transport including praperly authorised civilian medical
units and religious persunnel be respected and protected at all times and not
be the ubject of attacks or reprisais, '

(3) Treatment of Dead Bodies :

Dead bodies shall riot be disgracefully treated and, in particular, they
shall nt be mutilated. They shall be collected and burled or cremated on
the battle field by the victor, Belligerents are also r equired to take measures
1 search for the dead and prevent their despoiled.

Protoco! | to the Geneva Conventlons of 1948 also provided that each
Party to & conflict permit teams to search for, ldentlly and recover the dead
from hatleficld areas and the remains of the dead are to be respected,
Maintained and marked.
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(4) Treatment of Prisoners Ir-l given o @ PErson captured py
onflict, All the peTsons capryp,,

. tal1es “'h'l':h
Prisoners of war 15 8 5 pd conflict:
belligerent during o war or in afy arm neva Convention Rﬂmh’ﬁ la

; LS.
by the belligerent do not acquire “,}L?iﬁ[;ﬁ‘ 15 1949 lays down under Ay,
the Treatment of Prisonets quar' who have fallen into the power of 4,
{ thal certaln catepuries ol HPE-'!::::'-:'H ' r, They are i firstly, mﬂlﬂ‘lbérs s
n-as prisd : rv ;
ﬁnﬁ ?mhxﬂcgﬁ Lnﬂfggrf&:ﬁ as well *ST":‘;""?'.’-';?L T,:: L:Etzs “l}::;ﬂﬂm 2
forming part of such t“ﬁ'f"m forces. iheir normal military duties during i,
war when capiure “Ele‘i;:nﬁle of other military &n{i n“ er Volunteg
s |I.'ﬁ;[,.i"t::$_c.e of organized resistance mwﬁ?"&“‘s ) ;rhﬁf have
ccgnpsmﬁvr: Hﬁ if they wear a distinct HHIEHI;I:‘ {3;1{ Th?::ldly-. nﬁn{u?unﬂbﬂianmj:?
i oy observe: [aws \
i:mdc:ﬁ ha'rrmiiit?mn lrp-ﬂr:mrnmzl such as cu‘.’rﬁpmden“" EHPFH,I: Tm'm"ﬂ
labour, .lli]ﬂ[.‘f-u:f“r:. barbers, Eﬂ.gjﬂ'I!E'rﬁ ! pl‘:fﬁdﬂﬂ mifihﬁ:;c;:—li:ﬂﬂggltm FH:‘; 1;2:;
pmbers Crews .

:“d::n:r::l:::ﬁ»ﬁfdugrg:?hﬁnﬂt by more favourable treatment under any
th 18 d fifthly, other inhabitants of & town

other provisions ol Interrational Law, an e
who take wp arms to-resist the invading forces without having had time 1
form themselyes into regular armed units : prr_;wlded they carry arms openly
and respect the laws and customs of war. The i_ihm-"E lmpli_EE that person
such as traitors, deserters, mercenaries’ and those members of the armed

forces who at the commencement of hostilities are fourided within the

territory of the enemy do not acguire the status of prisoners of war.’
Internarional Law. protects the prisoners from punishment for their
hostile acts committed prior to capture. They have been guaranteed varlous
privileges during captivity. Once the clalm of a prisoner of being a prisoner
ol war Is recognized, the captor State is not free to enloree its own municipal
law or policies except as permitted by International Law. Its hands are tid
in many ways, and further, il is ebligated to certain positive actions in terms
of providing protection, medical care, food and other facilities. The muaral and
:';fﬂ f_'::;mca";“__g providing this preferential status lies in the fact thal
prisoners r, prior to capture, perform -
g it of i ncecions, Wi h Enry S ar f the same

an y which the caplor demands of its : :

Swing or sesuming alegate 1 Cara uje o . e ratnent
E ners of war were made by the Ha_gue Convention of 1907 under Articles
‘te 12 but the experiences of the First World War- : les
were Inadequate and incomplete. Tn Jul IEE,I':E ar-showed that those r :
States met at Geneva at the invitation 3;;! o reprfafmatlm of Iﬂrt}'ﬂﬂ’-‘_Er
the revision and the completion of e the Swiss Government to conside
H xisting rules on the treatment of

prisoners of war. The Conference
Geneva Convention of ]929 on thg r;:il;;nrﬂi Convention which s know™

"7 The experiefices of the Second World

L. Artkcle 47 of the Additionial Pro
; Tocol 1 g ,
- g:li -HJI"l- IGERRTY shall Aol hawe ghe ;;1? ET: Conventions: of 1949 ako d‘“ i
C Tt Mehtess have been granced the sty of mmunmn OF & [pEISESE e i
‘Guerrile Warfare -mdrﬁ.' Lta the Geneva Conven 0ok by Arm]ﬂgan'i“"
' vernational Humanitarias L;Tmugi]-_ I‘ﬁﬁzﬁﬁgﬁﬂi p. B!
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ility of further revision of the Convention. This led to the adoption of
a0 Convention (Ne. 3 Retative to the Treatment of Prisoners of War.
a bt ﬂ:tmiun consists of 143 Articles and replaces the Convention of July
'ﬁ‘ﬂ'ﬂ'.}g The Conventlon of 1848 applies 1o all cases of declared war, and
27 I'."H_ Srmed conflices which may occur between two or more of the High
i ung Parties; sVer if the state of war is not recognized by one of them.
cm"‘*_“nwmhm shall also apply in those cases of armed confiict which are
The """m.] international chiaracter. The above provisions of the Convention

: "L’rﬂdf it clear that the status of prisoners of war may be acquired by a
have s gl only in war but also in armed conflicts, Although, strictly speaking.
F:L:m desiratle 1o call a person prisoner of war who Is captured in armed

aftict (not i war), the Comventlon did not make any distinction in their
- nencinture. Persans caplured in war as well as In armed conflicts are

called prisoners ol war, _
[he Convention provided that the detaining Power has a number of
dulies (0 perform on humarniitarian grounds which include the followings :
{a)} Human Treatment of Prisoners.—Prisoner of war must at -all
rimes b humanely treated. Any unlawful act or pmission by the detaining
power causing death or seriously :endan%fring. the health of prisoners of war
is thﬂ,ﬂmd_ Prisoners shall not be su jected to phjl'ﬁlﬁﬁ] mutilation or 0
medical or sclentiflc experiments of any kind which are not justified by the
medical. dental or hospital treatment of the prisoner Prisoners must at all
drmes be protected particularly against acts of vislence or intimidation and
against insults and public curiosity. Further, they are entitled In all
crcumstances Lo respect for their persons and thelr honour.

No information can be sought by subjecting them to threats, Insults or
by exposing them to unpleasantness, The captor State |s also prohibited from
resorting to physical or mental torfure.

(b} Maintenance of Pri;um:rs.—-The detaining Power shall be bound
to provide, free of charge. maintenance to the prisoners and for the medical
attention reguired by their state of health. The expression ‘maintenance
includes fooding. clothing and other facilities which should be provided by
the detaining Power. The basic dally food given should be sufficient in
quantity, quality and variety to keep prisoners in good health. Clothing shall
be supplied to prisoners in sufficient guantity by the detaining Fower. The
regular replacement and repalr should be assured to them.

~ {e) Equality of Treatment.—The detaining Power shall treat all the
Prisoriers equally without any distinction based on race, nationality, religious

beliel or political ppinions or any gther distinction founded on similar

Eriterion

i (d) Medical Facilities.—The detaining Power has a duty to provide
tal care. The tost of treatment, Including those of any apparatus
“;deﬂﬁw for the mialntenance of prisoners in good health shail be borne by
: lﬂtniﬂg Power. Medical inspections of prisoners shall be made at least
a month,
Hm“;:‘l Quarter Facilities.—Prisoners shall be provided quarter facilities
'ﬂni ﬂ:‘i L{¥] Ihuse.uf tHe dumin]nﬂ Power. The pmmlsas should be: P—Iﬂtﬂﬁtﬂj
IWm:m“mm[.'Jnrﬁu.-&is. I'hey should be adeguately heated and lighted. All
vt d:E must be taken against the danger of life. Women prisoners shall
d separate dormitories.
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installed in all camps, so
Eﬂ!.__lﬂﬂﬂtgpnﬁ Hﬂp& i tobace E'II"H1 Ii}fdll"larj-' a_ruﬂ&t:“é
ree foodstulls: = XSS af local market price '

s n :
chall pever B8 ! N pnly in premises locateq
oy where the climiate Is injy

s Or
o @ more favourable “Hﬁiar.g

(h Cante
prisonkTs may procu
dally use. The ariff

(g) Camps. -

landl, Prisoners intern ihle t
for them, shall be removed 35 soon &) Pqﬁ:;!]ali sanitary measures ne
The detalning Pawer shall be pound g 32 covent gpldemic. Cessary
to ensure the cleanliness of camps 5111'11_‘“‘]".'5r __The captor State is tem
() Employment of Prisoners of ¥ th ore |s a shortage I Pted
o utilise the labour of prisoners ol war Whﬂﬂman to work. Non-commi power,
The deraining Power &an compel only ! K. Aie, k. Si0ted
- OE . Ajge, SexX. rank and physical

ezl . sl ¢y WOr _
officers are required to do anly supervisory oo rsons of equivi
aptituddy mu-.-tqhu taken into account: Officers and per= l:u fﬂq :I o statuy
- =t ey Lhﬁmsf_-[!.t&ﬂ- as or- 1L Enmpeuamg

K only il th ; ;
shall be given ﬂunahi:mﬁri" tlhg' forces of the h:;?n'te power is @ breach of
' ion No. 111

a prisaner of war Lo
s of War of Gulf War II (2003)

Article 130 of the 19489 Geney
Inhuman Treatment of Prisone
r Coalition Forces Tﬂd by the Linited State

In Gulf ‘War 1l (2(03), the _ o :
invaded Iraq and a large umber of Tragi weTe prisoners o e
were kept in different camps such-as Abu CGharib Correctional Facility, Al
Baghdadl. Heat base Habbania Camp. On a r:-!_.lmbEr of occaslons prisoners
were troated inhumanely i violation of the Geneva Convention I11 Relative
ta Prisoners of War of 1949, The [nternational Committee of the Red Cross
(ICRC) In the Report al February 04 on the Treatment by the Coalition
Farces of Prisoners of Vvar and other Protected Persons in Iraq drew the
mber of serious violations. of

atrentlon of the Coalition Forces to a nu
International Humanitarian Law committed between March and November

2003

The main violations which were described in the ICRC report include
brutality against pratected  persons upon capture and Initial custody,
f._?met_nm causing dl::m_._l-l or serious injury; absence of notification of arrest
of persons causing diSLIEss AMONS PEFAHD deprived of their liberty and their
famiheg,._phg.-smal. or psychological coerclon during interrogation fo secure
information: prolonged solitary confinement in cells devold of day light
excessive and dispropartionate. ' : ilipsl i v
EALY P use of foroe against pers Jved of thel
liberty resulting in death or in d ko e ons depri of '

s ek hidvacran T.mmj“rft uring their period of intermment.

= ment were meted to
the Coalition Furl:_ﬁ:s during Initial l:uatud;,r,' during Hmth;:: mmﬁﬂiﬁfﬁ
during interrogation. For hlﬁ.‘t_ﬂ_nml durine i T ik TS ' of
their liberty supervised b Of. inferropatian persore dﬁm‘md
T of _::_*H_ﬁ.tp__nus iy the_ milltary intelligence were subjected 0 2
ph ir};l nd reatments rarging frum irisults and humiliation to both
tﬂrytf:ré'lna - psychiological coercion that in some cases might arnount 1

Mﬁth.::lls'ﬂ; rlu":m them to cooperate with their ]nturrﬂggﬂt-.‘:rﬁ. .
lnhuma;i which l"{:‘l':;::;mﬁ-:;:dﬂ;fhﬁiﬂi?tenngamns were ‘tort PR e
n}smls and rifles), slapping, pun Ih’;ng k;c ﬁ .with hard objects ﬂnn:lmﬂﬂﬁ
parts of the body; pressing the face lmlu th g with knees or feet orl var
naked for several days while held In Sniifﬂfm““d,“'“h hoots; being stripf nd
completely dark cell, being paraded nak; d? confinement in an empty a o
persons deprived of their liberty and gua.:h ?[Hmde cells in front “iajn;,.d

. These methods of phys!
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telligence ln-a systematic

| corrtion were usiesd by the military In
coopueration

Ps}'r.'mlq-.qir#_ i

by 10 gt confessians and extragt Informatipn or gther forms of
il rrostod persai

The atove acty of the Conlition - Foarces were the flagrant viotatlons of

e Third Geneva Comventinn Prisoners of war were reguired Lo be humanely
t ot i all thnes ey were feduired not o be qumaplgﬂ o u:ru_t-.l or
Ading "_-_-nnm-m ol st be protected agalnst all acrs of violenee,' They
degt pequired ot to be given torture and other forms of physical i
coereiun for the purpose of extracting conlession or [nforrmation.

| phalppical coet nd
plussivnn pxtracivd under coervion or torture Is not reguired to be used as

ﬂ.-ldl"nﬂ'. uil HLI"L.
nation of Captivity
Caiptivity, of prisoners may be-terminated In two ways |e., during the
war and after cie war Captivity may be terminated during the war in any
of 1l following Wiays: Firstly, when sick and wounded prisoners are
ﬂpmriatrti 1o their home State. Secandly, whien sick and wounded prisoners
wfgulmngm‘ during the continuance of hostilities on the basis of mutual
sepient between the belligerenis. Thirdly, when they are reloased on
L is gr promise thal they shall not participate in the current hostilities.
Fourthiyl when sick and wounded prisoners are sent ta neutral tercitory 50
that they miay recaver their health—physical or mental, speedily. Caprivity
of prisoners i cerminated alter the war as well, They are reguired o be
released or repatriated without delay after the cessation ol active hostilities.
But the delay may be justified when the detaining Power proposes to conduct
trial for those prisoners whao are accused of committing war crimes.
of the Western writers that it failed to

India was criticized by some .
iriate the Pakistanl prisoners imimediately to whom it has captured in
armed conflict in [ecember 1971, It may be noted that the delay was not

deisberate. [ndia wanted to repatriate because it was not an easy task to
thousand prisoners. Their captivity had created

maintain ninely-two
scanamic strain and security problems. However, India has its own reasons
rs. In 1973, when an agreement was made

for not repatriating the prisone
betwoen India and Pakistan, all the prisoners Were repatriated excepting 195
grissners who were required to face trial for war crimes. After the co nclusion

of the Simla Convention these prisoners were also repatriated ro Pakistan.

() Protection to Civilian Population
mﬂ:;::rdﬂ‘ym'g experiences of a long series of violance, brutality and.
e o m:ﬁe:;?t the civilian population made it necessary 1o provide
A 4 :n.rl ifa}:] persons in time of war. Articles 27-33 of the Geneva
Iighrarcs ad | ich are applicable tw persons both in the territory of the
cacter. If fs Iai; ['If"fﬂUIJi&d territory lay down principles of a more general
It honour. thir ﬂ;;’_i'ﬂj that civilians are entitled to respect of their persons,
Sulsjery speblal igious convictions and practices and their family rights.
eted with the ngﬂﬂ.im‘! on account of health, a and sex. they must be
ALy ﬁflltejr Iy consicderation and‘ without any adverse distinction onl
€. origin or political opinion. Ne physical or moral m:Eijtibrf

st be
= EXETE e .
ed against them, in particular for the purpese of obtaifing

lII

Lo
*h‘l‘[‘h Ia i E‘



rake measures of such g chiry

erifically to
Lduls pruhlhlm:l spetificaly ination of the protected

41 suffering or extermiv "
::;hnf:n: and all measures of intimidation and terrorigy Ny

At
Collective puns=i <ons must not be Pun‘.shﬂd for an offence whig,
Frﬂhib-itt‘d' p.—nm;:-:ﬁ .:T;—-T;:Itted. The Convention also provided for rem.:.-g:
have not p-ersﬂ:d F.:rn;mﬂ ta the Protecting Powers, (o the Ing i
the prutect P d to the National Red Cross Societies A

" , Red Cross an :
Committee of tr:[:ml be granted facilities. within the limits of Militay,

anisations rity for the fulfilment of their rask
ations and natinal secu ¥ =
:unsitieralli::t on of the Civillan Population from the Effecty
Fl‘ﬂti! ol : ﬁddiﬁn 1al [.ﬂ the GE"E'\-’H_ Eﬂﬂ”ﬂntjﬂn ﬂf ﬁugust 12: ihﬁ

Warfare.—Prototd _ _ falCagventlon 1 i V71
rection of Victims o ; ol

e F{;:E'?E éir:::a F;I;lnjunﬂ . 1977,' is the most important treaty m@%ﬁg
m[;“;ﬁei : ing International humanitarian law since the adoption of the 7y,
Erl:lllmrﬂnﬂnpni themselves. The Protocol contains a numhl?r of additign,
isions relating to the treatment of ¢civillan persons in all armed conflig,
provis the Convention. The Protocol aj,

\wo oc more of the parties to
:ep:?f;"in armed conflicts in which peoples are fighting against colonig)

damination and alien sccupation and against raclst regimes in the exerciy
of their right of sell-determinatior. _

The Protucol provided that the distinction between the civilian
population and combatants shall be maintained. Civii_iﬂﬂ population and
individua! civilian shall be respected and protected against dangers arising
from military operations. They shall not be object of attack. Acts of threa
of violence which may spread ferror among the civillan population are
prohibited.

The Protocal also distinguished the civilian objects from military objects.
Operations may be carried on only against military objectives. They are thos
objects which by nature, location, purpase or use make an effective
contribution to military action and whose total or partial destruction, capture
or neutralization in the clreumstances ruling at the time, offers a definie
military advantage. All other objects are civilian objects. In case of doubt &
to whether an object is military or civilian, the Protocol provides that if the
piace of worship, a house or other dwelling or a school which is narmally
dedicated to civilian purpeses is used to make an effective contribution 19
military action, It shall be presumed that they are not beiné so used In the
conduct of military operations, constant care shall be taken to spare U
civilian population, civilians and civilian abjects, The Protocol also laid 40
the prqvl!:kunrs relating to civilian, civil defence organisations and Eheic
sk dofence. o cpected and protected. They shall be entitled 7
Protection shall be given 1o t'h;::tum case of imperative military n;ﬂ;’ e
harmful to the enemy. Certain acts ha. they commit those tasks whit"
any time in any place-whether commmitteg ey eciblted (0 be COMPL T

ed by civilian or military agent it
|

are | vi . :
e sl sl "af Poysical or mental well being of persots
punishments and mutilation. ail kinds (physical or mental) €0

It Is. ¢
. {i:nbfi HT?I::T u[-;u Protocol is likely to obtain nearly “m‘tﬁﬂl
acceptance _ ontinuing process of jig ratification and a¢ 5

L. The Protwocol uperid for signatire an Dﬂ:ﬂ

12 1977,
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and regulntory acts adopted with a vie
Hgisl’[tl:iannshmum of Ity associated reglme. ::::5? I‘I::mmﬁtmﬂhn‘ and
w b ed inoffective, except where of continuing relevance repealed or
ende T of reparation. to Iscael’s

Gl rt Further found that Israel has the obligation
+ the damage cause to all the natural or legal PEE to make
calls the established jurisprudence that "The msm“a';ﬂﬂternad,
(he actual notion of an illegal act...is that reparatio principle
jble. wipe out all the consequences of the mﬁgﬂ? l;\:st, HE
(e situation which would, in all probability, have existed :I’ S]r;[
:: had not been committed,” Israel is accordingly under an obligarion to
| ey L8 land, orchards, olive groves and other immovable property selzed
| from any naturil or legal person fur purposes of construction of the wall In
e occupied P “leiﬂliﬂlﬂ“ Territory. In the event that such restitution should
| prove 10 be materiatly impossible. lsrael has an obligation to compensate the
i pepsans In question fur the damage suftered. The Court considers that Israel
| also has an obligation to compensate, in accordance with the applicable rules
al Law all natural or legal persons having suffered any form

ol {nrernation
of material domage as a result of the wall's construction.

(6) Limitations on Means and Methods of Use of Force :

Additlonal Protocol 1 of 1977 in order to make warfare less brutal and
| nhuman stated that rights of the parties to the conflict to adopt methods
and means of warfare are not unlimited. The Protocol In this direction made
& number of provisions which includes the followings : .

(a) Employment of weapons, projectiles and materials and
methods of warfares which cause superfluous injury or unnecessary

suiferings to human beings are prohibited.

(b) Employment of such methods or means of warfare which are

interided or may be repeated to cause widespread. long term and
| environment are prohibited.

severe damage to the natura
fe) To kill, injure ur capture af adversry by resort to perfidy Is

The ‘{:I.JI'J- i
3 i
'y “n“'lfd

f e (§1n

prohibited.
(d) Attack against a person parachuting from an alrcraft In
distress Is prohibiced,

de combat 15 prohiblted.

(e} Attack against an enemy hors

_" is tn he noted rhat the work In this direction continued even after
the adoption of the Protocol 1 in 1977, The United Natlons Conference on
Prohibitions o Restrictions of Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or [0 Have Indiseriminate Effects
?m"““” 3 Cunvention on October 10, 1981 of the same name commaonly called
{"h”m““ﬂ Weapons Convention, The arigin of the Conventlon lies in
;W}Hr}f International Law and two of IS key principles : that the right
h‘““lg_erem_s to adopt means or methods of warfare ln armed conflicts 15

Mt tnlimited and (hat the employment In armed conflicts of means &

Methods of warfare causing indiscriminate gfferts ar of a noture Lo CAUSE
is prohibited.

T
m{}h injury o’ unnecesssry ST U lla Treaty' under which
¢ Convention has a format of an ‘Umbrella Treaty under
oeific “EfEErm:nmumn |:e subsumed in the form of Protocols. The following
Protocols were attached to the Canvention which are :—



W - s {Protocol 1) (188p
Pro petectabl® gmw%eﬂ ns whose prima ). Ty
(1 tocal : he USE pe primary eff
) pmhih!tud Lﬂ; :nrhii;h in the human body 2scape dEflmlul:-r

1o Injure by [ragimie
Lstrictions on the Lise of M
s

by X-rays: _ - |
(2) Protocel on rumhli{:?“];t:r me[ﬂEq! 1) (1980)." The p ;
1986 by which the scopg of the E‘:'“‘-‘énn;];:

Body-Traps and v b A Pra
wus amendud an nflicts. Lne tocol ;
jnter nal @ : came jn.
;:prg:::ﬁagﬂrd o oo 1998, As on [ecember 31, 2000, It hay 1‘;’
Srate Parties sstrictions on the Use of Incendiy,

5 or i _
{3} Protocol on me::ﬁfﬂ? (1980). T he Protocol p_r‘uhibi[gﬂ in ‘a)
circumstances ing e civillan population, as such e
object of attack by ncendiary Weapons an

againsi military objects-
(4) Protocol IV concluded on May | 996
lager weaporis specially designed a5 1
sne of their functions s [0 causs perma
eyves and the rransfer of such weapons.

the Proweol had 56 State Parties.
o Remnants of War {2003).

(8) Protbeal Voon Fxplosly
The Convention being an ‘Umbrella Treaty’ provides scope for the
conclusion ol additional specific ﬂgreEmﬂnt-_-:. The Comvention along with
Protocol I, 1T and H] entered oo force on December 3. 1983. The Protoc
IV entered into force an July a0, 19687

(7) Law on Norn-International Armed Conflicts :
Nan-international conflicts or internal armed conflicts
thase conflicts which take place In the territory of a State between i3
forces and dissident armed forces or other organised armed groups. Ths
civil war. rii\rﬂ 15Lrlfeﬂdand threshold internal conflicts are included "
non-international arm conflicts. They are presently the m frequent P
of conflicts which take a heavier toll on civilians, In rgcenl y&ﬁ}s 5?3!1 conflicts
have broken out urlerupted In a number of States including Angﬂl& Guined
Rissau, Kusovo, Eritrea and Ethlopia. Those which have been going of fol

anf‘S;;]rE 1:Il:mj:»ljr ignored by the World community
the four Geneva Conventions o . i
c-i':ndu:t f nqtlr-_irltu_r'natifnnal armed ‘rﬂ;:.:‘nl'l:li-};i1 ?;:_: ;ﬁzl$ﬂltiﬁt Treﬁ-lﬂ z:zdf;?
EI' ?:ne of rg;ﬂﬁé;ﬂlﬂ{igglmr;ztmml character muri%ng in the gerritt!
- ligh Contacting Parties, each | shail &
huuru:l‘il:nsf:ﬁ; as .’L minimum, the I‘::.Ilw.-..:i,,_t-g Fl:‘;rvtﬂlzﬂmﬁ_m conflict &

¥ 4 Rt : o

""’T: 2 rﬂm,:' w;n";"?gvl“ ]-';fig‘ﬁ':ﬂﬁit Il1r;i the hostilitles, including mg_mﬂfg_
combat . t : |
Sk b k. e e ary St oo,
' umanely. without any adverse distiriction fourd”

prohibited the employment o
heir sole combat functions o

As on December 31, 2000
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Subject: Human Rights

Topic: Basic reading regarding the Concept of Human Rights

Human Rights (HRs) are those essential rights which every human being is entitled to merely as being a
human. These are such rights which flow directly through the very birth of a person and cease only when he
dies. Human Rights, being the birth rights, are therefore, inherent in all the individuals irrespective of their
caste, creed, religion, sex and the nationality. Human rights are also sometimes referred to as Fundamental
rights, Basic rights and Natural rights. These are such rights which cannot be snatched, abrogated, derogated,
encroached or suspended from a person merely because of his/her particular philosophy or ideology about
anything, say for example his political beliefs. However, they can be done away but only after following what is
called the ‘due process’ of law. Examples of human rights are the right to freedom of religion, the right to a fair
trial when charged with a crime, the right not to be tortured, and the right to engage in political activity. These
rights exist in morality and in law at the national and international levels. They are addressed primarily to
governments, requiring compliance and enforcement.

Why do we need HR? HR are essential for all the individuals as they are connected with their freedom and
dignity and are conducive to physical, moral, social and spiritual welfare. They are also necessary as they
provide suitable conditions for the material and moral uplift of the people. Thus, all those rights which are
essential for the maintenance of human dignity may be termed as HR. In the historical development of Human
rights there has been two important conferences viz, International Conference on Human rights, 1968 (also
known as Tehran Conference) and World Conference on Human rights, 1993 (also known as Vienna
Conference). The later Conference states “all HR derive from the dignity and worth inherent in the human
person and that the human person is the central subject of HR and Fundamental freedoms”.

Are there any Kinds of HR? Strictly speaking, there cannot be different kinds of HR cause of the fact that HR
are generally indivisible and interdependent. But, for convenience and as per their nature, we generally
categorize them into 3 kinds as follows:

i) Civil and Political Rights: These are such rights wherein the state is refrained from interfering with or
curtailing their enjoyment. They, in a way put negative obligation on the state as not to disturb their free
enjoyment. They are sometimes referred to first generation of Human right. Examples of such rights are; Right
to vote, right to participate in government formation, right to freedom, liberty and identity etc.

ii) Economic, Social and Cultural Rights: These are such rights where the government is supposed to take
active participation in their free enjoyment. In other words, these rights put a positive obligation on the state to
take some positive action in order to facilitate their enjoyment. They are sometimes referred to second
generation of Human right. Examples of such rights are; right to food, clothing, housing, education, health,
work and social security etc.

iii) Collective/group rights: These rights are relatively newly recognized rights than above and are enjoyed
by a group simultaneously. They are sometimes referred to third generation of Human right. Examples, right to
self-determination, right to clean environment, right to development etc.

How are HR Regulated and protected: Though debatable, some writers say that the internationalization and
Humanism of HR in their modern context began with the establishment of United Nation (UN). Through its
Charter, UN mentions about the HR at various place. For example in its Preambile, it writes “we the people of
UN determined to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in
the equal rights of men and women and of the nations large and small....”
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Similarly there are other provisions in the charter relating to human rights as in its Art1, 13(1) (b), 55, 56, 62(2),
68 and 76(c). It's pertinent to mention that Charter did not impose immediate obligation on the member states
nor did it concretely define as to what HR exactly are. However, from the Charter itself UN got the authority to
define and codify the HR, which they were later able to achieve in the form of a mother document relating to
HR called Universal Declaration of Human Rights,1948 (UNDHR). The Declaration is definitely one of the
major achievements of UN in the field of HR as it laid down “a common standard of achievement for the
enjoyment and protection of human rights”. The Declaration, among various other things, contains; the
prohibition against torture, inhuman or degrading treatment or punishment (Art5), No one shall be subjected to
arbitrary arrest, detention or exile (Art9).

UNDHR although, recognized the inherent dignity and the equal and inalienable rights of all people and
nations but still from the legal point of view, the Declaration was only of recommendatory character, meaning, it
was not strictly binding on the states. This would give rise to the new phase of HR wherein now human rights
where tried to be made enforceable with the help of two Covenants (formal agreement) commonly known
by International Covenant on Civil and Political rights (ICCPR),1966 and International Covenant on
Social, Economic and Cultural rights (ICESCR),1966. In addition, two ‘Optional Protocols’ were adopted to
ICCPR; one in 1966 itself and second in 1989. Also, one Optional Protocol was adopted to the ICESCR. With
this UN completed the task of formulating international standard of human rights of the individuals. The above
two Covenants and the three Optional Protocols along with UNDHR, together, constitute what is
called “International Bill of Human Rights”.

Apart, from the above enumerated instruments, there are more than hundred other HR documents in the
shape of Declarations, Conventions, Covenants, Protocols and Resolutions etc. Prominent among them
being, Convention on the Prevention and Punishment of Genocide, 1948; Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984; Convention on the rights of Childern-
1989; The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 1979 and
the latest the Convention on the Rights of Persons with Disabilities with its Optional Protocol, 2006 etc.
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Unit I

Theoretical and Historical Development of the Concept of Human Rights

Origin and Development:

Evolution of Human Rights (HR):-

The history of human rights covers thousands of years and draws upon religious, cultural, philosophical and
legal developments throughout the recorded history. It seems that the concept of human rights is as old as
the civilization. The origin of human rights is traced by some scholars back to the times of ancient Greeks.

The fact that the Human Rights were recognized as Natural Rights of man is illustrated by a Greek play
“Antigone” written by Sophocles.

Antigone’s brother while he was rebelling against the King Creon was killed and his burial was prohibited.

In defiance of the order Antigone buried her brother. She was arrested for violating the order. She pleaded
that she had acted in accordance with the “immutable unwritten laws of heaven, which even king could not
override”.

In Babylonian era, the King Hummarabi issued set of laws to his people called Hummarabi’s codes by which
he established fair wages, offered protection of property and required charges to be proved at trial.

In philosophy, development of Natural Rights of man was contributed by the Stoics philosophers who were
the first to develop the Natural law theory and were led by the Greek philosopher Zeno (333 BC-264 BC) of
citium, Cyprus. Central to the teachings of Zeno was the law of morality being the same as the Nature. Zeno

often challenged prohibitions, traditions and customs. Another tenet was the emphasis placed on love for all
other beings.

Stoics employed the ethical concept of Natural law to refer to a higher order of law that corresponded to the
nature and which was to serve as a standard for the laws of civil society and government referred as Jus
Naturale.

The central notion of the stoic philosophy was that the principles of the Natural law were universal in their
nature. Their application was not limited to any class of persons of certain state, further it applied to
everybody everywhere in the world.

According to them, the Natural law was the embodiment of those higher principles of justice which could be
discovered by human reason and as such were superior to the positive law. Further, they asserted that men

could understand and obey this law of nature because of their common possession of reason and capacity to
develop and attain virtue. In nutshell, the Stoic philosophers were able to preach the idea of universal
brotherhood of mankind and laid stress upon the equality and freedom of all.

The Stoic formulation of natural law was quite appealing to the Roman temperament as they believed that
man should improve both rationally and morally. Romans applied natural law in the formation of body of
legal rules for the administration of justice. This way they laid stress upon the incorporation of high ethical
standards in legal procedure.
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The Roman Jurist Ulpian stated that according to the law of nature, all men are equal and by the same law all

are born free. Meaning thereby, all nationals and foreigners are to be treated equally. Natural law was that
which the nature, not the States, assures to all human beings, Romans as well as the non-Romans. He also
advocated the philosophy that wars should be fought in a civilized manner.

Similarly, the Roman philosopher Cicero (The Laws, 52 B.C) stated that the natural law is of universal
application and is unchanging and everlasting.

Stoicism is a school of philosophy founded (308 BCE) in Athens by Zeno of Citium (Cyprus). It
teaches self-control and detachment from distracting emotions, sometimes interpreted as an
indifference to pleasure or pain. This allows one to be a clear thinker, levelheaded and unbiased.
In practice, Stoicism is intended to imbue an individual with virtue, wisdom, and integrity of
character.

During the Middle Ages, the scholastic philosophers (those who attempted union of revelation and reason in
one philosophy) like Thomas Aquinas (1224-1274) and Abelard (1079-1142) laid stress upon the concept of
Natural law as the higher principles of law to be derived from reason.

But they did not go in quest of making the human personality as the main concern of law and social life. For
example, Thomas Aquinas justified the existence of the practice of slavery

Thomas Aquinas grounds his theory of natural law in the notion of an eternal law (in God). In asking whether
there is an “eternal law” he begins by stating a general definition of all law. Law, for him, is a dictate of
reason from the ruler for the community he rules. This dictate of reason is first and foremost within the
reason or intellect of the ruler. It is the idea of what should be done to insure the well-ordered functioning of
whatever community the ruler has care for.

It is fundamental tenet of Aquinas’s political theory that rulers rule for the sake of the governed, i.e. for the
good and well0-being of those subject to the ruler.

Now much attention was focused on the development of the principles of the sovereignty of the state rather
than on the development respects for human qualities.

This principle later on became one of the greatest obstacles to the international protection of human Rights.

Similarly, subsequently, the English political theorist, Robert Filmer (1588 — 26 May 1653) in his book,
Patriarcha (the Natural Power of Kings) held that the King’s authority was invested in him by God. That such
authority was absolute and therefore the basis of political obligation lay in our obligation to obey God
absolutely. In other words, according to this view then political obligation is subsumed under religious
obligation.

The Magna Carta (1215) :- The Great Charter (also known as) of the liberties of England, granted by King John
of England to the English Barons (privileged elite) on 15 June 1215.

e Mainly, it was granted in response to the heavy taxation burden.

e It was basically the concession in the rights of Barons (privileged elite in England).

e The overreaching theme of Magna Carta was the protection against arbitrary acts done by the King.
For example, the land and property could no longer be seized after this charter. There could no
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longer be imprisonment without common council, without a fair trial and the merchants were

granted the right to travel freely within England and outside.

e Magna Carta also introduced the concept of jury trial which protects against arbitrary arrest and
imprisonment.

e Inshort, Magna Carta, set forth the principle that the powers of the king were not absolute.

e Initially, Magna Carta, applied to a privileged elite only. However, gradually the concept was
broadened to include, all English citizens by English bill of Rights in 1689.

The English bill of Rights 1689:-

It formed the platform for the parliamentary superiority over the crown and gave documentary authority for
the rule of laws in England

It also declared that the parliamentary elections should be free and binding and it condemned cruel and
unusual punishments. This Bill stipulated that:

No taxes may be levied without the consent of parliament.
No subject may be imprisoned without cause shown (right of Habeas Corpus).
No soldier may be quartered upon the citizenry.

P whPe

Martial law may not be used in times of peace.

Again, a setback was caused during 16th century to the development of the concept of “Natural Rights” by an
Italian philosopher Nicolo Machiavelli (the Prince).

e He was opposed to the concept of Natural law and supported absolute monarchy.

e His philosophy was not based on any mystical thought such as that of Natural law rather it was “here
& now philosophy.”

e For him human nature was bad and selfish which necessitated the establishment of state to “curb” &
“crush” the anti-social elements existing in human mind.

However the concept of “Natural Rights” was again revitalized by two events:

1. Reformation movement (14™-16" Centuries) challenging the sole authority commanded by the
church.
2. The Age of Enlightenment giving birth to the Social contract Doctrine (16" & 17" Centuries):

Social Contract Theory: This theory was popularized through the writings of eminent philosophers of the era
like Thomas Hobbs (1558-1679), John Locke (1632-1704) & Jean Jacques Rousseau (1719-1778). They took
the help of the notion social contract to explain relationship between individual and society.

They held that superior power was established in pursuance of the social contract under which people
collectively undertook to obey the command-s of such superior power so long it governed them in their
common interest and kept itself within the terms of contract.

Thomas Hobbes (1588-1679) (wrote a very famous book, Leviathan, 1651).
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Hobbes tried to seek a compromise between the Pro-king (Monarchist) and Pro-parliament

(parliamentarians) camps in England. He is considered both radical and conservative. On the one side, he
rejects the divine right of the Kings. However, he also rejects early democratic view taken up by
parliamentarians that power ought to be shared between the Parliament and the King.

He argues, that political authority and obligation are based on the individual self-interest of the members of
the society who are understood to be equal to one another with no single individual invested with any
essential authority to rule over the rest while at the same time maintaining the conservative position that

monarch, which he called the Sovereign, must be ceded absolute authority if the society is to survive. For
him, in the State of Nature, men were in the state of war with one another therefore necessitating the
presence of the Sovereign.

John Locke (1689 - 1704): Locke believed that individuals in a state of nature would be bound morally, by the
Law of Nature, not to harm each other in their lives or possession, but without government to defend them
against those seeking to injure or enslave them; people would have no security in their rights and would live
in fear.

e Locke argued that individuals would agree to form a state that would provide a "neutral judge", acting to
protect the lives, liberty, and property of those who lived within it.

e While Hobbes argued for near-absolute authority, Locke argued for inviolate freedom under law (in
his book Second Treatise of Government). Locke argued that government's legitimacy comes from the
citizens' delegation to the government of their right of self-defense (of "self-preservation"), along with
elements of other rights as necessary to achieve the goal of security.

e The government thus acts as an impartial, objective agent of that self-defense, rather than each man
acting as his own judge, jury, and executioner—the condition in the state of nature. In this view,
government derives its "just powers from the consent [i.e., delegation] of the governed,".

Jean-Jacques Rousseau (1712 -1778): He envisioned the State of Nature in which man was free and
independent in all respects. From this state of nature emerged a political society whereby they undertook
with one another to set up government which would be responsible to promote their common interests.

e The political society so created would by majority will proceed to appoint Governor/s, who would
govern in accordance with the terms of contract or the instrument of trust or an act of delegation by
which he/they were empowered.

e The governor/s was to act on behalf of the people thus protecting their general interest and
respecting their Natural Rights.

e The violation of the terms of social contract in part of governor/s would justify not only its
disobedience but also rebellion against it.

The social contract theorists (Locke and Rousseau) held that Natural Rights are based upon the contract
concluded by the people with the state.

e They explained that when men entered into contract to form political society, they renounced some
of their Natural Rights which had previously been enjoyed by them in their free state of nature but
certain basic Rights such as the right to life, freedom & equality were preserved by them.

o These rights so preserved constituted their “Natural & inalienable Rights” which must be respected
by the State or Governor/s. Thus in effect one of the purposes of the social contract was to preserve
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the Natural inalienable Rights of the men and at the same time to prevent the state from interfering

with the exercise of those Rights of the people.

In this way, the concept of inalienable natural and imprescriptible nature of human Rights was established
and provided the dynamic content is provided to the concept of Natural Rights.

Consequences of these teachings of Social Contract philosophers:

American Revolution (1776)

Declaration of Independence of 13 United States of America in 1776 (also known as the Virginia declaration
1776)

American Revolution originated in the colonial revolt of 1763

Factors:-
1. The growing importance of the notion of Natural Rights
2. The teachings of the writers of social Contract Doctrine.
3. The British Bill of Rights of 1689
4. Coercive action of George Ill (1760-1820) & his predecessors.

e The British Govt was of the view that the colonies should also share in the expenses incurred in their
administration.
e Regulatory measures like introduction of new taxes.

Result: - Militant opposition by American people — as they claimed that they did not have their
representative in the British parliament therefore the British had no right to impose taxes upon them.

This opposition ultimately culminated in Declaration of independence on July 4 1776 to overthrow the
imperial tyrannical government. This famous document was drafted by Thomas Jefferson.

e It mounted attack not only against the “Divine Rights of King” but also against the government which
did not reflect the will of the people.

e In 1787 the constitution of US was drafted.

e In 1791 they adopted “Bill of Rights” — actually 10 amendments to the constitution.

French Revolution (1789-91)

e |t was based upon those principles which were set in motion by the English and American Revolution.

e It differed mainly in that it was basically the result of economic and social inequalities and injustice of
the French ancient regime-under the king Louis 16(XVI1).

e The inequalities were evident in the Third Estate (working/lower class) First Estate (clergy) as well as
the Second Estate (nobility).

e It had caused the greatest amount of concern among the writers (influenced by Rousseau) - life,
liberty and pursuit of happiness. That government must preserve these Rights else it has no right to
exist.

e |t was actually French Estate General (convened by the King himself after 177 years) which produced
the desired results.
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e Third estate (joined by 47 nobles) in defiance to Louis XVI (in 17" June 1989) proclaimed itself as

National Assembly (& took the famous Tennis Court Oath)
Oath: - “Never to separate .... Until the constitution of the kingdom shall be established”.

e The National Assembly — for its authority were dependent on the consent of common people.
e By the end of 1791 the Constitution was made and a list of inalienable rights of citizens was prepared
which was proclaimed as

“Declaration of the Rights of man and of the citizen” it proclaimed men were born free & equal in
their Rights.”

(In which philosophical teachings of Rousseau permeated to its full extent)

e It proclaimed Men were born free & equal in their rights.
e The state should preserve Natural Rights which consisted of liberty security and resistance to
oppression.

Now Law was to be meant an expression of general will & every individual had a right to participate
personally or through its representatives in its formation.

e No person should be accused, arrested imprisoned except in accordance with the procedure
prescribed by the law.

According to Gaius Ezejiofer, American and the French revolutions completed one of the most crucial epochs
in the development of the concept of Human Rights. Before these revelations it was only philosophy.

Further reading and material:

Watch the following beautiful video about the story of Human rights:
https://www.youtube.com/watch?v=0h3BbLk5UIQ&list=PLAmXAXr29MgEqV3Qaj20D364dxS56C8g9
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Unit I

The United Nations and Human Rights

Topic: Human Rights under the United Nations Charter
Refer to the attached scanned documents: from Page 15 to Page 19
Topic: UN Charter based institutions for implementation of Human Rights:

Refer to the attached scanned documents titled Human Rights Bodies under the U.N. System: from the Page
22 to Page 30

Topic: Universal Declaration of Human Rights (UDHR)

The Universal Declaration of Human Rights (UDHR) is a milestone document in the history of human rights.
Drafted by representatives with different legal and cultural backgrounds from all regions of the world, the
Declaration was proclaimed by the United Nations General Assembly in Paris on 10 December 1948 (General
Assembly resolution 217 A) as a common standard of achievements for all peoples and all nations. It sets out,
for the first time, fundamental human rights to be universally protected.

Motivated by the experiences of the preceding world wars, the Universal Declaration was the first time that
countries agreed on a comprehensive statement of inalienable human rights.

The Universal Declaration begins by recognizing that ‘the inherent dignity of all members of the human family
is the foundation of freedom, justice and peace in the world’.

It declares that human rights are universal — to be enjoyed by all people, no matter who they are or where they
live.

The Universal Declaration includes civil and political rights, like the right to life, liberty, free speech and privacy.
It also includes economic, social and cultural rights, like the right to social security, health and education.

The UNDHR is considered as “Magna Carta” of rights in the modern context. It recognizes the inherent dignity
and the equal and inalienable rights of all people in all nations. The human rights in the form of norms
mentioned in the Declaration are fundamental in the moral sense and are universal, indivisible, interdependent
and interrelated. It is the duty of the States regardless of their social, political and economic systems to
promote and protect human rights contained in this document.

The precise effect of the Declaration was to urge States to establish a system and procedures for the future
protection of human rights. The Declaration is also considered as an authoritative statement of the meaning of
the various provisions of the U.N. Charter. The Declaration completed the transformation of the substantive
norms of human rights from national to International law.

The Declaration has enumerated human rights for all the people. They are common to all cultural relations and
adaptable to a great variety of social systems. In other words, the Declaration, has tried to make human rights
universal. However, human rights contained in the Declaration are not all universally accepted due to the
political, economic and social limitations. Moreover, the Declaration is deficient in at least three aspects.
Firstly, it is not directly binding on States as law but rather a U.N. recommendation to the states. Secondly,
some of its provisions are as general and vague as are the many provisions of UN Charter regarding the
meaning of human rights and finally, the Declaration offers no means of implementation other than state
goodwill.

The Declaration consists of thirty articles which, although not directly legally binding, have been elaborated in
subsequent international treaties, economic transfers, regional human rights instruments, national
constitutions, and other laws. Out of 30 Articles, while 21 Articles enumerated Civil and political rights, 6
Articles cover economic and social rights.
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Refer to:
UN Declaration of Human rights (bare text) provided in the following web-link:

http://www.ohchr.org/EN/UDHR/Documents/UDHR _Translations/eng.pdf

Also check out the following link of Australian Human Rights Commission about the UNDHR:

https://www.humanrights.gov.au/publications/what-universal-declaration-human-rights

Sub-topic: Legal Effects of the UN Declaration on Human Rights (UNDHR)

The Declaration set-forth a set of “common standard of achievement”. Recognized “inherent dignity and equal
and inalienable rights” of all the nations. Human rights norms (i.e. the normative basis of Human rights) was
laid down by this Declaration both in moral as well as universal sense.

The precise effect of the Declaration was to urge States to establish a system and procedures for the future
protection of human rights. However, it did not place states under an immediate binding obligations to protect
the Human rights.

The Declaration was not intended to be legally binding and therefore it did not impose any legal obligations on
the states to give effect to its provisions. Therefore, from the legal point of view, the Declaration was only a
recommendation and not strictly binding on the states.

One of the leading commentators on International law, Sir Hersch Lauterpacht (Judge of the International
Court of Justice from 1955 to 1960) while writing about the legal force of UNDHR observes that “the
Declaration is not a legal instrument and would appear outside International law and its provisions cannot form
the subject-matter of the legal interpretation.”

However, while not a treaty itself, the Declaration was explicitly adopted for the purpose of defining the
meaning of the words "fundamental freedoms" and "human rights" appearing in the United Nations Charter,
which is binding on all member states. Therefore, it has legal value inasmuch as it contains an authoritative
interpretation of the provisions of the Charter. For this reason, the UNDHR is a fundamental constitutive
document of the United Nations. In addition, many international lawyers believe that the Declaration forms part
of “customary international law” and is a powerful tool in applying diplomatic and moral pressure to
governments that violate any of its articles.

The 1968 United Nations International Conference on Human Rights advised that the Declaration "constitutes
an obligation for the members of the international community" to all persons. The Declaration has served as
the foundation for two binding UN human rights covenants: the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights. It has been a source of
inspiration and has been the basis of the United Nations in making advances in “standard setting” as contained
in a number of declarations and international conventions. The principles of the Declaration are elaborated in
international treaties such as the International Convention on the Elimination of All Forms of Racial
Discrimination, the International Convention on the Elimination of Discrimination Against Women, the United
Nations Convention on the Rights of the Child, the United Nations Convention Against Torture, and many
more. The Declaration continues to be widely cited by governments, academics, advocates, and constitutional
courts, and by individuals who appeal to its principles for the protection of their recognized human rights.

Moreover, it is to be noted that if the resolution is adopted by an overwhelming majority of the General
Assembly, it can also constitute “general accepted principles of International law”. Therefore, in this regard
also, the Declaration seems to have attained legally binding character, albeit, in an indirect manner.
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The legally forcible character of the Declaration is further strengthened by General Assembly Resolution 2625
(XXV), 24 October, 1970, which opined that “the Charter precepts embodied in the Declaration constitutes
basic principles of International law.” Also, the Declaration as a whole or its different provisions have been
frequently quoted in the resolutions of the General Assembly as justification for actions taken by the United
Nations.

Topic: The path leading to the formulation of the “International Bill of Human Rights”

The United Nations was founded in the immediate aftermath of World War Il. Its sole purpose was to insure
that the horrors of that conflict would never again be repeated. To achieve its goal, the UN was given a broad
range of powers and responsibilities that included a mandate to use force (if necessary) and to insure that
international human rights would be protected. The emphasis on human rights in the planning and creation of
the UN was groundbreaking. Throughout the eighteenth, nineteenth, and twentieth centuries, a widespread
disrespect for human rights had led to countless uprisings and revolts. In 1914, one such revolt in the Balkans
had been able to touch off the First World War. Nonetheless, by the beginning of World War Il most nations
continued to think of human rights as something that did not demand international attention. The gruesome
excesses of the Holocaust and the European refugee crisis that followed changed all of that. In 1945, countries
(especially small ones) began to think of human rights as something that needed international protection. If
not, they feared, a third world war would be entirely possible.

As a result, Article 55 of the UN Charter pledged member states to "universal respect for, and observance of,
human rights." Now that the UN's members had agreed to respect human rights, the organization needed a
definition of what those rights were and a means of insuring their protection. In June 1946, the UN responded
to this need by creating a sixteen-member Commission on Human Rights (HRC). The new body was given
two tasks: to draft an International Bill of Human Rights and to develop plans for its implementation. From the
outset, however, it was clear that accomplishing these two goals would be extraordinarily difficult.

The HRC met for the first time in January 1947 and promptly elected the United States delegate, Eleanor
Roosevelt, to serve as its chairman. Eleanor Roosevelt had already become one of the most important figures
in the UN's human rights program and as chairman she would be able to exert a decisive influence over the
commission's decisions. It was under her direction that the decision was made to move forward on the
international bill of human rights with two documents instead of one: first, the commission would outline
universal human rights in a nonbinding declaration; second, they would propose machinery for enforcing the
protection of those rights in a legally binding covenant.

Less than two years after having met for the first time, members of the HRC were proud when the Universal
Declaration of Human Rights was adopted by the General Assembly in 1948. Nevertheless, completion of the
declaration was only one half of the commission's work. It still needed to agree on a covenant to propose to
member states, but negotiations surrounding the covenant proved exceedingly more difficult than those
surrounding the declaration. A covenant, once ratified, is a legally binding instrument, and as a result
consensus on any issue was difficult to reach. By 1951, disagreement within the commission regarding the
covenant was so bad that the General Assembly was forced to intervene with a decision. The General
Assembly acted on the realization that the HRC had become divided along East-West lines. While the Soviets
were trying to turn the covenant into a document about economic rights, the United States and its allies were
trying to turn it into a document about political rights. Neither side had any intention of giving in to the other,
creating a logjam that led the General Assembly to "split" the covenant into two documents: a Covenant on
Civil and Political Rights and a Covenant on Economic, Social, and Cultural Rights.

In 1952, the General Assembly, on the recommendations of the Economic and Social Council (ESC),
decided that the two Covenants shall be drawn up and directed to the HRC to prepare two drafts, one dealing
with civil and political rights, the other with economic, social and cultural rights. However, it was stated that
each Covenant should contain as many of the provisions as possible to stress the unity of the aim in view.

The HRC completed the preparation of the drafts of the two Covenants by the year 1954 and presented them
to the ESC. The latter after considering them submitted to the General Assembly (GA). The GA assigned
consideration of the question to its Third Committee (Social, Humanitarian and Cultural) which worked
intermittently on the drafts for twelve year. On the recommendation of the Third Committee, the GA on
December 16, 1966 adopted the two Covenants viz International Covenant on Civil and Political Rights
(ICCPR) and International Covenant on Economic, Social and Cultural Rights (ICESCR) (came in force on
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March 23, 1976 and January 3, 1976 respectively). Simultaneously, during the same event, it also adopted an
Optional Protocol to the ICCPR dealing with the Individual Communication (complaint) System (came in force
on March 23, 1976). Later, the GA on December 16, 1989 adopted the second Optional Protocol to the ICCPR
aiming at the Abolition of the Death Penalty (came in force on July 11, 1991). The GA, in December 10, 2008
also adopted the Optional Protocol to the ICESCR dealing with the Individual Communication (complaint)
System (came in force on May 5, 2013).

As on May 2014, while the ICCPR had 168 state Parties, the ICESC had 162. The first Optional Protocol to
ICCPR had 115 state Parties and the Second Optional Protocol had 81. The Optional Protocol to ICESCR had
13 states Parties on the same date.

With the adoption of two Covenants and three Optional Protocols, the United Nation completed the task of
formulating the international standard of human rights of the individuals. These documents together along with
the Universal Declaration of Human Rights (UNDHR) is regarded to have constituted International Bill of
Human Rights. Thus, the United Nations fulfilled one of the main objects which it had cherished since 1947.

Source/s of the content of above topic:

"International Covenant on Civil and Political Rights." Office of the United Nations High Commissioner for
Human Rights.” Internet on-line. Available on http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.

Teaching Eleanor Roosevelt Glossary, Available on:
https://www2.gwu.edu/~erpapers/teachinger/glossary/cov-civilpol-rights.cfm

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14t Edition, Page 49-50

Topic: International Covenant on Civil and Political Rights (ICCPR)

The Covenant on Civil and Political Rights (ICCPR) is a legally binding treaty and the State Parties are legally
bound to give effect to its provisions. The Covenant lays down under Article 2 Para 2 that each State Party
undertakes to adopt such legislative measures within their domestic jurisdiction as may be necessary to give
effect to the rights listed in the Covenant. Article 2 Para 3(a) provides that State Parties shall provide an
effective remedy if the violation has been committed by persons acting in an official capacity.

Covenant on Civil and Political Rights (ICCPR) consists of 53 Articles and is divided into six parts. While in
Part I, Il and lll various rights and freedoms are enumerated, the other three parts are devoted with the
implementation procedures for effective realization of these rights along with the final clause.

Part | contains just one provision in the shape of Article 1, which refers to the right of peoples to self-
determination. It states that “all peoples have the right freely to determine their political status and freely
pursue their economic, social and cultural development” and “may, for their own ends, freely dispose of their
natural wealth and resources without prejudice to any obligations arising out of international economic co-
operation, based upon the principle of mutual benefit, and international law.” Article further states that “in no
case may a people be deprived of its own means of subsistence” and that “the States Parties shall promote the
realization of the right of self-determination, and shall respect that right....” The Covenant on economic, social
and cultural rights (ICESCR) reproduces this provision in toto under its Article 1.

Part Il contains Articles 2-5, mainly provides for the rights and obligations of the State Parties under ICCPR. It
provides for the obligation of the “States to take necessary steps to incorporate the provisions of the Covenant
in the domestic laws and to adopt such legislative or other measures as necessary to give effect to the rights
recognized in the Covenant”. It also provides for the ‘equality between men and women with regards to the
enjoyment of the rights contained in the Covenant.’ Furthermore, State parties have been given ‘right to
derogate from the Covenant in the time of emergency whereupon they can suspend all the rights except the
rights arising from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18’

Part 11l contains Articles 6-27. It is the main body of the Covenant and contains mainly the substantive rights.
The rights include, the right to life (article 6), freedom from inhuman and degrading treatment (article 7),
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freedom from slavery, servitude and forced labour (article 8), right to liberty and security (article 9), right of the
detenu to be treated with humanity (article 10), right to fair trail (article 14), non-retroactive application of
criminal law (article 15), equality before law (article 26) etc.

Part IV contains Articles 28-45 talks about the established a Human Rights Committee (HRC) and the
implementation procedures of the various provisions provided in the ICCPR. It further deals with the reporting
and monitoring of the Covenant.

Part V contains Articles 46-47. These provisions clarify that the Covenant shall not be interpreted as interfering
with the operation of the United Nations or the “inherent right of all peoples to enjoy and utilize fully and freely
their natural wealth and resources.”

Part VI contains Articles 48-53 which governs ratification, entry into force and amendment of this Covenant.

Topic: International Covenant on Economic, Social and Cultural Rights (ICESCR)

ICESCR is a multilateral treaty adopted by the United Nations General Assembly on 16 December 1966, and
in force from 3 January 1976. The Covenant puts an obligation on the States to provide for the necessary
economic, social and cultural rights (as enumerated in this treaty) to their citizens as they derive from the
inherent dignity of the human person and also because they are essential for the development of one’s
personality. The importance of the Covenant lies in the fact that they recognized the inherent dignity and of the
equal and inalienable rights of all members of the human family which is the foundation of freedom, justice and
peace in the world.

The ICESCR follows the structure of the UDHR and ICCPR, with a preamble and thirty-one articles, divided
into five parts. Part | contains only Article in the shape of Article 1, similar to the ICCPR, deals with the right of
the peoples to self-determination.

Part Il contains Articles 2-5, Article 2 provides that “each State Party to the present Covenant undertakes to
take steps, individually and through international assistance and co-operation, especially economic and
technical, to the maximum of its available resources, with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures.” It also requires the rights be recognized "without discrimination of any kind as to race,
color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status".
The rights can only be limited by law, in a manner compatible with the nature of the rights, and only for the
purpose of "promoting the general welfare in a democratic society". It is to be noted that ICESR unlike ICCPR,
does not permit a State to derogate from their obligation even in public emergency which threaten the life of
the nation.

Part 11l contains Articles from 6-15, lists the rights themselves. These include rights to work, under just and
favorable conditions, with the right to form and join trade unions (Articles 6, 7, and 8); social security, including
social insurance (Article 9); family life, including paid parental leave and the protection of children (Article 10);
an adequate standard of living, including adequate food, clothing and housing, and the continuous
improvement of living conditions (Article 11);  health, specifically "the highest attainable standard of physical
and mental health" (Article 12); education, including free universal primary education, generally available
secondary education and equally accessible higher education. This should be directed to the full development
of the human personality and the sense of its dignity and enable all persons to participate effectively in society
(Articles 13 and 14); participation in cultural life (Article 15).

Part IV contains Articles 16 — 25, governs reporting and monitoring of the Covenant and the steps taken by the
parties to implement it. It also allows the monitoring body — the Committee on Economic, Social and Cultural
Rights, to make general recommendations to the UN General Assembly on appropriate measures to realize
the rights enumerated in this Covenant.
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Part V contains Articles 26 — 31, governs ratification, entry into force, and amendment of the Covenant.

The ICESCR establishes the principle of "progressive realization", which means the States Party are not under
an obligation to abide by the provisions of the Covenant immediately, i.e. from the date of ratification of the
Covenant. Thus, the Covenant has set the standard which the State Parties are required to achieve in future.
Its provisions shall be implemented progressively by the States depending on the resources available to them.
Thus, the Covenant is essentially a ‘promotional convention’ stipulating objectives more than standards and
requiring implementation over time rather than all at once.

Source/s of the content of above topic:

International Covenant on Economic, Social and Cultural Rights, "Office of the United Nations High
Commissioner for Human Rights.” Internet on-line. Available on:
http://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx

"International Covenant on Civil and Political Rights. “Office of the United Nations High Commissioner for
Human Rights.” Internet on-line. Available on: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 52-53.

Topic: Implementation of ICCPR & ICESCR Convents

Refer to the attached scanned documents titled Implementation of the Convents: from the Page 57 to Page 80.

Topic: Protection Agencies and the Mechanism
What are NGO’s?

The term non-governmental or non-profit is normally used to cover the range of organizations which go to
make up Civil Society. Such organizations are characterized, in general, by having as the purpose of their
existence something other than financial profit. However, this leaves a huge multitude of reasons for existence
and a wide variety of enterprises and activities.

The Non-governmental Organizations (NGOs) are usually non-profit private organizations consisting of private
groups of religious, scientific, cultural, philanthropic, technical and economic organizations. They are neither
inter-governmental agreements nor involve the direct government participation. NGOs range from small
pressure groups on, for example, specific environmental concerns or specific human rights violations, through
educational charities, women's refuges, cultural associations, religious organizations, legal foundations,
humanitarian assistance programmes — and the list could continue — all the way to the huge international
organizations with hundreds or even thousands of branches or members in different parts of the world.

The Economic and Social Council (ECOSOC) of the UN [resolution 228(x)] defines the NGOs as “any
international organization which is not established by the inter-governmental agreements.” The recognition of
the NGOs stems from the U.N. Charter itself which under Article 71 provides that “the Economic and Social
Council may make suitable arrangements for consultation with nongovernmental organizations which are
concerned with matters within its competence. Such arrangements may be made with international
organizations and, where appropriate, with national organizations after consultation with the Member of the
United Nations concerned.” Similarly, the recognition is also strengthened on account of UN Declaration on
Human Rights Defenders, 1998 which in its Article 1 states that “everyone has the right, individually and in
association with others, to promote and to strive for the protection and realization of human rights and
fundamental freedoms at the national and international levels."
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NGOs pursue a number of activities like alleviating the sufferings of poor, promote their interests, protect the
environment, provide the basic social services, undertake community development, impart education and
promote human rights etc. They could vary in their manner of working. While some may act as lobbyists others
conduct primarily programmes and field activities.

The NGOs could be of various types viz, international, regional, national or even local. NGOs can take any
formation as: International INGOS (International NGOs), Business oriented international NGOs (BINGOs),
Religious international NGOs (RINGOs), Environmental NGOs (ENGOs) etc.

The supervision of NGOs at international level is done by the Standing Committee on Non-Governmental
Organizations (CNGO). CNGO works under ESC of the UN, was established by the Council resolution 3(ii),
1946. It consists of 9 members for four year term. The main task of the CNGO are: i) the consideration of
applications of the consultative status and requests for re-classification submitted by NGOs; ii) consideration of
reports submitted by NGOs; iii) monitoring of consultative relationship; and iv) consideration of any other
issues which the ECOSOC may request the Committee.

To be eligible for consultative status, an NGO must have in existence for at least two years, must have an
established headquarter, a democratically adopted constitution, authority to speak for its members, a
representative structure, appropriate mechanism of accountability and democratic and transparent decision-
making processes. The basic resources of organization must be delivered in main part from contributions of
the national affiliates or other components or from individual members.

There are three categories of consultative status. They are: General consultative status, Special consultative
status and Roaster status. General Consultative Status is granted to those large international NGOs whose
area of work covers most of the issues on the agenda of ECOSOC and its subsidiary bodies. These tend to be
fairly large, established international NGOs with a broad geographical reach. Special consultative status is
granted to those NGOs which have a special competence in, and are concerned specifically with, only a few of
the fields of activity covered by ECOSOC. Such NGOs tend to be smaller than those belonging to the category
of General consultative status. NGOs who apply for consultative status but do not fit in any of the above two
categories are usually included in the Roaster. They tend to have a rather narrow or technical focus. NGOs
that formal status with other UN bodies or specialized agencies such FAO, ILO, UNCTAD, UNESCO and
others can be included in this category.

NGOs as consultative status have contributed immensely to the UN in different ways. They have influenced
the General Assembly and other UN organs to pass resolutions on disarmament, on development, on human
rights and on other subjects related to the underlying sources of the conflict. They have helped to develop new
U.N. institutions and treaties. They have been instigators of putting new issues on UN agenda such as
environment, women’s rights and child soldiers. They have delivered humanitarian assistance and aided
refugees and have worked on development of societies that have experienced violent conflict.

The NGOs may designate authorized representatives to sit as observers at public meetings of ECOSOC and
its bodies and they may submit written statements relevant to work of the Council and its bodies for circulation
as UN documents. NGOs with Consultative status may be accredited to participate in the session of the
Human Rights Council (HRC) as observers.

Sub-Topic: Role of Human rights NGOs in Promoting and Protecting Human rights

Human rights NGOs are private associations and they demand significant resources for the promotion and
protection of Human rights. They are independent of both government and all political groups which seek direct
political power. Funding of these NGOs requires major fund raising efforts. Usually, the main source of their
funding include membership dues, the sale of goods and services, grant from international institutions, national
governments and private donations.

Globally, the champions of human rights have most often been citizens, not government officials. In particular,
non-governmental organizations have played a primary role in focusing the international community on human
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rights issues. NGOs monitor the actions of governments and pressure them to act according to human rights
principles.

A number of NGOs have come into existence for the promotion and protection of human rights. Activities and
membership of most of them are confined to one country. However, some human rights groups have been
organized internationally and they have international membership. Examples of such organization include:
Amnesty International (Al), Human Rights Watch (HRW), Human Rights without Frontiers (HRWF), Human
Rights Action Center, and International Commission for Jurists etc.

The International human rights NGOs not only have special consultative status with the United Nations, they
also have direct access to the Human Rights Council (HRC), International Labour Organization (ILO), United
Nations Educational, Scientific and Cultural Organization (UNESCO) etc. as well.

NGOs contribute substantially in different ways in the promotion and protection of human rights especially in
developing and underdeveloped countries. Their performance depends upon their objective, resources,
geographical regions where they operate and the nature and number of the membership.

Some of the functions which they perform relating to human rights are as follows:

—_

Mobilization of Public Opinion relating to the knowledge of Human rights.

)
2) Collection of accurate Information by preparing reports.
3) Offering direct assistance to those whose rights have been violated.
4) Promoting knowledge of, and respect for, human rights among the population.
5) Lobbying for changes to national, regional or international law.
6) Fighting individual violations of human rights either directly or by supporting particular ‘test cases'

through relevant courts.
7) Dialogue with Governments and International Bodies.
8) Communication to the Commission on Human Rights.
9) Provide Human rights education in Schools, Colleges and Universities.

Source and Further Reading material:

I) George E. Edwards, Assessing the effectiveness of Human rights Non-governmental Organizations (NGOs)
from the birth of the United Nations to the 21st century: Ten attributes of highly successful human rights NGOs
Available at: https://goo.gl/Jb2FaW

II) David Weissbrodt, The Role of International Nongovernmental Organizations in the Implementation of
Human Rights. Available at: https://goo.gl/ypOnZD

[II) Theo van Boven, The Role Of Non-Governmental Organizations In International Human Rights Standard-
Setting: A Prerequisite of Democracy. Available at: https://goo.gl/xViljx

IV) Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 220-225.

Sub-Topic: Amnesty International

Amnesty international or Al was founded in London (1961) by a British lawyer Peter Benenson, aims at
providing justice and rights to those whose rights have been violated. It aims at protecting the dignity of every
individual belonging to any society, ethnicity, religion or country. Amnesty International is a worldwide, non-
governmental organization, which campaigns for internationally recognized human rights, as set forth in the
Universal Declaration of Human Rights and other international human rights standards (Amnesty International
2005). In particular, Al campaigns to free all prisoners of conscience, ensure fair and prompt trials of political
prisoners, abolish the death penalty, torture and other cruel treatment of prisons, end political killings and
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forced disappearances, oppose all kinds of human rights abuses and increase awareness of human rights
abuses all over the world (Wikipedia 2005). In the pursuit of its goals, Al sends research teams to investigate
claims of human rights abuses, publicizes its findings and mobilizes its members to lobby against the abuses
by writing to the government officials concerned, protests, demonstrates, organizes fund-raisers, educates the
public about the offense and, often, all of these. Working primarily on the local level, Al notifies each of its
more than 7,000 local groups and more than 1 million members, including 300,000 in the US alone, in 150
countries. These members write protest letters to the concerned government officials.

Al members come from all shades of cultural, political and religious beliefs but are united by a common goal of
working for the promotion of human rights in the world (Amnesty International 2005). It is a democratic, self-
governing movement, whose major policy decisions are made by an International Council, composed of
representatives from all national sections. Funds come primarily from these national sections and local
volunteers, not from governments. Since its founding, Al has defended more than 44,600 prisoners in
hundreds of countries and for which it was awarded the Nobel Peace Prize in 1977 (Wikipedia 2005).
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Unit —llI

Regional Conventions on Human Rights

Topic: European Convention on Human Rights (ECHR)

The European Convention on Human Rights (ECHR) is an international treaty to protect human rights and
fundamental freedoms in Europe. The Convention was drafted in 1950 by Council of Europe (CoE). The
Convention was opened for signature on 4 November 1950 in Rome. The Convention is drafted in broad
terms, in a similar (albeit more modern) manner to the English Bill of Rights, the U.S. Bill of Rights, the French
Declaration of the Rights of Man. It has been ratified by all the 47 members of the CoE and entered into force
on 3 September 1953. All CoE member states are party to this Convention. The Convention is formally known
as the Convention for the Protection of Human Rights and Fundamental Freedoms,

The ECHR was created to ensure that all who joined it became accountable for the treatment of their own
people, as they were member states. The ECHR has played an important role in the development and
awareness of Human Rights in Europe and its unification. ECHR can be seen a direct response to two factors.
First, the response to the human rights violations perpetuated during World War Il. Second, to combat the
growing communism in the Central and Eastern Europe. The Convention, drawing on the inspiration of the
Universal Declaration of Human Rights (UNDHR).

The Statue of CoE established by the Congress of Europe consisting of members who were likeminded and
have a common heritage of political, traditions, ideals, freedom and the rule of law, stressed that the
maintenance and promotion oof human rights were one of the means of achieving objective of European unity.
The Convention was designed to incorporate a traditional civil liberties approach to securing "effective political
democracy", from the strongest traditions in the United Kingdom, France and other member states of the CoE.

The British MP and lawyer Sir David Maxwell-Fyfe is considered as the guide behind the drafting of this
Convention. As a prosecutor at the Nuremberg Trials, he had seen first-hand how international justice could be
effectively applied. He was accompanied by the French former minister and Resistance fighter Pierre-Henri
Teitgen to submit a report to the CoE’s Consultative Assembly proposing a list of rights to be protected.

The ECHR consists of three parts. The main rights and freedoms are contained in Section |, which consists of
Articles 2 to 18, which provided rights and freedoms. Section Il contains from Articles 19 to 51, sets up the
Court and its rules of operation. Section Ill contains various concluding provisions. The Convention has
adopted has adopted 16 protocols which have either amended certain provisions of the Convention or added
the rights enshrined in the Convention. Protocols which add rights to the Convention shall be binding only on
those States that have signed and ratified them. The Convention contains mainly the provisions which are of
Civil and political nature.

A High contracting party in order to provide the above rights are required that its national law does not violate
the rights protected in the Convention in view of the fact that a breach of the Convention entails international
responsibility. For this reason many states have formally incorporated the Convention into their Constitution or
in their national law. However, there may be derogation from the obligation to provide the above rights in the
times of war or other public emergency threatening the life of a nation as per Article 15 of the Convention. But,
the derogation of the obligation shall be permissible to the extent strictly required by the exigencies of the
situation.

The enforcement machinery for the observance of the engagements as protection of the rights earlier
consisted of the European Commission of Human Rights set up in 1954, the European Court of Human Rights
(ECtHR) set up in 1958 and the Committee of Ministers (CoM) of the CoE. The later organ i.e. CoM is
composed of the Ministers of the Foreign Affairs of the member States or their representatives. Protocol 11,
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which came into force in November 1, 1998 abolished European Commission of Human Rights and its
functions were merged into the new European Court of Human Rights.

The European Court of Human Rights (ECtHR) is located at Strasbourg, France, which oversees and enforces
the provisions contained in it. Any individual who feels his or her rights have been violated under the
Convention by a state party can take a case to the Court. Judgments finding violations are binding on the
States concerned and they are obliged to execute them.

The Committee of Ministers of the CoE monitors the execution of judgments, particularly to ensure payment of
the amounts awarded by the Court to the applicants in compensation for the damage they have sustained.

Source and Further Reading material:

Harris O’boyle & Warbrick, Law of European Convention on Human Rights, Oxford University Press, Third
Edition. Available on: https://goo.gl/OUerJY

Constitutionality of European Convention on Human Rights, from Law Teacher, The Law essay professional,
Available on: https://goo.gl/X1JKns

European Convention on Human Rights, From Wikipedia, the free encyclopedia. Available on:
https://goo.gl/8PKfoK

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 187-191.

Sub-topic: The European Court of Human Rights (ECtHR)

The European Court of Human Rights (ECtHR) is a supra-national or international court established by the
European Convention on Human Rights. It hears applications alleging that a contracting state has breached
one or more of the human rights provisions set out in the Convention and its protocols. An application can be
lodged by an individual, a group of individuals or one or more of the other contracting states. Besides,
‘judgments’, the ECtHR can also issue ‘advisory opinions’. The Court is based in Strasbourg, France.

The Court was established on 21 January 1959 on the basis of Article 19 of the European Convention on
Human Rights when its first members were elected by the Consultative Assembly of the Council of Europe.
The Convention charges the Court with ensuring the observance of the engagement undertaken by the
contracting states in relation to the Convention and its protocols i.e. ensuring the enforcement and
implementation of the European Convention in the member states of the Council of Europe.

The jurisdiction of the Court has been recognized to date by all 47 member states of the Council of Europe. In
1998, the Court became a full-time institution when the European Commission of Human Rights, which used to
decide on admissibility of applications, was abolished by Protocol 11.

The accession of new states to the ECHR following the fall of the Berlin Wall in 1989 led to a sharp increase in
applications filed in the Court. The efficiency of the Court was threatened seriously by the large number of
pending applications, which were accumulating and increasing steadily.

Protocol 11 was designed to deal with the backlog of pending cases by establishing the new Court and its
judges as a full-time institution, by simplifying the procedure and reducing the length of proceedings. However,
as the workload of the Court continued to increase, the contracting states agreed that further reforms were
necessary and in May 2004 the Committee of Ministers (CoM) adopted Protocol 14 to the ECHR. Protocol 14
was drafted with the aim of reducing the workload of the Court and that of the CoM of the Council of Europe,
which supervises the execution of judgments, so that the Court could focus on cases that raise important
human rights issues.
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Prior to the adoption of Protocol no.14, judges were elected for a six-year term, with the option of renewal of
this term. Now judges are elected for a non-renewable nine-year term. The number of full-time judges sitting in
the Court is equal to that of the contracting states to the European Convention on Human Rights. The
Convention requires that judges are of high moral character and to have qualifications suitable for high judicial
office, or be a jurisconsult of recognized competence. Judges are elected by majority vote in the Parliamentary
Assembly of the Council of Europe from the three candidates nominated by each contracting state.

Judges are elected whenever a sitting judge's term has expired or when a new state accedes to the Covenant.
The retiring age of judges is 70, but they may continue to serve as judges until a new judge is elected or until
the cases in which they sit have come to an end. The judges perform their duties in an individual capacity and
are prohibited from having any institutional or other type of ties with the contracting state on behalf of whom
they were elected. To ensure the independence of the Court judges are not allowed to participate in activity
that may compromise the Court's independence. A judge cannot hear or decide a case if he has a family or
professional relationship with the parties. Judges can only be dismissed from office if the other judges decide,
by two-thirds majority, that the judge has ceased to fulfil the required conditions.

The jurisdiction of the Court is generally divided into inter-state cases, applications by individuals against
contracting states, and advisory opinions in accordance with Protocol No.2. Applications by individuals
constitute the majority of cases heard by the Court. A Committee is constituted by three judges, Chambers by
seven judges and a Grand Chamber by 17 judges.

Applications by individuals against contracting states, alleging that the state violates their rights under the
ECHR, can be made by any person, non-governmental organization or group of individuals. An
application has to be made in writing and signed by the applicant or by the applicant's representative. Once
registered with the Court, the case is assigned to a judge rapporteur, who can make the final decision that the
case is admissible or inadmissible.

A case may be inadmissible if the case cannot be proceeded with on formal grounds, such as non-exhaustion
of domestic remedies, lapse of the six months from the last internal decision complained of, anonymity,
substantial identity with a matter already submitted to the Court, or with another procedure of international
investigation.

If the rapporteur judge decides that the case can proceed, the case is referred to a Chamber of the Court
which, unless it decides that the application is inadmissible, communicates the case to the government of the
state against which the application is made, asking the government to present its observations on the case.
The Chamber of Court then deliberates and judges the case on its admissibility and its merit. Cases which
raise serious questions of interpretation and application of the ECHR, a serious issue of general importance, or
which may depart from previous case law can be heard in the Grand Chamber if all parties to the case agree
to the Chamber of the Court relinquishing jurisdiction to the Grand Chamber. A panel of five judges decides
whether the Grand Chamber accepts the referral. The judgment of the Grand Chamber is final. Judgments by
the Chamber of the Court becomes final three months after they are issued, unless a reference to the Grand
Chamber for review or appeal has been made. If the panel of the Grand Chamber rejects the request for
referral, the judgment of the Chamber of the Court becomes final.

The Court's chamber decides both issues regarding admissibility and merits of the case. Generally, both these
issues are dealt with in the same judgment. In final judgments the Court makes a declaration that a contracting
state has violated the Convention, and may order the contracting state to pay material and/or moral damages
and the legal expenses incurred in domestic courts and the Court in bringing the case. The Court's judgments
are public and must contain reasons justifying the decision. Article 46 of the Convention provides that
contracting states undertake to abide by the Court's final decision. On the other hand, advisory opinions are,
by definition, non-binding.

The Committee of Ministers of the Council of Europe is charged with supervising the execution of the Court's
judgments. The Committee of Ministers oversees the contracting states' changes to their national law in order
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that it is compatible with the Convention, or individual measures taken by the contracting state to redress
violations. Judgments by the Court are binding on the respondent states concerned and states usually comply
with the Court's judgments.

Any contracting state to the ECHR can sue another contracting state in the Court for alleged breaches of
the Convention, although in practice this is very rare.

The Committee of Ministers may, by majority vote, ask the Court to deliver an advisory opinion on the
interpretation of the ECHR, unless the matter relates to the content and scope of fundamental rights which the
Court already considers.

Source and Further Reading material:

Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocol No. 11
Available on: https://goo.gl/YyUdGg

Protocol no. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending
the Control system of the Convention. Available on: https://goo.gl/VuROfS

European Court on Human Rights, From Wikipedia, the free encyclopedia. Available on:
https://goo.gl/pwSYtM

Sub-topic: A few important cases decided by European Court of Human Rights:

Refer to the attached scanned documents from the Page 197 to Page 199.

Topic: The American Convention on Human Rights (ACHR)

The American Convention on Human Rights, also known as the Pact of San José, is an international human
rights instrument inspired by American Declaration on the Rights and Duties of man (which was adopted
by the ninth Pan-American Conference). The Convention was adopted in the Inter-American Specialized
Conference on Human rights held in San José, Costa Rica, on 22 November 1969. It came into force after the
eleventh instrument of ratification (that of Grenada) was deposited on 18 July 1978. The Convention has been
ratified by 21 of the 32 members of the Organization of American states (OAS).

The bodies responsible for overseeing compliance with the Convention are the Inter-American Commission
on Human Rights and the Inter-American Court of Human Rights, both of which are organs of the OAS.

The Preamble of the Convention stated that the essential rights of man are derived from one’s being a national
of a certain State, but are based upon attributes of the human personality and they therefore, justify
international protection in the form of a Convention reinforcing or complementing the protection provided by the
domestic law of the American States. According to its preamble, the purpose of the Convention is "to
consolidate in this hemisphere, within the framework of democratic institutions, a system of personal liberty
and social justice based on respect for the essential rights of man."

Chapter | establishes the general obligation of the state parties to uphold the rights set forth in the Convention
to all persons under their jurisdiction, and to adapt their domestic laws to bring them into line with the
Convention.

The 23 articles of Chapter Il give a list of individual civil and political rights due to all persons, including the

right to life in general, from the moment of conception, to humane treatment, to a fair trial, to privacy, to

freedom of conscience, freedom of assembly, freedom of movement, etc. The Article 15 prohibits "any

propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitement to
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lawless violence or to any other similar action against any person on any grounds including those of race,
color, religion, language, or national origin" to be considered as offence punishable by law.

A single article in the shape of Article 26 in Chapter lll deals with economic, social, and cultural rights. The
somewhat cursory treatment given to this issue here was expanded some ten years later, in 1988, with the
adoption of an Additional Protocol to the Convention (also known as Protocol of of San Salvador), wherein a
number of economic, social and cultural rights were provided.

Chapter IV describes those circumstances in which certain rights can be temporarily suspended, such as
during states of emergency, and the formalities to be followed for such suspension to be valid. However, it
does not authorize any suspension of Article 3 (right to juridical personality), Article 4 (right to life), Article 5
(right to humane treatment), Article 6 (freedom from slavery), Article 9 (freedom from ex post facto laws),
Article 12 (freedom of conscience and religion), Article 17 (right to family), Article 18 (right to the name), Article
19 (rights of the child), Article 20 (right to nationality), or Article 23 (right to participate in government).

The ACHR unlike ECHR, stipulates certain personal responsibilities of an individual under Chapter V. Article
32, Para 1 states that every person has a responsibilities to his family, his community and the mankind. Para 2
stipulates that rights of each person are limited by the rights of others by the security of all and by just
demands of the general welfare in a democratic society.

Chapters VI, VII, VIII, and IX contain provisions for the creation and operation of the two bodies responsible
for overseeing compliance with the Convention: the Inter-American Commission, based in Washington, D.C.,
United States, and the Inter-American Court, headquartered in San José, Costa Rica.

Chapter X deals with mechanisms for ratifying the Convention, amending it or placing reservations in it, or
denouncing it. Various transitory provisions are set forth in Chapter XI.

In the ensuing years, the states parties to the American Convention have supplemented its provisions with two
additional protocols.

The first Additional Protocol on ACHR, as mentioned above deals in the area of Economic, Social, and
Cultural Rights. The protocol's provisions cover such areas as the right to work, the right to health, the right to
food, and the right to education. It came into effect on 16 November 1999 and has been ratified by 16 nations.

The second Additional Protocol on ACHR concerns with the Abolish the Death Penalty, was adopted at
Asuncién, Paraguay, on 8 June 1990. Art 1 of the Protocol expressly provides that the State Parties shall not
apply the death penalty in their territories to any person subject to their jurisdiction. The Protocol also provides
that no reservation may be made in this regard except in wartimes.

The treaty is open to all OAS member states, although to date it has not been ratified by Canada or several of
the English-speaking Caribbean nations; the United States signed it in 1977 but has not proceeded with
ratification.

Source and Further Reading material:

American Convention on Human rights. Available on: https://goo.gl/Rwraa3

American Convention on Human Rights. From Wikipedia, the free encyclopedia. Available on:
https://goo.gl/iwgMGe5

Sub-topic: Inter-American Commission on Human Rights (IACHR)

Inter-American Commission on Human Rights (IACHR) is an autonomous organ of the Organization of
American States (OAS). Along with the Inter-American Court of Human Rights, it is one of the bodies that
comprise the inter-American system for the promotion and protection of human rights.
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The IACHR is a permanent body, with headquarters in Washington, D.C., United States, and it meets in
regular and special sessions several times a year to examine allegations of human rights violations in the
hemisphere.

Its human rights duties stem from three documents: the OAS Charter, the American Declaration of the Rights
and Duties of Man, the American Convention on Human Rights.

The inter-American system for the protection of human rights emerged with the adoption of the American
Declaration of the Rights and Duties of Man in April 1948 — the first international human rights instrument of a
general nature, predating the Universal Declaration of Human Rights by more than six months.

The IACHR was created in 1959. It held its first meeting in 1960, and it conducted its first on-site visit to
inspect the human rights situation in the Dominican Republic in 1961.

A major step in the development of the system was taken in 1965 when the Commission was expressly
authorized to examine specific cases of human rights violations. Since that date the IACHR has received
thousands of petitions and has processed in excess of 12,000 individual cases.

In 1969, the guiding principles behind the American Declaration were taken, reshaped, and restated in the
American Convention on Human Rights. The Convention defines the human rights that the states parties are
required to respect and guarantee, and it also ordered the establishment of the Inter-American Court of Human
Rights. It is currently binding on 24 of the OAS's 35 member states.

The IACHR is composed of seven members who are required to be persons of high moral character and
recognized competence in the field of human rights. They are elected in their personal capacity by the General
Assembly of the OAS from the list of candidates proposed by the governments of the member States.

The Commission is authorized to receive petitions for the violation of the Convention by a State Party or from
any person or group of persons, or any non-governmental entity legally recognized in one or more member
States of the OAS.

A State Party may also complaint against the another State Party if it declares either at the time of deposition
of the instrument of ratification or adherence to the Convention or at any later time that it recognizes the
competence of the Commission to receive and examine communications in which a State Party alleges that
another State Party has committed a violation of a human right set forth in the Convention. The Commission
does not admit any such communication against a State Party that has not made such a declaration. It means
that the communication is optional.

Procedure for an Application before the IACHR:

The procedure for admitting any such complaint by the Commission is subject to certain requirements as laid
down in Article 46 of the Convention. It lays down that the remedies under domestic law have been pursued
and exhausted in accordance with generally recognized principles of international law; the petition is lodged
within a period of six months from the date on which the party alleging violation of his rights was noticed of the
final judgment, the subject of the petition is not pending before another international procedure for settlement.
The petition is required to contain the name, nationality, profession, domicile and signature of the person or
persons or of the legal representatives of the entity lodging the petition.

The Commission may consider any communication inadmissible if it is anonymous or written in offensive
language or if it is substantially the same as complaints previously studied by the Commission or if it is
incompatible with the provisions of the Statute, the Regulations or obviously unfounded or if it refers to events
or situations that bear no relation to a disregard of human rights by the Government against which it is
directed.

When the petition is considered to be admissible, the Commission makes a request to the government of the
State being responsible for the alleged violations to furnish information. The information is required to be
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submitted with a reasonable period to be determined by the Commission in accordance with circumstances of
each case. After the information has been received, the Commission shall ascertain whether the grounds for
the petition or communication still exist. If they do not, it may order the record to be closed. If it has not done
so, it examines the matter in order to verify the facts. It may also carry out an investigation to furnish to the
Commission all the necessary facilities.

If a friendly settlement is reached, the Commission draws up a report containing a brief statement of the facts
and of the conclusion reached. If the friendly settlement is not reached, the Commission draws up a report
setting forth the facts and stating its conclusion.

The report is transmitted to the States concerned. If within a period of three months from the date of the
transmission of the report to the States concerned the matter is not settled or submitted by the Commission or
by the State concerned to the Court, the Commission may by the votes of an absolute majority of its members,
set forth its opinion and conclusions concerning the question submitted for its consideration. The Commission
is also authorized to make pertinent recommendations, when it considers appropriate, to the State for taking
measures that are incumbent upon it to remedy the situation examined, within a prescribed period. After the
expiry of the prescribed period the Commission decides by the votes of an absolute majority of its members
whether the State has taken adequate measures.

Sub-topic: Inter-American Court of Human Rights (IACtHR)

The Inter-American Court of Human Rights (IACtHR) is an autonomous judicial institution based in the city of
San José, Costa Rica. Together with the Inter-American Commission on Human Rights, it makes up the
human rights protection system of the Organization of American States (OAS), which serves to uphold and
promote basic rights and freedoms in the Americas.

The Organization of American States established the Court in 1979 to enforce and interpret the provisions of
the American Convention on Human Rights (ACHR). Its two main functions are thus adjudicatory and advisory.
Under the former, it hears and rules on the specific cases of human rights violations referred to it. Under the
latter, it issues opinions on matters of legal interpretation brought to its attention by other OAS bodies or
member states.

The IACtHR consists of seven judges. They are nationals of the member States of the OAS. Judges are
elected in their individual capacity from amongst the jurists of the highest moral authority and of recognized
competence in the field of human rights and who are qualified for the appointment of the highest judicial office
of the State. Unlike the commissioners of the Inter-American Commission, judges are not required to recuse
themselves from hearing cases involving their home countries. No two judges may be the nationals of the
same State. Judges are elected for a term of six years, but they can be re-elected only once. Five judges out
of the seven judges constitute the quorum for the Court. The Commission is required to appear in all cases
before the Court.

Under the Convention, cases can be referred to the Court by either the Inter-American Commission on Human
Rights or a state party. In contrast to the European human rights system, individual citizens of the OAS
member states are not allowed to take cases directly to the Court.

The adjudicatory function requires the Court to rule on cases brought before it in which a state party to the
Convention is accused of a human rights violation. As mentioned above, State Parties and the Commission
have a right to submit a case to the Court. However, for the State parties, the jurisdiction of the Court, like
ECtHR, is optional.

A State Party, upon depositing its instrument of ratification or adherence to the Convention at any subsequent
time, has to declare that it recognizes as binding the jurisdiction of the Court on all the matters relating to the
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interpretation or application of the Convention. This declaration could be unconditional (blanket) or it may be
made with conditions such as of reciprocity, or for a specified period, or for a specific case.

Before the Court hears a case, it is necessary that the case has been referred to the Commission.

The following conditions must be met before a case can be taken cognizance by the Court:

a) Individuals who believe that their rights have been violated must first lodge a complaint with the
Commission and have that body rule on the admissibility of the claim.

b) If the case is ruled admissible and the state deemed at fault, the Commission will generally serve the
state with a list of recommendations to make amends for the violation.

c) Only if the state fails to abide by these recommendations, or if the Commission decides that the case
is of particular importance or legal interest, will the case be referred to the Court.

The presentation of a case before the Court can therefore be considered a measure of last resort, taken only
after the Commission has failed to resolve the matter in a non-contentious fashion.

The Court has also been conferred advisory jurisdiction. Any members State may consult the Court regarding
the interpretation of the Convention or of other treaties concerning the protection of human rights in the
American States.

The Court's advisory function enables it to respond to consultations submitted by OAS agencies and member
states regarding the interpretation of the Convention or other instruments governing human rights in the
Americas; it also empowers it to give advice on domestic laws and proposed legislation, and to clarify whether
or not they are compatible with the Convention's provisions. This advisory jurisdiction is available to all OAS
member states, not only those that have ratified the Convention and accepted the Court's adjudicatory
function. The Court's replies to these consultations are published separately from its contentious judgments, as
advisory opinions.

The judgment of the Court is final and is not subjected to appeal. Reasons shall be given for the judgment of
the Court. The State Parties to the Convention undertake to comply with the judgment of the Court in any case
to which they are parties. The Court, in its annual report submitted to the General Assembly of the OAS, is
required to specify, in particular the cases in which a State has not complied with its judgments, making any
pertinent recommendations.

Topic: The African (Banjul) Charter on Human and Peoples' Rights

The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an international
human rights instrument that is intended to promote and protect human rights and basic freedoms in the
African continent.

The Charter emerged under the aegis of the Organization of African Unity (OAU) [later replaced by the African
Union (AU) in 2002] which, at its 1979 Assembly of Heads of State and Government, adopted a resolution
calling for the creation of a committee of experts to draft a continent-wide human rights instrument, similar to
those that already existed in Europe (European Convention on Human Rights) and the Americas (American
Convention on Human Rights). This committee was duly set up, and it produced a draft that was unanimously
approved at the OAU's 1981 Assembly. Therefore, the African Charter was adopted on 27 June, 1981 and
entered into force on 21 October, 1986. As of 2016, the Charter has been ratified or acceded to by all the 54
States members of the AU. In 1998 a Protocol to the African Charter was adopted by which an African Court
on Human and Peoples' Rights was established. The protocol came into effect on 25 January 2004.
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The African Charter is a unique human rights treaty in the sense that it emphasizes on ‘people’s rights’ which
reflect African social traditions of collective and group life. The individual is not seen as independent of society
but subordinate to the group and the group has rights as well and the individual has duties to the group. The
Charter therefore stipulates rights as well as the duties of individuals.

The Chapter | of the Part | lays down the both universally accepted Civil and Political rights as well as certain
economic, social and cultural rights.

The Civil and political rights recognized in the Charter include the right to freedom from discrimination (Article 2
and 18(3)), equality (Article 3), life and personal integrity (Article 4), dignity (Article 5), freedom from slavery
(Article 5), freedom from cruel, inhuman or degrading treatment or punishment (Article 5), rights to due process
concerning arrest and detention (Article 6), the right to a fair trial (Article 7 and 25), freedom of religion (Article
8), freedom of information and expression (Article 9), freedom of association (Article 10), freedom to assembly
(Article 11), freedom of movement (Article 12), freedom to political participation (Article 13), and the right to
property (Article 14).

The Charter also recognizes certain economic, social and cultural rights, and overall the Charter is considered
to place considerable emphasis on these rights. The Charter recognizes right to work (Article 15), the right to
health (Article 16), and the right to education (Article 17). The Charter is also understood to include a right to
housing and a right to food as “implicit” in the Charter, particularly in light of its provisions on the right to life
(Art. 4), right to health (Art. 16) and to development (Art. 22).

In addition to recognizing the individual rights mentioned above the Charter also recognizes collective or group
rights, or peoples' rights and third-generation human rights. As such the Charter recognizes group rights to a
degree not matched by the European or Inter-American regional human rights instruments. The Charter
awards the family protection by the state (Article 18), while "peoples" have the right to equality (Article 19), the
right to self-determination (Article 20), to freely dispose of their wealth and natural resources (Article 21), the
right to development (Article 22), the right to peace and security (Article 23) and "a generally satisfactory
environment" (Article 24).

The Charter under Chapter Il, Article 29, deals with the Duties of the individuals of the Contracting Parties
which are as follows:

e The duty to preserve the harmonious development of the family.

e To serve the national community by placing both physical and intellectual abilities at its service.
e Not to compromise the security of the State.

e To preserve and strengthen social and national solidarity.

e To preserve and strengthen national independence and the territorial integrity of one's country and to
contribute to its defense.

e To work to the best of one's abilities and competence and to pay taxes in the interest of society.

e To preserve and strengthen positive African cultural values and in general to contribute to the promotion of
the moral well-being of society.

e To contribute to the best of one's abilities to the promotion and achievement of African unity.

Source and Further Reading material:

African (Banjul) Charter on Human and Peoples' Rights. Available on: https://goo.gl/w7jBTo
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African Charter on Human and Peoples' Rights. From Wikipedia, the free encyclopedia. Available on:
https://goo.gl/JXQlgP

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 201-212.

Sub-topic: African Commission on Human and Peoples’ Rights (ACHPR)

The African Commission on Human and Peoples' Rights (ACHPR) is a quasi-judicial body tasked with
promoting and protecting human rights and collective (peoples') rights throughout the African continent as well
as interpreting the African Charter on Human and Peoples' Rights and considering individual complaints of
violations of the Charter.

The Commission came into existence with the coming into force, on 21 October 1986, of the African Charter
(adopted by the OAU on 27 June 1981). The Commission reports to the Assembly of Heads of State and
Government of the African Union (formerly the Organization of African Unity). Its first members were elected by
the OAU's 23rd Assembly of Heads of State and Government in June 1987 and the Commission was formally
installed for the first time on 2 November of that year.

The Commission meets twice a year: usually in March or April and in October or November. One of these
meetings is usually in Banjul, where the Commission's secretariat is located; the other may be in any African
state.

The ACHPR is made up of eleven members, elected by secret ballot at the OAU Assembly of Heads of State
and Government (subsequently, by the AU's Assembly). These members, who serve six-year renewable
terms, are "chosen from amongst African personalities of the highest reputation, known for their high morality,
integrity, impartiality and competence in matters of human and peoples' rights" (Charter, Article 31) and, in
selecting these personalities, particular consideration is given "to persons having legal experience".

The members are to enjoy full independence in discharging their duties and serve on a personal basis (i.e., not
representing their home states); however, no member state may have more than one of its nationals on the
Commission at any given time. The members choose, from among their own number, a chairperson and a
Vice Chairperson, who each serve two-year renewable terms.

The functions of the Commission are stated under Article 45 as under:
1. Promoting human and peoples' rights
2. Protecting human and peoples' rights
3. Interpreting the African Charter on Human and Peoples' Rights

In pursuit of these goals, the Commission is mandated to "collect documents, undertake studies and
researches on African problems in the field of human and peoples, rights, organize seminars, symposia and
conferences, disseminate information, encourage national and local institutions concerned with human and
peoples' rights and, should the case arise, give its views or make recommendations to governments."

Implementation Machinery: Refer to the attached scanned documents from the Page 213 to Page 215.
Sub-topic: African Court on Human and Peoples’ Rights (ACHPR)

Refer to the attached scanned documents from the Page 215 to Page 217.
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Unit IV

INTERNATIONAL HUMANITARIAN LAW

Topic: The International Humanitarian Law, Explained

International Humanitarian Law (IHL) is a set of rules which seek, for humanitarian reasons, to limit the effects
of armed conflict. It protects persons who are not or are no longer participating in the hostilities and restricts
the means and methods of warfare. International humanitarian law is also known as the law of war and the
law of armed conflict (LOAC) — is a legal framework applicable to situations of armed conflict. IHL can
generally be defined as “the laws and customs aiming to limit the effects of armed conflict for humanitarian
reasons.”

International humanitarian law is part of international law, which is the body of rules governing relations
between States. The impact of war on the diplomatic and treaty relations of the parties to a conflict, the rules
regarding economic warfare and those concerning relations to neutral States are outside the scope of IHL.

The aims of the IHL are; a) to protect persons who are not or are no longer, directly engaged in hostilities — the
wounded, shipwrecked, prisoners of war and civilians; and b) to limit the effects of violence in fighting to
attainment of the objectives of the conflict. It is applied with equal force on both sides in the conflict irrespective
of the fact that who is the aggressor.

International humanitarian law applies to armed conflicts. It does not regulate whether a State may actually use
force; this is governed by an important, but distinct, part of international law set out in the United Nations
Charter.

The IHL deals with those matter which have an impact of armed conflicts on life, personal integrity and liberty
of human beings. Thus, IHL may be referred to that body of law which defines those principles and rules which
limit the use of violence in the times of war. It may also be defined as those customary and treaty rules which
are meant to resolve matters of humanitarian concern arising from armed conflicts, whether of international or
non-international nature.

International armed conflict may mean an armed clashes between two or more States or armed conflict in
which people are fighting against the colonial domination and alien occupation and against the racist regimes
in the exercise of their right to self-determination. It is different from non-international armed conflicts which
take place in the territory of a State between its armed forces and dissident armed forces or armed groups
fighting each other. Thus, civil war, civil strife and threshold internal conflicts are included in non-international
conflicts.

The above distinction between international armed conflict and non-international armed conflicts was drawn in
two Additional Protocols adopted on June 3, 1977. A more limited range of rules apply to internal armed
conflicts and are laid down in Article 3 common to the four Geneva Conventions as well as in Additional
Protocol Il.

Source and Further Reading material:

What is International Humanitarian Law? ICRC. Available at: https://goo.gl/ie18oi

What is IHL? International Humanitarian Law Research Initiative. Available at: https://goo.gl/RgFJ4h

Dr. H.O. Agarwal, Human Rights, Central Law Publication, 14th Edition, Page 230-231.
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Topic: Historical Development of International Humanitarian Law

Refer to the attached scanned documents from the Page 232 to Page 237
Topic: Protection of Defenseless in War

Refer to the attached scanned documents from the Page 238 to Page 244
Topic: Limitation on Methods and Use of Force

Refer to the attached scanned documents from the Page 253 to Page 254
Topic: Contemporary issues and challenges of IHL

In contemporary armed conflicts civilians are the primary victims of violations of IHL committed by both State
and non-State parties. The nature of contemporary armed conflicts continues to provide challenges for the
application and respect of IHL in a number of areas, ranging from the classification of armed conflicts to the
use of new technologies. There is a need to understand and respond to these challenges to ensure that IHL
continues to perform its protective function in situations of armed conflict.

The increasing complexity of armed conflicts has given rise to discussions over the notion and typology of
armed conflicts, including whether the IHL classification of conflicts into international (IAC) and non-
international (NIAC) is sufficient to encompass the types of armed conflicts taking place today. The ICRC
believes that to be the case, while recognizing that there is an increasing number of different factual scenarios
that may be classified as NIAC.

The interplay between IHL and human rights law continues to have practical consequences on the conduct of
military operations. The relationship between human rights law and IHL impacts issues related to detention, as
well as to the use of force, in both international and non-international armed conflicts, as well as the
extraterritorial targeting of persons.

In contemporary armed conflicts the protective scope of IHL remains of utmost concern. In many situations
States are unable or unwilling to meet the basic needs of civilians and in such situations IHL provides that
relief actions may be undertaken by other actors, including humanitarian organizations, subject to the
agreement of the State. However, there remain many obstacles to humanitarian access, including military,
political and security-related concerns, which hinder the provision of assistance to civilians in need.

In recent years extraterritorial military operations have given rise to new forms of military presence in the
territory of a State and refocused attention on the rights and duties of an occupying power, the regulation of the
use of force in occupied territory and the applicability of the law of occupation to UN forces. The
responsibilities and tasks assigned to multinational forces have also evolved to encompass a spectrum of
operations including conflict prevention, peace-keeping, peace-making, peace-enforcement and peace-
building. The multifaceted nature of these operations means multinational forces are more likely to use force
and raises the question of when and how IHL will apply to their actions.

A wide array of new technologies has entered the modern battlefield. Cyberspace has opened up a potentially
new war-fighting domain. Remote controlled weapons systems such as drones are increasingly being used by
the parties to armed conflicts. Automated weapons systems are also on the rise, and certain autonomous
systems such as combat robots are being considered for future use on the battlefield. There can be no doubt
that IHL applies to these new weapons and the employment of new technology in warfare. However, these
new means and methods of warfare pose legal and practical challenges in terms of ensuring their use
complies with existing IHL norms, and also that due regard is given to the foreseeable humanitarian impact of
their use.
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Hostilities pitting non-State armed groups operating within populated areas against government forces using
far superior military means are also a recurring pattern, exposing civilians and civilian objects to the effects of
hostilities. The intermingling of armed groups with civilians, in violation of IHL, has by some armies been used
as a justification to by-pass the taking of all possible precautions to minimize risks to civilians, as required by
IHL. In this context, the effects of the use of explosive weapons in densely populated areas on civilians and
civilian structures continue to be of concern.

An ongoing challenge to the protection of civilians is the inadequate regulation of the availability and the
misuse of conventional weapons. Under the Geneva Conventions and customary international law, States
have an obligation to ensure respect for IHL. This includes a responsibility to ensure that the arms and
ammunition they transfer does not end up in the possession of persons who are likely to use them to violate
IHL. An Arms Trade Treaty, which the ICRC supports, is meant to address some of those concerns.

A recent challenge for IHL has been the tendency of States to label as ‘terrorist’ all acts of warfare committed
by non-State armed groups against them, especially in non-international armed conflicts. While armed conflict
and acts of terrorism are different forms of violence governed by different bodies of law, they have come to be
perceived as almost synonymous due to constant conflation in the public domain. The use of the term ‘terrorist
act’ in the context of armed conflict causes confusion between the two separate bodies of law and may lead to
a situation where non-State armed groups disregard IHL norms because of a perception that they have no
incentive to abide by the laws and customs of war. The designation of some non-State armed groups as
‘terrorist groups’ also has significant implications for humanitarian engagement and may impede humanitarian
action.

IHL is continually challenged by the evolution of contemporary armed conflict. Achieving greater protection for
civilians in armed conflict is dependent on the respect, implementation and enforcement of IHL. It is the
constant priority of the ICRC to ensure that IHL is able to adequately address the realities of modern warfare
and provide protection to victims of armed conflict.

Source and Further Reading material:
The entire content of the above topic has been reproduced, as such, from the following (first) web-link:

Contemporary Challenges for IHL, ICRC, 2013. Available at: https://goo.gl/Swala5

International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, ICRC, Report, 2015.

Available at: https://goo.gl/SMX2vD
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Unit -V

IMPACT AND IMPLEMENTATION OF INTERNATIONAL HUMAN
RIGHTS NORMS IN INDIA

Topic: An Overview of Part lll and Part IV of the Indian Constitution
1. INTRODUCTION

Part 11l (Article 12-35) of the Constitution of India, titled as Fundamental Right (FR) secures to the people of
India, certain basic, natural and inalienable rights. These rights have been declared essential rights in order
that “human liberty may be preserved, human personality developed and an effective social and democratic life
promoted”

Part IV (Article 36-51) of the India Constitution contains Directive Principles of State Policy (DPSP). It sets forth
the ideals and objectives to be achieved by the state for setting up in India a social welfare state, as
distinguished from a mere police state. The inspiration to include DPSP in Indian Constitution has been drawn
from the Constitution of Ireland.

“The Fundamental Rights, Directive Principles of State Policy and Fundamental Duties [contained in the Part
IVA (Article 51A)] are sections of the Constitution of India that prescribe the fundamental obligations of the
State to its citizens and the Duties of the citizens to the State. These sections comprise a ‘Constitutional Bill of
Rights’ for government policy-making and the behavior and conduct of citizens.”

“The Fundamental Rights is defined as the basic human rights of all citizens. These rights apply irrespective of
race, place of birth, religion, caste, creed or gender. They are enforceable by the courts, subject to specific
restrictions. The DPSP are guidelines for the framing of laws by the government. These provisions are not
enforceable by the courts, but the principles on which they are based are fundamental guidelines for
governance that the State is expected to apply in framing and passing laws.”

“The Fundamental Duties are defined as the moral obligations of all citizens to help promote a spirit of
patriotism and to uphold the unity of India. Like the Directive Principles, they are not legally enforceable.”

To implement the ideals and to achieve the goals enshrined in the Preamble and to establish Welfare State,
FR and the DPSP have been provided for in the Constitution.

FUNDAMENTAL RIGHTS

The Fundamental Rights, embodied in Part Il of the Constitution, guarantee civil rights to all Indian citizens,
and prevent the State from encroaching on individual liberty while simultaneously placing upon it an obligation
to protect the citizens' rights from encroachment by society. Fundamental rights are rights without which a
human being cannot survive in dignified manner in a civilized society. Fundamental rights are known as “basic
rights” or “justiciable rights”. The word fjusticiable’ means that the citizens can seek the assistance of the
courts for the enforcement of their Fundamental rights. The Fundamental rights are not absolute. In other
words, certain restriction can be placed on them in the interest of security of the State, public order, friendly
relations with foreign States, to prevent defamation, contempt of courts, incitement to an offence and to
maintain decency or morality. The Fundamental rights except for Article 21 and 22 can be suspended during
emergency under Article 359 of the Constitution by the President of India. They are also called as individual
rights or negative rights” and impose negative obligations on the state not to encroach on individual liberty.
Seven Fundamental rights were originally provided by the Constitution — right to equality, right to freedom, right
against exploitation, right to freedom of religion, cultural and educational rights, right to property and right to
constitutional remedies. However, the right to property was removed from Part Il of the Constitution by the
44th Amendment in 1978.
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Article 12 to 35 of the constitution provide for different kinds of fundamental rights as stated below:

Definition of State (Art 12), Laws inconsistent with or in derogation of the fundamental rights (Art.13), Right to
equality (Art 14-18), Right to freedom (Art 19-21), Safeguard against Arbitrary arrest (Art 22), Right against
Exploitation (Arts 23 & 24), Freedom of religion (Arts 25-28), Cultural and educational rights (Arts. 29 & 30),
Saving of certain laws (Arts 31-A, 31-B and 31-C) and Right to constitutional remedies (Arts 32-35).

These rights are largely enforceable against the State, which as per the wide definition provided in Article 12,
includes not only the legislative and executive wings of the federal and state governments, but also local
administrative authorities and other agencies and institutions which discharge public functions or are of a
governmental character. However, there are certain rights — such as those in Articles 15, 17, 18, 23, 24 — that
are also available against private individuals. Further, certain Fundamental Rights — including those under
Articles 14, 20, 21, 25 — apply to persons of any nationality upon Indian soil, while others — such as those
under Articles 15, 16, 19, 30 — are applicable only to citizens of India.

DIRECTIVE PRINCIPLES OF STATE POLICY

The Directive Principles of State Policy are contained in Part IV of the Constitution. These principles set out the
aims and objectives that Indian State needs to undertake in the governance of the country. They set forth the
humanitarian and socialist instructions that were the aim of social revolution envisaged in India by the
Constituent Assembly. Today, we are living in an era of Welfare State which has to promote the prosperity and
well-being of the people. Directive Principles lay down certain economic and social policies to be pursued by
the various Governments in India. It is believed that directive principles have a great value; for they lay down
that our ideal is economic democracy. They impose certain obligation on the State to take positive action in
certain directions in order to promote the welfare of the people and achieve economic democracy. The State is
expected to keep these principles in mind while framing laws and policies. In the words of G.N.Joshi, “the
Directive Principles constitute a very comprehensive political, social and economic programme for a modern
democratic State”.

Article 37, while stating that the Directive Principles are not enforceable in any court of law, declares them to
be "fundamental to the governance of the country" and imposes an obligation on the State to apply them in
matters of legislation. Despite being non-justiciable, the Directive Principles act as a check on the State;
theorized as a yardstick in the hands of the electorate and the opposition to measure the performance of a
government at the time of an election.

The Directive Principles are categorized under three heads namely:
(1) Social and economic charter (2) Social security charter and (3) Community welfare charter

In social and economic charter, Art 38 (1) provider for social justice and Arts 39 (d) Equal pay for equal work.
In social security Charter, Art 43 provides for workers participation in management of factories. Arts 45 insist
on free and compulsory education to all children up to the age 14 years and Arts 39-A as inserted by the 42nd
Amendment provides for equal justice and free legal aid. In community welfare charter, Arts 44 envisages
“uniform civil code and Art 48-A (inserted by the 42nd Amendment Act, 1976) deals with “protection and
improvement of forests and wild life.”

FUNDAMENTAL DUTIES

Among the democratic constitutions of the world there is no specific mention of the duties and obligations of
the citizens. We find certain duties of the citizens in Japanese Constitution. Similarly, in Britain, Canada and
Australia, the right and duties of the citizens are governed largely by Common law and Judicial decisions. The
French Constitution makes only a passing reference of duties of the citizens. The American Constitution
provides for Fundamental rights but does not refer to the duties of citizen. However, the Constitution of
Socialist countries lay great emphasis on the citizen’s duties. For example, the Soviet Constitution contained a
comprehensive Chapter on the citizen’s duties.
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In Indian Constitution, the Fundamental Duties are mentioned in Part IV-A. This part consists of only one
Article 51-A that was added to the Constitution by 42nd Amendment Act, 1976. The Fundamental Duties of
citizens were added upon the recommendations of the Swaran Singh Committee that was constituted by the
government earlier that year. Originally ten in number, the Fundamental Duties were increased to eleven by
the 86th Amendment in 2002 adding new clause (k) to the Article 51-A.

Citizens are morally obligated by the Constitution to perform these duties. However, like the Directive
Principles, these are non-justifiable, without any legal sanction in case of their violation or non-compliance.
There is reference to such duties in international instruments such as the Universal Declaration of Human
Rights and International Covenant on Civil and Political Rights, and Article 51-A brings the Indian Constitution
into conformity with these treaties.

Article 51-A says that it shall be the duty of every citizen of India —

1. to abide by the Constitution and respect its ideals and institutions, the National Flag and the National
Anthem;

2. to cherish and follow the noble ideals which inspired our national struggle for freedom;

3. to uphold and protect the sovereignty, unity and integrity of India;

4. to defend the country and render national service when called upon to do so;

5. to promote harmony and the spirit of common brotherhood amongst all the people of India

transcending religious, linguistic and regional or sectional diversities; to renounce practices derogatory to the
dignity of women;

6. to value and preserve the rich heritage of our composite culture;

7. to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have
compassion for living creatures;

8. to develop the scientific temper, humanism and the spirit of inquiry and reform;
9. to safeguard public property and to abjure violence;
10. to strive towards excellence in all spheres of individual and collective activity so that the nation

constantly rises to higher levels of endeavour and achievement;

11. who is a parent or guardian to provide opportunities for education to his child or ward, as the case may
be, between the age of six and fourteen years.

2. INTERRELATIONSHIP BETWEEN THE FUNDAMENTAL RIGHTS, DIRECTIVE PRINCIPLES AND
FUNDAMENTAL DUTIES

As mentioned earlier, in the Constitution of India, mainly the rights have been divided into two heads (i)
Political and Civil Rights; and (ii) Social and Economic Rights. The former are termed Fundamental Rights and
the latter are called Directive Principles of State Policy. While Part Il commands the State not to violate the
Fundamental Rights, Part IV mandates the State to apply the Directive Principles in making laws. Article 32
and 226 provide for the enforcement of Fundamental Rights by Courts. However, Article 37 says that the
provisions contained in Part IV shall not be enforceable by any court but the principles therein laid down are
nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these
principles in making laws. In the words of Justice Bhagwati, “It is not possible to fit Fundamental Rights and
Directive Principles in two distinct and strictly defined categories, but it may be stated broadly that
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Fundamental Rights represent civil and political rights while Directive Principles embody social and economic
rights. Both are clearly part of the board spectrum of human rights.”

The Directive Principle and the Fundamental Rights mainly proceed on the basis of human rights. Together,
they are intended to carry out the objective set out in the Preamble of the Constitution and to establish an
egalitarian social order informed with political, social and economic justice and ensuring dignity of the
individual.

Part Ill and Part IV taken together can be safely described as containing the philosophy of the Constitution.
This philosophy can be described as the philosophy of the social service state.

Part 1ll and Part IV considered in the light of the preamble emphasize the need to improve the social and
economic conditions of the people and to attempt that task with the maximum permissible individual freedom
guaranteed in the citizens.

The concept of Human rights as envisaged in the Indian Constitution essentially has Political, social and
economic connotation. It is founded on the bedrock of equality of all men, freedom and liberty of all men and
basic to them all social economic and political justice for all men. Guarantees of political and civil rights minus
social and economic rights are incomplete and insufficient to satisfy the spirit of man. The social and economic
rights are primary while the civil and political rights are higher. If the former constitute the foundation of the
building the latter provides the elevation.

The Directive Principles of the State Policy set out the goal of the new Social and Economic order which the
Constitution expects us to reconstruct. The judiciary has drawn guidance and inspiration from the Directive
Principles in interpreting and enforcing Fundamental Rights. The Supreme Court has expanded the ambit and
reach of Directive Principles and thus made the largest contribution to the development of Human Rights
jurisprudence through judicial activism.

Directive principles are in the nature of instruments of instructions to the government of the day to do
something positive. They are not justiciable or enforceable in courts. As mentioned above, according to Article
37, the Directive Principle, though fundamental in the governance of the country but they are expressly made
non-justiciable. On the other hand, the fundamental rights are enforceable in the courts under Arts 32 and 226
of the constitution and hence are justiciable. In other words, courts are bound to declare as void any law that
is inconsistent with the fundamental rights. The Directive Principles are not so enforceable by the courts nor
can the courts declare as void any law which is otherwise valid on the ground that contravenes any of the
Directives. For example, if a person is illegally detained, a writ of habeas corpus (as provided under Art 32 and
226) can be obtained by the detenue. But, if the Government does not separate judiciary from the executive
(as provided in Art 50), the court cannot help the aggrieved.

The Fundamental Rights are mostly of individual characters and are primarily meant to protect individuals
against arbitrary state action. They are intended to foster the ideal of a political democracy and are meant to
prevent the establishment of authoritarian rule. Several of these Fundamental Rights are ordinarily capable of
enjoyment only by persons who are already free from want and necessity. They are of little practicable value
and have no meaning to the hungry and the homeless. The Constitution maker realized that mere adherence
to the abstract democratic ideal was not enough and that if the Constitution was to survive it was necessary to
secure to the people economic and social freedom in addition to political freedom. So the Directive Principles
has to be enunciated in the Indian Constitution.

During the proclamation of emergency the operation of the Fundamental rights (except Arts. 20 and 21) can be
suspended, but no such provisions is required to be made with regard to the Directive Principle of State Policy.
Article 32(2) prohibits the state to make any law which takes away or abridges the right conferred by Part Ill of
the constitution, but there is no such categorical restriction on the power of the state regarding the Directive
Principle of State policy.
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Fundamental rights are facilities given by the state to the people, whereas Directive principles are directions
given by the Constitution to the state. Fundamental rights aim at establishing political democracy in India, while
directive principles attempt to provide socio-economic foundations to Indian democracy.

Part 1l and IV of the Constitution have been together described as “Conscience of the Constitution”. But the
fundamental question in the context of the Constitutional relationship between Fundamental Rights and
Directive Principles of the State Policy is; which of these parts would have primacy in the case of conflict
between them? This question has all along been the central point of controversy between Parliament and
Supreme Court resulting not only in the enactment of some of the significant Constitutional amendments but
also in the pronouncement of some of the locus classicus judicial decisions.

The question of relationship between Directive Principles of state policy and the Fundamental Rights has been
the subject matter of controversy since commencement of the Constitution. Soon after the commencement of
the Constitution, the Indian Supreme Court was called upon to pronounce its view on the Constitutional
relationship between the Fundamental Rights and Directive Principles. The judicial attitude has undergone
transformation on this question over time. What if a law enacted to enforce a Directive principle infringes a
Fundamental right? On this question, the judicial view has veered round from irreconcilability to integration
between the Fundamental rights and Directive Principles.

Although Directive Principles are non-justiciable, this does not imply that their implementation has been left at
the will and mercy of the state. Directive principles are part of the constitution, and the judiciary is under
obligation to maintain the supremacy of the same. The Supreme Court of India has resorted to provisions
relating to the Directive Principles while delivering its verdict is several cases.

Similarly, the Fundamental Duties that were incorporated in the Constitution by 42nd Amendment are statutory
duties and shall be enforceable by law. The obligation provided under these duties can be penalised by the law
if any citizen fails to fulfil them. The Supreme Court through its various judgments has said the Fundamental
rights are equally important like Fundamental rights. Though Article 51-A does not cast any Fundamental duty
on the State but the fact remains that the duty of every citizen is the collective duty of the State.

It has been held, “Fundamental duties though not enforceable by a writ of the Court, yet provide a valuable
guide and aid to interpretation of constitutional and legal issue. In case of doubt or choice of people’s wish as
manifested through Article 51-A can serve as a guide not only for resolving the issue but also for constructing
and moulding the relief to be given by the Courts. Constitutional enactment of Fundamental duties if it has to
have any meaning must be used by court as a tool to tap, even a taboo, on state action drifting away from
constitutional values, the judges declared.

Topic: Enforcement of Human Rights in India - Role of the Courts;

Judiciary in every country has an obligation and a Constitutional role to protect Human Rights of citizens. As
per the mandate of the Constitution of India, this function is assigned to the superior judiciary namely the
Supreme Court of India and High Courts. The preamble of the Constitution of India encapsulates the objectives
of the Constitution-makers to build a new socio-economic order where there will be social, economic and
political justice for everyone and equality of status and opportunity for all. This basic objective of the
Constitution mandates every organ of the state, the executive, the legislature and the judiciary working
harmoniously to strive to realize the objectives concretized in the Fundamental Rights and Directive Principles
of State Policy. The judiciary must therefore adopt a creative and purposive approach in the interpretation of
Fundamental Rights and Directive Principles of State Policy embodied in the Constitution with a view to
advance Human Rights jurisprudence. The promotion and protection of Human Rights depends upon the
strong and independent judiciary.
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The major contributions of the judiciary to the Human Rights jurisprudence have been twofold: (1) the
substantive expansion of the concept of Human Rights under Article 21 of the Constitution, and (2) the
procedural innovation of Public Interest Litigation.

Some instances:

The Supreme Court in Hussainara Khatoon and others vs. Home Secretary State of Bihar AIR 1979 SC
1360 expressed anguish at the “travesty of justice” on account of under-trial prisoners spending extended time
in custody due to unrealistically excessive conditions of bail imposed by the magistracy or the police and
issued requisite corrective guidelines, holding that “the procedure established by law” for depriving a person of
life or personal liberty (Article 21) also should be “just, fair and reasonable”.

In Prem Shankar Shukla vs. Delhi Administration (1980) 3 SCC 526 the Supreme Court found the practice
of using handcuffs and fetters on prisoners violating the guarantee of basic human dignity, which is part of the
constitutional culture in India and thus not standing the test of equality before law (Article 14), fundamental
freedoms (Article 19) and the right to life and personal liberty (Article 21). It observed that “to bind a man hand-
and-foot’, fetter his limbs with hoops of steel; shuffle him along in the streets, and to stand him for hours in the
courts, is to torture him, defile his dignity, vulgarize society, and foul the soul of our constitutional culture”.
Strongly denouncing handcuffing of prisoners as a matter of routine, the Supreme Court said that to “manacle
a man is more than to mortify him, it is to dehumanize him, and therefore to violate his personhood....” The
rule thus laid down was reiterated in the case of Citizens for Democracy vs. State of Assam & Ors. (1995) 3
SCC 743.

In lcchu Devi Choraria vs. Union of India ( 1980) 4 SCC 531 the court declared that personal liberty is a
most precious possession and that life without it would not be worth living. Terming it as its duty to uphold the
right to personal liberty, the court condemned detention of suspects without trial observing that “the power of
preventive detention is a draconian power, justified only in the interest of public security and order and it is
tolerated in a free society only as a necessary evil”.

In Smt. Nilabati Behera vs. State of Orissa & Ors. (1993) 2 SCC 746 the Supreme Court asserted the
jurisdiction of the judiciary as “protector of civil liberties” under the obligation “to repair damage caused by
officers of the State to fundamental rights of the citizens”, holding the State responsible to pay compensation to
the near and dear ones of a person who has been deprived of life by their wrongful action, reading into Article
21 the “duty of care” which could not be denied to anyone. For this purpose, the court referred to Article 9 (5)
of the International Covenant on Civil and Political Rights, 1966 which lays down that “anyone who has been
the victim of unlawful arrest or detention shall have an enforceable right to compensation”.

In Joginder Kumar vs. State of UP and Others ( 1994) 4 SCC 260 the court ruled that “the law of arrest is
one of balancing individual rights, liberties and privileges on the one hand and individual duties, obligations
and responsibilities on the other; of weighing and balancing the rights, liberties of the single individual and
those of individuals collectively...”

In Delhi Domestic Working Women’s Forum vs. Union of India & Others (1995) 1 SCC 14 the Court
asserted that “speedy trial is one of the essential requisites of law” and that expeditious investigations and trial
only could give meaning to the guarantee of “equal protection of law” under Article 21 of the Constitution.

In People’s Union for Civil Liberties [PUCL] vs. Union of India and another AIR 1997 SC 568 the dicta in
Article 17 of the International Covenant on Civil and Political Rights, 1966 was treated as part of the domestic
law prohibiting “arbitrary interference with privacy, family, home or correspondence” and stipulating that
everyone has the right to protection of the law against such intrusions.

In D.K. Basu vs. State of West Bengal, AIR 1997 SC 610 the Court found custodial torture “a naked violation
of human dignity” and ruled that law does not permit the use of third degree methods or torture on an accused
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person since “actions of the State must be right, just and fair, torture for extracting any kind of confession
would neither be right nor just nor fair”.

In Vishaka & Ors. vs. State of Rajasthan & Ors., (1997) 6 SCC 241 Supreme Court said that “gender
equality includes protection from sexual harassment and right to work with dignity, which is a universally
recognized basic human right. The common minimum requirement of this right has received global
acceptance. In the absence of domestic law occupying the field, to formulate effective measures to check the
evil of sexual harassment of working women at all workplaces, the contents of international conventions and
norms are significant for the purpose of interpretation of the guarantee of gender equality, right to work with
human dignity in Articles 14, 15, 19(1)(g) and 21 of the Constitution and the safeguards against sexual
harassment implicit therein and for the formulation of guidelines to achieve this purpose.... in the absence of
enacted law to provide for the effective enforcement of the basic human right of gender equality and guarantee
against sexual harassment and abuse, more particularly, guidelines and norms are hereby laid down for strict
observance at all workplaces or other institutions, until a legislation is enacted for the purpose. This is done in
exercise of the power available under Article 32 for enforcement of the fundamental rights and it is further
emphasized that this would be treated as the law declared by the Supreme Court under Article 141 of the
Constitution.”
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