E Lectures(II)
6th Semester (Code of Criminal Procedure) Paper 2

Unit -1 :-

1) Section 106-110:- (security proceedings)

Section 106:-

The chapter contemplates two kinds of securities ie security for keeping peace on conviction
and in other cases and secondly security for good behavior. Security for keeping peace under
section 106 can be required when a person is convicted of certain offences involving a breach of
peace and the court is of the opinion that it is necessary to require such person to execute a
bond for keeping the peace. The order requiring security is passed at the time of passing
sentence following the conviction and no further proceedings are necessary before demanding
security proceedings under section. The section is aimed at persons whose past conduct has
proved dangerous to the public and is intended to secure public tranquility and peace. Further it
refers only to parties convicted of certain offences and cannot be applied to cases where there
is only a possible apprehension of future breach of peace. Security cannot be demanded when
there is no conviction however if there are strong grounds for apprehension of a future breach
of the peace, the EXECUTIVE magistrate must act under section 107 or apply to the officer
having authority to proceed under that section.

It is also to be noted that in order to justify a direction under this section there must be a
reasonable probability of breach of peace being committed and not merely a bare possibility.

It is the offence for which the person is convicted and not the facts as put in evidence at the trial
which determines whether or not security may be demanded.

It would be worthwhile to mention that the term ‘breach of peace’ has no confined definition
but would embrace offences against public tranquility dealt with in chapter VIII, Indian penal
code.

Section 107:-
The object of this section is prevention not punishment of offences. It is not intended to punish

persons for anything that they have done in the past but to prevent them from doing in future
something that might occasion a breach of peace. This provision is a measure for the protection
of the society. The magistrate should on the receipt of credible information issue an order under
section 111 calling upon the person informed against to show cause. A legal and valid
preliminary order under section 111 is sine qua non for initiating the proceedings under section
107 and taking action under 107 before making preliminary order under 111 is a serious defect.
Thus the requirements of the section are a) there must be information that a person is likely to
commit a breach of peace or disturb the public tranquility or do a wrongful act which may
probably cause a breach of peace or disturb the public tranquility, b) the magistrate, if he is of
opinion that there is sufficient ground for requiring the person against whom the information is



laid to show cause why he should not be ordered to execute a security bond for keeping the
peace, should issue notice to him and c) in calling upon the person to show cause the magistrate
must proceed ‘in manner hereinafter provided’ and this means that he must issue notice in
accordance with the requirements of section 111.

Just as a summons trial commence with reading out the particulars of the offence to the
accused, a proceeding under section 107 also must necessarily be deemed to have commenced
with the reading over of substance of the information received. The commencement of inquiry
in a proceeding under section 107 of the code has necessarily to be interpreted in terms of the
commencement of a summons trial. A summons trial commences when the accused appears or
is brought before the trial court and the particulars of the offence are stated or read out to him.
Thus the moment the accused has appeared and the substance of the accusation is explained to
him, a summons trial commences. The point of commencement of a proceeding under section
107 of the code must, therefore, be determined in the same term; section 112 provides for
reading over or explaining the substance of the accusation and the satisfaction of the
magistrate.

Section 108:

The person to be proceeded against under this section must be one who has been disseminating

seditious matter and from whom there would be fear of a repetition of the offence. This is a

question of fact in each cause which should be determined with reference to the antecedents of

the person and other surrounding circumstances. The magistrate can exercise jurisdiction under

this section if the person proceeded against is within the local limits of his jurisdiction.

It could be well said that the section is directed against the dissemination in any manner, by

speech or writing, of any matter, the publication of which-

(@) Is punishable under section 153-A of the Indian Penal Code( promoting enmity between
classes) or

(b) Under section 124-A of the Indian Penal Code (sedition) or

(c) Under section 153-B of the Indian Penal Code ( imputations, assertions, prejudicial to the
national integration) or

(d) under section 295-A of the Indian Penal Code (malicious act insulting the religion or religious
beliefs of any class) or

(e) under section 503(intimidation) or section 499 (defamation), Indian Penal Code, being a
matter of concern for a judge, acting or purporting to act in discharge of his official duties,
and

(f) making, producing or keeping for sale, import, export conveying, selling, letting to hire,
distributing, publically exhibiting or in any other manner putting into circulation any
obscene matter such as is referred to in section 292 of the Indian Penal Code.

To take action under this section it should be proved that if not prevented the accused would continue
to act in the way in which he has done. It may fairly be assumed that a person who habitually does
something is likely to continue to do so but then the habitual nature of his activities must clearly be
proven.



Section 109:

this is a preventive section intended to frustrate the designs of criminally minded persons before they

are carried out. It is concerned only with the future conduct of the person proceeded against. The
preventive action is taken because it is apprehended the person proceeded against is likely to commit
some cognizable offences in future. The section is one of restrictive liberty and must be applied only
where strictly applicable. Especially in view of the fundamental rights guaranteed under article 19 of the
constitution. This section deals with a person who takes precaution to conceal his presence within the
local limits of the magistrate’s jurisdiction and there is reason to believe that he does so to commit a
cognizable offence. The words ‘the magistrate may’ shows that it is in the discretion of the magistrate to
proceed or not to proceed against a person but in exercising his discretion care should be taken to see
that the stringent provisions of the section are not abused.
As an illustration person who gives a false name and delivers letters secretly, containing incitement to
commit crime or demanding money for the means of committing crime comes within the provisions of
this section. The section lays down two prerequisites, namely:

a) the person concerned must be taking precautions to conceal his presence, and

b) there must be reason to believe that he is doing so with a view to commit a cognizable

offence.

Thus as per Prahlad Sahni Vs State AIR 1960 Pat 115, these two conditions precedent must co-exist and
if one of them is absent, there can be no order under the section.

Further it may be taken note of that words ‘concealing presence’ are very wide. They are sufficient to
cover the concealment of bodily presence, for example, in a house or grove or under a bridge as well as
the case when a man conceals his appearance eg by wearing a mask or covering his face or disguising
himself by a uniform or in some other manner. Further the expression ‘ taking precautions to conceal
his presence’ is equivalent to taking precautions to conceal the fact that he is present.

Section 110:

this section contemplates the keeping under control the persons who are habitual criminals and who
would take their habits with them wherever they go. It intends to deal with ex-convicts or habitual
criminals and dangerous and desperate outlaws who are so hardened and incorrigible that the ordinary
provisions of the penal law and the normal fear of condign punishment for crime are not sufficient
deterrents for them or adequate safeguards for the public.

The section is not intended to provide an indirect means of securing conviction in cases where a
prosecution for substantive offence is likely to fail. The section is really intended to curb the dangerous
activities of hardened criminals, and to secure the interest of the community from injury at their hands.
If it is not used with caution and discretion it might easily become an engine of oppression. It may
further be noted that proceedings under this section are judicial and not executive and the court is
expected to follow the procedure strictly. When a person is sought to be proceeded against under this
section it must be made clear to him as to which particular sub section he is charged with. Mere
accretion that a person is of criminal tendencies or of tyrannical habits is not enough. It must be
specifically stated under which of these categories of cases the accused is alleged to come.



2)

Section 145 & 146:- (disputes to immovable property.)
Section 145 of the code confers power on the magistrate to intervene and pass a temporary

order in a dispute between the parties regarding possession of land which threatens to develop
into use of force causing the breach of peace. The enquiry contemplated by this section is
intended to be a sort of summary one and it is incumbent to finish it quickly. The section is
intended to provide a speedy remedy for the prevention of breaches of peace arising out of
disputes relating to immovable property by maintaining one or the other parties in possession.
It is to be noted that the existence of a dispute likely to cause a breach of peace is the
foundation for the exercise of jurisdiction under this section. It is also to be under stood that it is
well laid down that when the parties are already litigating in the civil court , the magistrate
would restrict his hands and would not initiate parallel proceedings under this section. The
jurisdiction of the courts under this section is limited to the extent necessary for preventing any
apprehension of breach of peace. Here again the action taken under this section is preventive
and not punitive. We get from ‘Haripada Kar VS Pijuish Bhowal’ 1987 2 Guah LR 198 and Gope
Harachandan VS Ramakrishna Palta 1967 Cut LT 1098 that the section is couched in the widest
terms. But the amplitude of the power conferred on the court demands its existence with
caution and circumspection. It is to be invoked only for the ends of justice. The discretion to be
exercised under this section would, however, vary according to the facts and circumstances of
each case. The dispute should be of such nature that it is likely to disturb public tranquility and
order in a particular place or locality. Another essential explanation comes from Ganga Singh Vs
Raj Bahadur Singh AIR 1958 All 803 in which it has been said that the state cannot permit riots
should be committed and heads be broken merely because two contending parties hold
different opinions about their claims to the ownership and possession of some immovable
property. It may be that the owners of the property are temporarily deprived of the possession
of what is rightfully their property and may also be subjected to other inconveniences but all
these considerations are subservient to the imperative necessity of preserving peace.

Further the magistrate is entitles to peruse a police report for the limited purpose of satisfying himself
as to the likelihood of the breach of peace as to the identity of the subject matter and the contending
parties. It must also be born in mind that it is not any ordinary dispute that invokes the jurisdiction
under this section but a dispute of such nature that is likely to cause breach of peace. It has also been
held that the order under this section must be passed by the magistrate in writing stating the
information upon which he has proceeded. It should properly specify the property to which it relates.

It may be further noted that passing of a preliminary order is necessary to give the magistrate
jurisdiction to proceed under this section. But before a preliminary order can be issued under sub
section 1 of this section, the magistrate has to satisfy himself that dispute likely to cause a breach of



peace exists concerning the possession of the property and after doing so he has to make the order in
writing stating the grounds of his being so satisfied. The magistrate is then required to direct the parties
concerned to attend the court and in case they are already present before him, to direct them to put in
their written statements of their respective claims. The requirements of the preliminary order are:

1) A statement that the magistrate is satisfied as to the existence of a dispute likely to cause breach
of peace,

2) The grounds of his being so satisfied,

3) A correct description of the property in respect of which the proceedings are initiated,

4) The parties concerned in such dispute,

5) A direction requiring the parties or either of them to attend the court on a particular day and put
in written statement of their claims in respect of the fact of actual possession of the land in
dispute.

Section 146 :

The object of the attachment is to keep the subject of dispute in custodia legis so as to prevent the
contesting parties from attempt to obtain the actual possession of the subject of dispute. The order of
attachment made under this section may have the effect of depriving the rightful occupier of his
possession of the disputed property therefore the said power should be exercised with due care and
caution and should be limited to the cases in which likelihood of breach of peace is so imminent as to
call forimmediate action to prevent the same.

The perusal of the section will reflect that to invoke the jurisdiction of the court under this provision, 3
conditions are necessary:

1. Itis a case of emergency, or
2. [Ifitis decided that none of the parties was in possession, or
3. If no decision is possible as to which of them was in possession.

The magistrate passing the orders under this section must give reasons as to why he thought that it is
necessary to pass the order of attachment on the ground of emergency. Failure to give such reasons
would invalidate the appointment of receiver and such an order would be unsustainable. Equally is it
important that the magistrate must arrive at a positive conclusion that a matter is in reality an
emergency and not self created by any party to mislead the court. A party cannot contend that by his
actions he will create an emergency or an emergency will be created.

It must also be taken care of that the receiver and his appointment is for the benefit of the party which
is ultimately declared entitled to possession. The receiver appointed by the magistrate is only a



functionary of the court to take possession of the attached property and manage it to the best of his
abilities subject to the control of the court.

Further we can understand the current topic by saying that section 146 cannot be separated from
section 145. It can only be read in the context of section 145. Both these sections together constitute a
scheme for the resolution of a situation where there is likelihood of breach of peace.
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Unit -1I :-

1) Section 211-224:- (charge including joinder of charge)

Section 211:-
a charge is a written document containing the description of the offences which the court, either in an

inquiry or trial, finds prima facie proved by evidence before it to have been commited by the accused so
as to require him to defend himself. In an old case ‘ Reily vs Emperor’-ILR 28 Cal 434/ Waroo vs
Emperor-AIR 1948 Sind 40, a charge has been defined as a precise formulation of the specific
accusations made against a person who is entitled to know its nature at the very earliest stage. A charge

is a very important step in a criminal proceeding. it separates the inquiry stage from trial. The term
charge has been defined in sec 2(b) of the code. The charge must be clear and specific. It must refer to
the section of the IPC under which the offence charged is punishable and will include offences as
mentioned in the penal laws for the time being in force. It should also specify distinctly the portion of
the section which is applicable to the case. Again we find in Manipal Vs state of Haryana 2010 4 CrLJ
4450 SC that the object of the framing of charge is to enable an accused to have a clear idea of what he
is being tried for and of the essential facts that he has to meet. The charge must contain the particulars
of date, time, place, and the person against whom the offence was committed which are reasonably
sufficient to give the accused notice of the matter with which he is charged.

It is the basic principle of law that before summoning a person to face a charge and more particularly
when a charge sheet is actually framed, the court concerned must be equipped with at least prima facie
material to show that the person who is sought to be charged is guilty of an offence alleged against him.

Section 212:

The object of this section, as has been mentioned in Bhagwant singh vs state of Punjab 1989 2 Punj LR
439, is that the provisions of this section are very material as the same are meant to give a notice to the
accused to meet the charge framed against him. Thus a charge must contain those very particulars
which give the accused an idea of the case which he has to meet. It may not contain the elaborate
details but there should be no doubt left in the mind of the accused as to what is the case against him
and what allegations he has to meet. If it does not full these conditions, it is not a proper charge.



Section 213:
The object of this section is two fold:-

a) First to ensure that the accused has sufficient notice of the matter with which he is charged as
otherwise he will be seriously jeopardized in his defense and

b) And secondly to enable the court to keep in view the real points in issue and to confine the
evidence to such points.

As mentioned in ‘re Bhupalli Mulliah AIR 1959 Andh Pra 477, by failure to convey to the accused and
inform him of what he is being charged with, what he has to meet and against what he has to defend
himself, whether framing an unintelligible charge or not framing a charge, prejudice is assumed and the
conviction is to be set aside. This section requires the manner of the commission of the offence being
set out when the nature of the case is such that the particulars required by section 211 and 212 do not
give the accused sufficient notice of the matter with which he is charged.

SECTION . 214..

In every charge words used in describing an offence shall be deemed to have been used in the sense
attached to them respectively by the law under which such offence is punishable.

SECTION . 215.

This section deals with the effect of the errors relating to a charge. Under this section when there is a
charge and there is either error or omission in it or both, and whatever its nature, it is not to be
regarded as material unless two conditions are fulfilled, both of which are matters of fact:- a) the
accused has, in fact, been mislead by it and 2) it has occasioned a failure of justice. It may be noted that
section 215 is with reference to a trial which has already commenced or taken place. It would, therefore,
normally relate to errors or omissions which occur in a trial that has validly commenced. The section
further tells us what errors and omissions in a charge are or are not material. An error or omission can
be regarded as material, as mentioned above, if the accused was in fact mislead by it and it has
occasioned failure of justice. Thus we can put it this way too that when the accused is not mislead by the
error or omission, but fully understands the case brought against him and raises all possible defences in
the trial, the error and the omission cannot be said to be material. Equally true is the fact that mere
occurrence of an error or omission is not enough unless it occasions a failure of justice.

Section 216

this section confers jurisdiction on all the courts to alter or add to any charge framed earlier at any time
before judgment is pronounced and sub sections 2 to 5 prescribe the procedure to be followed after
such addition or alteration. The section invests the courts with an all comprehensive powers of
remedying defects, whether they arise out of the framing of a charge or the non framing of a charge and
whether they are discovered at the inception of the trial or at any subsequent stage of it prior to the
pronouncement of judgment. Further a court has the power to add a new charge but only if the
evidence and the circumstances of the case justify. It was held in State of Maharashtra Vs Salman Salim



Khan 2004 Cri L J 920 (SC) that the law governing the trial of criminal offences provides for the alteration
of charges at any stage of the proceedings depending upon the evidence adduced in the case. If the trial
is being held by a court of a magistrate, it is open to that court at any stage of trial if it comes to the
conclusion that the material on record indicates the commission of an offence which requires to be tried
by a superior court, it can always do so by committing such case for further trial to a superior court as
contemplated in the code. On the contrary if the trial is being conducted by a superior court like the
sessions court and if the court comes to a conclusion that the evidence produced in the said trial makes
out a lesser offence than the one which the accused is charged, it is always open to the court based on
the evidence to convict such accused for a lesser offence. In the instant case the accused was originally
charge sheeted for an offence under 304-A IPC which is triable by a magistrate. Subsequently the charge
was altered to one under section 304 Part Il IPC triable by the court of sessions., it was held that the
concerned court is empowered at all the trial stages to alter the charge appropriately depending on the
evidence led before it provided it causes no prejudice to the accused.

Section 217:

this section provides that whenever a charge is altered or added to by the court after the
commencement of the trial, the prosecutor and the accused shall be allowed to recall or re summon and
the examine with reference to such alteration or addition any witness who may have been examined
and also to call any further witnesses whom the court may think to be material. A witness so recalled
after the charge is amended, can be examined only with regard to the modified charge. The accused has
a right to recall prosecution witnesses after the alteration of the charge even if such alteration does not
affect his defense. Such right however can be denied by the court if it is of the opinion that the purpose
is only to delay and to defeat the ends of justice and is vexatious. the code has given ample power to the
trial as well as the appellate courts to alter or amend a charge provided the accused has not to face a
charge for a new offence or is not prejudiced either by keeping him in the dark or in not giving him a full
opportunity of meeting it and putting forward any defense open to him on the charge finally preferred
against him. We find in an old case Nagendra Nath Sen Gupta Vs emperor 33 Cr LJ 265 that whereafter
the conclusion of the case and before the delivery of judgment, the magistrate made an alteration in
the charge but rejected the application of the accused to cross examine certain witnesses on the ground
that the alteration of the charge was in no way material and that the object by the accused was
absolutely frivolous, it was held that it was violation of the mandatory terms of this section and as such
vitiated the trial.

It must also be born in mind that recalling of the witnesses can only be done away with if the court feels
that the same is :-

a) For the purpose of vexation,
b) For delaying the proceedings and
c) To defeat the ends of justice.



Section 218:-

the object of the rule embodied in the section is to ensure a fair trial and to see that the accused is not
bewildered by having been asked to defend several unconnected charges or distinct offences lumped
together in one charge or in separate charges. In Banwarilal Jhunjhun Vs Union Of India-AIR 1963 SC
1620, it was held that the expression ‘every distinct offence’ has a different content from the expression
‘every offence’ or ‘each offence’. A separate charge is required for every distinct offence , and not for
each separate offence. The word ‘distinct’ means ‘not identical’. It stresses that the two things are not
the same. Two offences would be distinct only if they are not in any way inter-related. If there is some
inter-relation, there would be no distinctness, and it would depend on the circumstances of the case in
which the offences were committed whether there be separate charges for those offences or not.

This section embodies the general law as to the joinder of charges. It has two subsections, and each
subsection lays down a general rule. Subsection 1 lays down that for every distinct offence of which any
person is accused, there shall be a separate charge, and the subsection 2 lays down that every such
charge shall be tried separately, except in the cases mentioned in section 219,220,221 and 223. Thus
section 219 to 223 contain exception to the rule in section 218.

Secondly the provisions of this section are mandatory. The object of this section is to give the accused a
notice of the precise accusation in writing which he has to face at the trial. The section lays down that
there shall be a separate trial for each distinct offence but not that there shall be separate trial in
respect of each accused. No such right to claim separate trial exists. But there is another aspect to the
rule given in this provision. Even though a trial for two or more offences may not be permissible under
the code, the accused may, in the interest of his own convenience, desire that he may be tried in the
same trail for all or any number of charges framed against him. If he does so desire, the technical
objection concerning misjoinder of charges would stand waived and he may be tried in the same trial for
such charges. But to enable this being done, two conditions have to be satisfied:-

i) The accused must move an application in writing requesting the magistrate to try him for all
or any of the charges in the same trial, and
ii) The magistrate must himself be of the opinion that the accused is not likely to be prejudiced
thereby.
Section 219:

As clearly mentioned in the language of the section, the principle underlying this section is that offences
of the same kind committed within a space of short period of time, namely, of one year, and consisting
of not more than three transactions are not likely to prejudice the trail of the accused and so may be
tried together. But more transactions than three or extended over a large period of time may not be so
tried together. The sections lays down three limitations namely that the offences must be of same kind,
that they must have been committed within the space of one year and that more than three offences
should not be joined in the same trial. Therefore this is the only section which provides for disconnected
offences being tried together, and this can only be done provided the three limitations laid down in that
section are satisfied. Thus this section does not deal with acts but with offences. It does not provide that
the accused may be charged with having committed three acts or three series of acts of same kind. If the
several acts out of which the offences arise do not form one transaction and disclose the commission of



more than three offences of same kind or more offences than one which are not of same kind or if the
offences are separated by the interval of more than 12 months, the provisions of this section would be
contravened, if a joint trial of all these offences is ordered. Thus the essence of the section does not
permit of three offences being lumped together so as to be treated a one offence but merely permits
the trial of the three entirely separate offences at the same trial.

Section 220:

Let us first understand briefly what ‘transaction’ would mean here. It has been well defined by Sir James
Stephen ‘as a group of facts so connected together as to be referred to by a single name, as crime, a
contract, wrong, or any other subject of inquiry which may be in issue’. The question whether a series of
facts are so connected together as to form the same transaction is a question of fact in each case
depending on proximity of time and place, continuity of action and community of purpose or design.
Thus in order to determine whether a group of facts constitute one, it is necessary to ascertain whether
they are so connected together as to constitute a whole which can be properly described as a
transaction. In Sanuman Vs Emperor AIR 1921 All 19 it was held that the real and substantial test by
which to determine whether several offences are so connected as to form the same transaction
depends on whether they are so related to one another in point of purpose or as cause and effect, or as
principle and subsidiary acts as to constitute one continuous action. A mere interval of time between
the commission of one offence and the other does not by itself necessarily import want of continuity
though the length of the interval may be an important element in determining the question of the
connection between the two. Thus continuity of action is an important test in the matter. If a
continuous thread runs through the acts complained of, the charges arising out of those acts would be
liable to be joined together under sub section 1.

Section 221:

Section 218 embodies the cardinal principle that for every distinct offence there must be a separate
charge and such charge must be tried separately but section 219 and this section enact exceptions to
that rule and specify the cases in which departure from the rule can be made and more than one charge
can form the subject of one and same trial. This section provides for cases where it is doubtful what
offences have been committed. It applies to the cases in which the facts are not doubtful but the
application of law to the facts is doubtful. Thus the section applies where the doubt is about the nature
of offence and not about the facts.

Subsection 1 contemplates a state of facts constituting a single offence but is doubtful whether the act
or acts involved may amount to one or other of several cognate offences. At the stage of framing of a
charge, the judge has no evidence before him, thus it should be his endeavor to so conduct a proceeding
that it will not rendered futile because of a technical flaw. Section 221 and 222 provide means by which
the technicalities do not succeed in the trial. In doubtful cases, the judge shall frame charges for all
offences capable of being constituted by the materials produced by the prosecution.

Under sub section 2 but under the circumstances contemplated under sub section 1, an accused person
may be convicted of an offence , even though there has been no charge in respect of it, if the evidence is
such as to establish a charge that might have been made , e.g as laid down in ‘In re upputholla
sreenivasulu’ AIR 1958 An Pra 37, in a murder case the omission to frame an alternative charge under



section 201 does not become immaterial when the evidence on record is sufficient to convict him under
that section.

Section 222:
This section contemplates a conviction of minor offences included in the offence charged in either of the
two cases:-

i) Where the offence charged consists of several particulars, a combination of some only of
which constitutes, a complete minor offence and such combination is proved but the
remaining particulars are not proved,

ii) Where the facts are proved which reduce the offence charged to a minor offence. But there
can be no conviction for a major offence on charge of minor one. This section is an exception
to the rule that person cannot be convicted of an offence with which he is not charged.

As laid down in Parama Vs State AIR 1956 Raj 39, this section lays down the limit under which a person
who has been charged with a particular offence can be convicted of any other offence. In order that the
conditions prescribed under this section may be fulfilled, it is necessary under sub section 1 and 2 that
the offence for which the accused is sought to be convicted must be minor in relation to the offence
with which he is charged, which may be called the major offence.

In cases contemplated by this section the graver charge gives to the accused notice of all the
circumstances going to constitute a minor one of which he may be convicted. The latter is arrived at by
mere subtraction from the former.

Section 223:

Under this section joint trial of several persons is permissible. This section applies only to trials and not
to inquiries. A joint trial of several persons under this section is not vitiated merely by the facts that at
the end of the trail the facts found happen to be different from those on the basis of which the carges
were originally framed.

This section is the last of the exceptions to the rule laid down in section 218 and expressly mentioned in
that section. This is the only section which deals with the joint trial of more than one person. The
preceding four sections are intended to cover the case of one accused person, though for more than
one charge. This section refers to the joinder of different accused at a single trial. What is laid down in
the section is that accused person of same offence committed in the course of the same transaction can
be tried together, persons accused of a offence and those accused of its abetment or attempt to commit
it can be tried together; persons accused of more than one offence of same transaction can be tried
together and so on. Thus each clause mentions which person can be tried together. Though the joint
trial of more than one person in the same trail is limited by the provisions of clause a to g, the provisio
to the section enables persons not covered by any one of these clauses being tried together provided
that they themselves apply for the same in writing and the magistrate is satisfied that the accused would
not be prejudicially affected by the joint trial and it is expedient to try them in the same trial.



Section 224:

This section applies only to the charges formally framed under chapter XVII of this code. It applies to a

case where a person is accused of several offences and not to a case where several formal charges have
been drawn up by the court against him.
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Cases instituted on a police report.

Section 238:

Section 207 imposes a duty on the magistrate , which hitherto being discharged by the
police. Where proceedings are instituted on a police report, the magistrate, without delay,
shall furnish to the accused copies of the documents detailed in class i to v of that section
subject however to the two provisos to the same section. When therefore an accused
appears before a magistrate for his trial or is brought before him, the first thing he is to see
is whether he has complied with the requirements of section 207 , and that is what section
238 says. In case he finds that any one or more of such documents have not been made
available to the accused he shall, as a condition precedent to the commencement of trial,
see that it is done immediately.

Section 239:

Before an order for discharge may be passed under this section the magistrate is required
to-

i) Consider all the documents referred to in section 173’

ii) Examine the accused if it is considered necessary and

iii) Give the prosecution and the accused an opportunity of being heard. If after all
this being done, the magistrate considers the charge against the accused
groundless, he will discharge the accused. All that the magistrate is required to
do at this stage is to see whether there is a reasonable basis or foundation for
framing a charge. In other words, the magistrate must think for himself as to
whether the statements and the circumstances, if accepted, make out a prima
facie case for which a charge could be framed against the accused and if the
answer is in the affirmative, he will proceed with the trail for the offence and if
the same is negative, the magistrate will discharge the accused.

This should be noted that the word discharge is not to be mistaken as acquittal. An order
passed under this section is an order of discharge and cannot be equated with an order of
acquittal which is passed under section 248 as obviously no trail has taken place.



Section 240:

Sub section 1 gives ample powers to the magistrate to frame a charge against the accused
only on the perusal of the documents referred to in section 207 and without examining any
witnesses. But before framing the charge he must consider the said documents, examine
the accused if he thinks it necessary and gives the prosecution and the accused an
opportunity of being heard. Even after doing so he can frame the charge only if he is of the
opinion there is ground for presuming that the accused has committed an offence which is
triable as a warrant case under this chapter, which he is competent to try and which could
be adequately punishable by him. If he frames a charge it must be in writing.

In framing the charges the magistrate must come to his conclusion as to the nature of the
offence irrespective what the police officer may think of the same. It is the duty of the
magistrate to apply the law and frame a proper charge, mention therein the correct
provision of the statute applicable.

Sub section 2 corresponds to the section 246(2). Under this section the charge has to be not
only read out but explained to the accused so that he understands it thoroughly. The
accused must then be asked whether he pleads guilty to the charge or claims to be tried.
Thus both the two things are important i.e reading out and explaining. One of the
deficiencies in the trail , as mentioned in Ashok Kumar Vs State 1987 Raj Cr L] 71, was that
the plea of guilty by the accused was recorded without explaining its implications and thus
the conviction was set aside.

Section 241:

The magistrate can convict the accused person only after the framing of charge and after
reading and explaining the same to the accused and when he has pleaded guilty to it. The
plea of guilt must be clear and unambiguous. It must be an admission of all the facts on
which the charge is founded and also an admission of the guilt in respect of them. Such a
plea must be recorded as nearly as possible in the very words of the accused so that an
appellate or revisional court may determine whether it really amounts to an admission of
guilt and, what is more, whether the lower court understood the accused correctly. We find
in State Vs Bansi singh AIR 1960 MP 105 that in order that a conviction may be sustained
on the plea of guilty, it must appear that the accused admitted in his pleas all the elements
of the offence. It demands still greater caution when the accused on an earlier occasion
denied accusation against himself.

Thus when the facts stated in the charge are clear enough to cover all the ingredients of the
offence and the accused pleads guilty to these facts, such admission in his plea of guilty
would furnish the proof of facts in question and no further proof would be required. Such a



plea of guilty may be accepted by the magistrate and the accused may be convicted without
recording any further evidence.

Section 242:

the four contingencies in which the magistrate shall fix a date for recording the evidence
are mentioned in the section therein as -

i) The accuses refuses to plead

ii) The accused does not plead

iii) The accused claims to be tried

iv) The accused pleads guilty but the magistrate does not convict him on his plea
under section 241.

After the pleas has been recorded, a date shall be fixed for the recording of the evidence.
The prosecution is bound to get the witnesses upon which they have based the narrative of
the case in order for them to substantiate their case. This is the essence of a trial and it is
the evidence that draws the course of the trail. The prosecution has a right to request the
magistrate to summon the witnesses and the magistrate should take suitable steps to
procure the attendance of the witnesses and if, without taking those steps, he dismisses the
case, it is an illegal order and liable to be set aside.

Section 243:

As per what has been mentioned in sub section 1, when a written statement is put in on
behalf of the defense, the court should give due consideration to it but it does not
necessarily follow that everything stated therein is legal evidence, and where documents
which require to be proved are filed along with such written statement the danger is that
much of what may otherwise be inadmissible is brought to the notice of the court. There
may be circumstances where the documents are put in, which require no formal proof or
documents which may be admitted by both sides in which case the court may be justified in
referring to them ;but the documents which are undoubtedly inadmissible until formally
proved, need not be considered by a court whether filed with a written statement or
otherwise unless dully proved. If an accused person says that he will file a written
statement, the court should explain to him that a written statement cannot take the place of
an examination under section 313.

A written statement of an accused person is a statement which the accused himself, and
none else on his behalf, is legally privileged to make to explain the circumstances appearing
against him in the evidence recorded in the case. In such case of filing of the written
statement the magistrate shall file it with the record.



The sub section 2 provides for the issue of processes for compelling attendance of the
witnesses cited by the accused for the purpose of examination or cross examination or the
production of any document or other thing. It applies after an accused has entered upon his
defense and it is intended to give an accused person opportunity to defend his case. As held
in Ramakrishna Gochikar VS Gadhadhar Pujapanda AIR 1966 Orissa 195 that the
magistrate has a duty to issue process to compel the attendance of witnesses named by the
accused except where the magistrate considers that the object for asking for such process
is to cause vexation, delay or to defeat the ends of justice.

Cases instituted otherwise than on police report.

Section 244:

Where the case is instituted otherwise than on a police report ie when cognizance of the
offence is taken by the magistrate either under clause (a) or clause (b) of section 190 (1),
the magistrate has to follow the procedure prescribed under this section. In the cases
instituted otherwise than on the police report when the accused appears or is brought
before a magistrate, he must proceed to hear the prosecution and take all such evidence as
the prosecution intends to produce. The magistrate has no power to require the accused
forthwith to state his plea or where he admits his guilt to convict him without taking any
evidence as in a summons case. It must also be observed that while the procedure laid
down under the sections 238 to 243 and 248 for the trial of cases instituted on a police
report is that no examination of prosecution witnesses is necessary before charge, the trial
of the cases under section 244 for obvious reasons contemplates that the magistrate must
record the evidence of such witness as may be produced in support of the prosecution.

Section 245:

The section prescribes a test as to the circumstances under which an accused could be
discharged in a warrant case instituted otherwise than on a police report. It lays down that
the accused would be entitled to discharge, if on an examination of the evidence no case has
been made out. But the discharge order envisaged under sub section 2 could be made only
if the magistrate considers the charge to be groundless. Groundless means that the
evidence is such that no conviction could be rested on it. But at the same time this section
does not give arbitrary power to the magistrate of discharge but there must be ground or
material on record to come to the conclusion that no offence is made out. In this regard we
must also consider carefully what has been laid down in Mansoor Shah VS Maya Shanker
AIR 1952 MB 125. It says that there is a difference between a discharge of an accused under
sub section 1 and 2. While under the first the discharge is on the ground that no case is
made out, under the second sub section, it is on the ground that the charge against the
accused is groundless. To say that no case is made out, is not the same as saying that the
charge is groundless. The first sub section obviously contemplates the taking of all the



evidence referred to in section 244. Subsection 2 deals with cases in which the complaint
appears to be so groundless ab initio or after some witnesses of the complainant have been
examined and it appears that the examination of all or any remaining witnesses will not
materially help the case of the complainant.

Section 246:

One of the distinguishing points between a summons and a warrant case is that in warrant
case instituted otherwise than on a police report sufficient evidence to support the charge
must be recorded before a charge can be framed and the accused called on to plead. But
this section provides for framing of a charge by a magistrate if he considers that the
accused has committed an offence after the prosecution evidence has been taken or at any
previous stage of the case. The section does not say that the magistrate can frame a charge
at a previous stage only if he is of the opinion that it is not necessary to examine further
witnesses before framing the charge. This section gives complete freedom to the magistrate
to frame a charge whenever he pleases; and one cannot presume that, because the
magistrate has framed the charge, all the prosecution evidence has been taken. An order
under section 245(2) CrPC results in the discharge of the accused whereas an order under
this section creates a situation for accused to face full-fledged trial.

Note that the effect of framing of the charge can be summed up as:-

i) Inquiry turns into trial.
ii) Magistrate cannot dismiss the case or acquit the accused without hearing the
evidence.

iii) If the charge is a compoundable offence, the accused is entitled to an acquittal
immediately after a composition is filed.

Section 247 :

When the charges have been framed and the accused has been asked to plead ‘guilty’ or
‘not guilty’ and has also been given an opportunity to cross examine the prosecution
witnesses, the accused shall be called upon to enter upon his defense and produce his
evidence. Thereafter the provisions of section 243 shall apply in this case also. This section
makes it clear that the accused cannot be called upon to produce his evidence until the case
for the prosecution has been complete. It must also be noted that it is not open for the
magistrate to take upon himself the responsibility of selecting the witnesses for the
defense. His duty under the code is to issue process for attendance of all the witnesses
named by the accused.



Section 248:

The trial ends either in conviction or acquittal of the accused. The magistrate comes to the
conclusion of the trial either by the conviction of the accused or his acquittal depending
upon the evidence on record and on the set parameters laid down by the law of the land as
also the guiding judgments from the supreme court and various high courts. It was held in
State of MP vs Saleem 2005 CrL] 3435 (SC) that the sentence imposed should respond to
the society’s cry for justice against crime. Liberal attitude by imposing meager sentences
will be counterproductive.

Section 249:

An accused may be discharged under this section when the complainant fails to appear,
subject to the following conditions:

i) The proceedings must have been instituted upon a compliant,

ii) The complainant fails to appear,

iii) The offence to which the proceedings relate, can be lawfully compounded or is
not cognizable by the police,

iv) Stage of passing of the order of discharge must arise prior to a charge having
been framed against the accused,

Thus when the offence is non compoundable and also cognizable section 249 is not
applicable. Under this section the magistrate has discretion. He may discharge the accused
or may proceed with the case. The magistrate has power to discharge the accused under
this section only when the complainant remains absent at any time before the charge has
been framed. In the case of discharge of the accused under this section the magistrate does
not apply his mind to evidence in the case as the order under this section is not passed on
the considerations of the merits of the case. There is a difference between an order of
discharge passed after consideration of the merits and that passed on technical grounds,
such as absence of the complainant. When the magistrate has applied his mind to the facts
of the case and discharged the accused, because in his opinion, there is no prima facie case
against the accused, the order amounts to a judgment and a magistrate cannot review it.
But an order of discharge passed on the technical grounds is not a decision given on merits
and is not a judgment and thus the magistrate is not barred to review it. However when a
complaint is dismissed on default there is no bar for institution of second complaint on the
same offence.



Section 250:

The person liable to pay compensation is a person upon whose complaint or information
the accusation is made. The definition of ‘person’ here will also have in its hold a juristic
person. Again the compensation is awarded to the person who has suffered from the
accusation and not his relatives. Before awarding compensation the magistrate shall not
only record but also consider any objections which the complainant or the informant raises
against the making of the direction in this regard. The provisions are imperative in nature
and must be complied with. All the four conditions mentioned in subsection 1 and 2 must
be satisfied. Even if one of these conditions is not satisfied, the order awarding the
compensation is not sustainable.

The code provides no express power to curtail the ordinary rights of a citizen to initiate
criminal proceedings, however vexatious they may be. But this does not mean that there is
no remedy in the matter.

Trial of the summons cases by magistrate.

Section 251:

This chapter provides the procedure for the trial of summons cases by the magistrate. It
tells upon the court to record the plea of the accused the moment he is brought before it.
However a trial is not vitiated merely on the ground that section 251 has not been
complied with if such non compliance has not caused any prejudice to the accused. The trial
of the summons case begins with the accused appearing or being brought before a
magistrate. Under this section, at the very commencement of the trial, when the accused
appears or is brought before him, the magistrate has to state the particulars of the offence
alleged against him and record his plea of guilty or not guilty. Though in a summons case
there is no formal charge, it is now well settled that the accusation made against him and
then intimidated to him during examination under this section takes the place of a formal
charge.

Section 252:

Before accepting the plea of guilty it is the bounden duty of the magistrate to satisfy himself
that the accused has understood the charge or the substance of the accusation against him
and the concerned accused has after understanding the same pleaded guilty and also after
realizing the consequences that follow.

The magistrate has discretion to accept or not accept the plea of guilty. If he does not, and
proceeds to here the evidence, he must then satisfy himself that the evidence justifies



conviction. The provisions of the section are mandatory in the sense that there cannot be a
conviction unless the admission of the guilt is admitted by the accused in clear manner and
the same is recorded by the magistrate. There can be no conviction in the absence of
recorded admission. Thus the judicial record must show that section 251 and 252 have
been complied with.

Section 253:

This section is in continuation and the consequence of section 206 which provides for
special summons in cases of petty offences. Summons may be issued in respect of it under
section 206 permitting the accused, if he so desires, to plead guilty and remit the amount of
fine by a certain date or to authorize his pleader to plead guilty on his behalf and deposit
the fine.

Section 254:

The words of this section are again self explanatory. If the magistrate does not act under
section 252 and 253, he is bound to hear the prosecution and take all such evidence as the
prosecution wants to adduce in support of its case. Without complying with this mandatory
provision, the magistrate has no jurisdiction to deal with the cases under section 255 and
to pass as order of acquittal or conviction.

Any member of the public not being a complainant can be permitted to lead evidence in
support of the prosecution. Thus when an accused person denies the truth of the complaint
made against him, the magistrate ought to here the complainant and his witnesses in
support of the complaint and also the accused and his witnesses in his defense.

Section 255:

After all the evidence referred to in section 254(1) and such further evidence as the
magistrate may on his own motion, cause to be produced, has been recorded and he finds
the accused not guilty, he shall be acquitted. Similarly the sub section 2 and 3 refers to the
situation when the magistrate finds the accused guilty. It can be understood generally as
the final outcome of the trail where on the basis of the evidence lead by the prosecution
and the accused, the magistrate after applying his judicial mind to the facts and
circumstances of the case and the law laid down in this regard pass the order either way.

Section 256:

This section empowers the magistrate to acquit the accused if on any date of hearing to
which the case may be listed, the complainant does not appear, unless for some reason he
thinks it proper to adjourn the hearing of the case to some other day. The underlying
principle is that in cases where the summons has been issued on a complaint, there must be



someone in charge of the case to look to the progress of the trail. It is for this reason that
the parliament in its wisdom thought it fit to lay the responsibility upon the private
complainant who is to be penalized in case he is negligent by his unjust absence. At the
same time the parliament has also given a discretion to the court to adjourn the hearing of
the case if it appears to the court that it would be reasonable and justified although the
section does not require the reasons to be recorded in writing.

The general view taken regarding the effect of death of the complainant is that even in the
case of non cognizable offence instituted upon a complaint, it is within the discretion of
trying magistrate in proper cases to allow the complaint to continue by a proper and fit
person if he is willing to do so. But also is the fact that that the magistrate may acquit the
accused in a fit and proper case.

Section 257:

This section provides for the acquittal of an accused upon the withdrawal of the complaint
by the complainant against the accused. The section requires:-

i) That the complainant should make a request for the withdrawal of the
complaint.

ii) That he should satisfy the magistrate that there are sufficient grounds for the
magistrate permitting him to withdraw the complaint against the accused or all
or any of the accused as the case may be

iii) That the magistrate should permit the withdrawal

iv) That the magistrate should acquit the accused (after he had permitted the
withdrawal) or such of them against whom the complaint has been withdrawn.

The essential idea behind the withdrawal of a complaint is that the complainant desires not
to take any further action against the accused on the basis of the allegations made against
him or in other words the complainant practically withdraws the allegations.

Section 258:

Where the proceeding in a case is stopped after the evidence of the principle witness has
been recorded, the magistrate may pronounce a judgment of acquittal and in any other
case, release the accused. Release of the accused under this section shall be treated as an
order of acquittal and in any other case he may direct the release of the accused and such
release shall have effect of discharge. The powers given to the magistrate to stop the
proceedings at any stage should be used sparingly especially in exceptional or unusual
circumstances attending the case.

The wording of the section itself is undoubtedly very wide and can cover any set of
circumstances in which the magistrate thinks that in a summons case proceedings ought



not to be continued any longer. The section does not apply to the warrant cases and the
order under this section in a warrant case would be illegal.

Section 259:

An offence punishable with imprisonment up to two years will, under this code, be an
offence which will give rise to a summons case. If the offence is one which is punishable
with imprisonment for a term exceeding 6 months the magistrate may, if the ends of justice
so require, order that it shall be tried as a warrant case. If he does make such an order, any
witness who may have been already examined will have to be recalled and re-examined.
The only guideline for the magistrate to exercise his discretion under this section is the
interest of justice.

Thus it can be concluded that the circumstances which the magistrate may take into
consideration in arriving the decision in this respect may be:-

a) The nature of the offence, simple or complicated,

b) The nature of the evidence, again just the statement of the few witnesses or lengthy
statements coupled with the mass of documentary evidence,

c) The number of accused and the charges against them

d) The manner in which the interests of justice will be better served and in a logical
manner if this section is resorted to.

Plea Bargaining:

This concept can be defined as an arrangement between prosecutor and the accused
whereby the accused pleads guilty to a lesser charge in expectation of leniency.

A new chapter, that is chapter XXIA on ‘Plea Bargaining’, has been introduced in the Criminal
Procedure Code. It was introduced through the Criminal Law (Amendment) Act, 2005, which was
passed by the parliament in its winter session. This has certainly changed the face of the Indian
Criminal Justice System. Some of the salient features of ‘Plea Bargaining’ are that it is applicable in
respect of those offences for which punishment is up to a period of 7 years. Moreover it does not
apply to cases where the offence committed is a socio-economic offence or where the offence is
committed is committed against a woman or a child below the age of 14 years. Also once the court
passes an order in the case of ‘Plea Bargaining’ no appeal shall lie to any court against that order.

The Wikipedia Encyclopedia defines it as to make an agreement in which the defendants pleads
guilty to a lesser charge and the prosecutors in return drops more serious charges. The object of
‘Plea Bargaining’ is to reduce the risk of undesirable orders for the either side. Another reason for
the introducing the concept of ‘Plea Bargaining’ is the fact that most of the criminal courts are over
burdened and hence unable to dispose off the cases on merits. Criminal trial can take day, weeks,



months and sometimes years while guilty pleas can be arranged in minutes. In other words, a ‘Plea
Bargaining’ is a deal offered by the prosecutor to induce the defendant to plead guilty. ‘Plea
Bargaining’ can be of two types. Charge bargain n and sentence bargain. Charge bargain happens
when the prosecution allows a defendant to plead guilty to a lesser charge or to only some of the
charges framed against him. Prosecution generally has vast discretion in framing charges and
therefore they have the option to charge the defendant with the highest charges that are applicable.
‘Charge Bargain’ gives the accused an opportunity to negotiate with the prosecution and reduce the
number of charges that may have framed against him. As far as sentence bargain is concerned, it
happens when an accused or defendant is told in advance what his sentence will be if he pleads

guilty.

To reduce the delay in disposing criminal cases, the 154th Report of the Law Commission first
recommended the introduction of ‘plea bargaining’ as an alternative method to deal with huge
arrears of criminal cases. This recommendation of the Law Committee finally found a support in
Malimath Committee Report. The NDA government had formed a committee, headed by the former
Chief Justice of the Karnataka and Kerala High Courts, Justice V.S.Malimath to come up with some
suggestions to tackle the ever-growing number of criminal cases. In its report, the Malimath
Committee recommended that a system of plea bargaining be introduced in the Indian Criminal
Justice System to facilitate the earlier disposal of criminal cases and to reduce the burden of the
courts. To strengthen its case, the Malimath Committee also pointed out the success of plea
bargaining system in USA. Accordingly, the draft Criminal Law (Amendment) Bill, 2003 was
introduced in the parliament.

Some of the major drawbacks of the concept of plea bargaining as is recognized in India are as
under:

A) Involving the police in plea bargaining process would invite coercion.

B) By involving the court in plea bargaining process, the court’s impartiality is impugned.

C) Involving the victim in plea bargaining process would invite corruption.

D) If the plead guilty application of the accused in rejected then the accused would face great
hardship to prove himself innocent.

Therefore to ensure fair justice, plea bargaining must encompass the following minimum
requirements:

A) The hearing must take place in court

B) The court must satisfy itself that the accused is pleading guilty knowingly and voluntarily.
C) Any court order rejecting a plea bargaining application must be kept confidential to prevent
prejudice to the accused.

Procedure of Plea Bargaining

= As per Section 265-A, the plea bargaining shall be available to the accused charged of
any offence other than offences punishable with death or imprisonment or for life or of
an imprisonment for a term exceeding seven years. Section 265 A (2) of the Code gives
power to notify the offences to the Central Government. The Central Government issued
Notification No. SO 1042 (II) dated 11-7-2006 enumerating the offences affecting the
socio-economic condition of the country.



Section 265-B contemplates an application for plea bargaining to be filed by the
accused which shall contain a brief description of the case relating to which such
application is filed, including the offence to which the case relates and shall be
accompanied by an affidavit sworn by the accused stating therein that he has
voluntarily preferred, after understanding the nature and extent of the punishment
provided under the law for the offence, the plea bargaining in his case and that he has
not previously been convicted by a court in a case in which he had been charged with
the same offence. The court will then issue notice to the public prosecutor concerned,
investigating officer of the case, the victim of the case and the accused for the date fixed
for the purpose. When the parties appear, the court shall examine the accused in
Camera where the other parties in the case shall not be present, to satisfy itself that the
accused has filed the application voluntarily.

Section 265-C prescribes the procedure to be followed by the court in working out a
mutually satisfactory disposition. In a case instituted on a police report, the court shall
issue notice to the public prosecutor concerned, investigating officer of the case, the
victim of the case and the accused to participate in the meeting to work out a
satisfactory disposition of the case. In a complaint case, the Court shall issue notice to
the accused and the victim of the case.

Section 265-D deals with the preparation of the report by the court as to the arrival of
a mutually satisfactory disposition or failure of the same. If in a meeting under section
265-C, a satisfactory disposition of the case has been worked out, the Court shall
prepare a report of such disposition which shall be signed by the presiding officer of the
Courts and all other persons who participated in the meeting. However, if no such
disposition has been worked out, the Court shall record such observation and proceed
further in accordance with the provisions of this Code from the stage the application
under sub-section (1) of section 265-B has been filed in such case.

Section 265-E prescribes the procedure to be followed in disposing of the cases when a
satisfactory disposition of the case is worked out. After completion of proceedings
under S. 265 D, by preparing a report signed by the presiding officer of the Court and
parties in the meeting, the Court has to hear the parties on the quantum of the
punishment or accused entitlement of release on probation of good conduct or after
admonition. Court can either release the accused on probation under the provisions of
S. 360 of the Code or under the Probation of Offenders Act, 1958 or under any other
legal provisions in force, or punish the accused, passing the sentence. While punishing
the accused, the Court, at its discretion, can pass sentence of minimum punishment, if
the law provides such minimum punishment for the offences committed by the accused
or if such minimum punishment is not provided, can pass a sentence of one fourth of
the punishment provided for such offence. Apart from this, in cases of release or
punishment, if a report is prepared under S 265 D, report on mutually satisfactory
disposition, contains provision of granting the compensation to the victim the Court
also has to pass directions to pay such compensation to the victim.

Section 265-F deals with the pronouncement of judgment in terms of such mutually
satisfactory disposition.

Section 265-G says that no appeal shall lie against such judgment.

Section 265-H deals with the powers of the court in plea bargaining. A court for the
purposes of discharging its functions under Chapter XXI-A, shall have all the powers



vested in respect of bail, trial of offences and other matters relating to the disposal of a
case in such Court under the Criminal Procedure Code.

Section 265-1 makes Section 428 applicable to the sentence awarded on plea
bargaining.

Section 265-] contains a non obstante clause that the provisions of the chapter shall
have effect notwithstanding anything inconsistent therewith contained in any other
provisions of the Code and nothing in such other provisions shall be construed to
contain the meaning of any provision of chapter XXI-A.

Section 265-K says that the statements or facts stated by the accused in an application
for plea bargaining shall not be used for any other purpose except for the purpose of the
chapter.

Section 265-L makes the chapter not applicable in case of any juvenile or child as
defined in Section 2(k) of Juvenile Justice (Care and Protection of Children) Act, 2000.



E Lectures(II)
6th Semester (Code of Criminal Procedure) Paper 2
Unit -1V :-

Provisions relating to Bail and Bond( section 436 to 438)

Section 436:

This section makes provision for the bail of a person who is accused of any
offence and has been arrested. For the purpose of the bail, offences are
classified into two categories ie bailable and non bailable. This section
provides for the granting of bail in bailable cases and section 437 in non
bailable cases. A person accused of a bailable offence is entitled to be released
on bail pending his trial. A person shall be released on bail if:-

a) He has been arrested or detained without warrant by an officer in
charge of a police station,

b) He appears or is brought before a court and

c) He must be prepared at any time while in the custody of such officer ot
at any stage of the proceedings before court to give bail.

It must be noted that bail covers both release on one’s own bond and with
surety(s). what the surety amount should be demanded is dependent on
various variable factors. Heavy amounts should not be demanded as surety
amount.

Section 237:

Bail is a matter of right if the offences are bailable but in the case of non
bailable offences it is matter of judicial discretion. Bail shall not be granted by
the magistrate if the offence is punishable with death or imprisonment for life.
This section primarily addresses itself to the court of magistrate either in his
capacity as a committing court or trial court. The section first gives a
discretion to the court (particularly a magistrate) to order release on bail even
in non bailable offences but the wide discretion is to some extent controlled
by two restrictions; sub section 1 provides that if there appears reasonable



grounds for believing that the accused , not being a person under sixteen
years or a woman or a sick or infirm person, has been guilty of an offence
punishable with death or imprisonment for life, then he should not be
released on bail. On the other hand sub section 2,6,7 provides contingencies
mentioned in them , the accused shall be released on bail. In KN Joglekar Vs
Emperor AIR 1931 All 504 it was held that though the discretion is unfettered,
it cannot be exercised arbitrarily but must be exercised judicially. There is no
hard and fast rule and no flexible principle governing such discretion. The
only principle that is established is that there should be a judicial exercise of
that discretion . it is not any one single circumstance which necessarily
concludes the decision, but it is cumulative effect of all the combined
circumstances that must weigh with the court.

Further the courts have repeatedly pointed out that a vague and general
allegation that the accused would tamper with the evidence is not a sound
reason for refusing the bail unless the court has valid reasons to believe that.
Other factors that may be taken in to consideration are age of the accused,
nature of the offence, conduct of the accused, intense apprehensions of the
accused obstructing the progress of investigation or trial or intimidation of
witnesses etc.

[t must also be taken note of the conditions that must be satisfied before the
bail is cancelled like:-

i) Where the person on bail during the period of bail commits the very
same offence for which he is being tried or has been convicted and
thereby proves his utter unfitness to be on bail,

ii)  Ifhe hampers the investigation as will be the case if he , when on bail,
forcibly prevents the search of places under his control,

iii)  If he tampers with the evidence or intimidates the prosecution
witnesses, interference with the scene of offence in order to remove
traces of proof of crime etc,

iv)  Ifhe runs away to a foreign country or goes underground or beyond
the control of his sureties,



v)  If he commits acts of violence in revenge against the police and the
prosecuting witnesses or against those who booked him or are trying
to book him etc.

We may say that the bail in the non bailable offences is a concession that can
be withdrawn if abused.

Section 438:-

It has been held in Adri Dharam Das Vs State of WB 2005 CrLJ 1706(SC) that
the power exercisable under the provisions of this section is extraordinary
and is exercised only in exceptional cases where it appears that the person
may be falsely implicated or where there is reasonable grounds for holding
that a person accused of an offence is not likely to otherwise misuse his
liberty. This power being of important nature is exercised by the higher
judicial forums. It is exercised in cases of an anticipated accusation of non
bailable offences. The object of this section is that the moment a person is
arrested, if he has already obtained an order from the court, he shall be
released immediately on bail without sending him to jail. The motion under
this provision is commonly called as an anticipatory bail or pre arrest bail. The
provision for the grant of anticipatory bail was recommended by the Law
Commission. An anticipatory bail means a bail in anticipation of arrest arrest
consists of actual seizure or touching of a person’s body with a view to his
detention.

We can well understand that the object of this provision of law is to safeguard
a person from disgrace of being jailed due to vexatious behavior of his rivals
in any manner and to protect his respect in the society. The grant of such a
bail would be discretion of the court and while doing so will consider various
factors like nature of accusation, nature of offence, if any, the material in
support of the accusation, the correct behavior, means and standing which an
accusation is likely to be made etc. the application for such a bail, however,
can be maintained only on two grounds ie fear of arrest and arrest is for a non
bailable offence.



Section 125:

Section 125 to 128 of the code make provision for the maintenance of wives,
children and parents. It is natural and fundamental duty of every person to
maintain his wife, children so long as they are not able to do so themselves. So
also is it a sacred duty towards parents. The provisions of the code under
chapter five effect to this natural duty of a man with a special purpose to avoid
vagrancy. However under this section it is important for a wife to prove that
she was legally wedded wife according to the personal law applicable to the
parties. The concept of maintenance as perceived under this section is very
vast and many changes have occurred in due course of time. There are
however some points that need to be understood:-

A wife, children or parents have two remedies for securing
maintenance, first being a civil suit and the second is to resort to this
section.

Any person means a male as well as female. It will include a hindu not
divided from his father.

Sufficient means does not mean only visible means such as real
property or a particular employment. It refers to the earning capacity of
a man.

Refusal to maintain may be express or implied, by words or by conduct.
Once it is proven that the person has neglected to maintain, the
magistrate will make an order under this section.

Unable to maintain means unable to earn one’s livelihood. It may be a
reality that a person claiming maintenance is working but the section
will still grant him maintenance if the money obtained by the petitioner
is not sufficient for survival.

The maximum limit of maintenance has been removed and now it is the
discretion of the magistrate to fix maintenance keeping in view the
various circumstances prevalent with regard to the person claiming it
and the person against whom the order would be made.

The section also envisages exceptions to the rule of providing
maintenance that must be proved before the court.



Section 126:

The proper court to take cognizance of the complaint of the wife is the court
within whose jurisdiction the husband is or resides or where the wife resides
or where they last resided together or where the husband last resided with
the mother of the illegitimate child. A person is said to reside at a place where
he has his abode permanently or even temporarily by his own choice. There is
no fixed length of period which would make a place of abode or residence.
Therefore the court will in each case distinguish between a place of visit and
residence, even though temporary.

Section 127:

This section empowers the magistrate to decrease or increase the amount of
maintenance or interim maintenance due to change in the circumstances of
the person either receiving the maintenance or paying it. Change in the
circumstances includes change in pecuniary as well as other circumstances of
either of the party that will include also cost of living upward or down ward,
change in the status in income, change due to death or birth of a child the fact
that the child is growing older etc.

Section 128:
Any order passed for maintenance or interim maintenance can be executed by
a magistrate within whose jurisdiction the person against whom the order has
been made, resides as well as the magistrate who passed the original order or
his successor.
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The probation of the offenders act was enacted in year 1958. The reason for
enacting central legislation relating to the release of offenders on probation
was stated in the statement of objects and reasons as reported in the Gazette
of india dt nov 11 1957 which is reproduced as under:

‘The question of the release of the offenders on probation of good conduct
instead of sentencing them to imprisonment has been under consideration for
sometime. ..............Iit is proposed to empower the courts to release an offender
after admonition in respect of certain special offences. It is also proposed to
empower courts to release on probation, in all suitable cases, an offender found
guilty of having committed an offence not punishable with death or
imprisonment for life. In respect of offenders under 21 years of age, special
provision has been made putting restrictions on their imprisonment. During the
period of probation offenders will remain under the supervision of the probation
officers in order that they may be reformed and become useful members of the
society. ......."

The term Probation is derived from the Latin word probare, which means to test or to
prove. It is a treatment device, developed as a non-custodial alternative which is used by
the magistracy where guilt is established but it is considered that imposing of a prison
sentence would do no good. Imprisonment decreases his capacity to readjust to the normal
society after the release and association with professional delinquents often has undesired
effects.

According to the United Nations, Department of Social Affairs, The release of the offenders
on probation is a treatment device prescribed by the court for the persons convicted of
offences against the law, during which the probationer lives in the community and
regulates his own life under conditions imposed by the court or other constituted
authority, and is subject to the supervision by a probation officer. The suspension of
sentence under probation serves the dual purpose of deterrence and reformation. It
provides necessary help and guidance to the probationer in his rehabilitation and at the
same time the threat of

being subjected to unexhausted sentence acts as a sufficient deterrent to keep him away



from criminality. The United Nations recommends the adoption and extension of the
probation system by all the countries as a major instrument of policy in the field of
prevention of crime and the treatment of the offenders.

The probation of the offenders act 1958 aims to provide for the release of the
offenders on probation after due admonition and for matters connected
therewith. With the emergence of reformative theory of punishment the
present act has been enacted with a view to provide an offender the
opportunity of improving his conduct so as to be able to live in the society. Its
aim is the rehabilitation of the offender. If a chance offender is put in jail, he
may contact with other criminals and the chances of his being reformed and
made worthy of living in a society diminished to a great extent. The object of
the act has been re instated by the supreme court in Jugal Kishore Prasad Vs
State of Bihar 1973 Cri L] 23 (SC) in which it has been laid down that ‘to
prevent the conversion of youthful offenders into obdurate criminals as a
result of their association with hardened criminals of mature age in case the
youthful offenders are sentenced to undergo imprisonment in jail’.

Again in Arvind Mohan Vs Mulya Kumar Biswas - 1974 SCC(Cri) 391, it was
observed that the probation of the offenders act is a reformative measure and
its object is to reclaim amateur offenders who can be usefully rehabilitated in
society. The act recognizes the importance of environmental influence in the
commission of crimes and prescribes a remedy whereby the offenders can be
reformed and rehabilitated in society.

It serves the needs of the probationer in the following manner: -

Probation keeps the offender away from the criminal world. Further, the fear of
punishment in case of violation of probation law has a psychological effect on the offender.
[t deters him from law breaking during the period of probation. Thus probation indirectly
prevents an offender from adopting a revengeful attitude towards the society. Moreover,
sentencing an offender to a term of imprisonment caries with it a stigma, which makes his
rehabilitation in society difficult. The release of the offender on probation saves him from
stigmatization and thus prepares him for an upright living. The shame of going through a
trial process would have sufficiently chastised him. According to the labeling theory, a
stigmatizing label once applied, is very likely to cause further deviance or create the
deviance. People tend to conform to the label even when they didn't set out that way.

Probation seeks to socialize the criminal, by training him to take up an earning activity and



thus enables him to pick up those life-habits, which are necessary for a law-abiding
member of the community. This inculcates a sense of self-sufficiency, self-control and self-
confidence in him, which are undoubtedly the essential attributes of a free-life. The
Probation Officer would guide the offender to rehabilitate himself and also try and wean
him away from such criminal tendencies.

Before the implementation of probation law, the courts were often confronted with the
problem of disposing of the cases of persons who were charged with neglect of their family.
In such cases there was no alternative but to send them to prison, which was an
unnecessary burden on the State exchequer. With the introduction of probation as a
method of reformative justice, the courts can now admit such offenders to probation where
they are handled by the competent probation officers who impress upon them the need to
work industriously and avoid shirking their family responsibilities.

An analysis of crime statistics would show that a large segment of offenders consists of the
poor, the illiterate and the unskilled. Such offenders are seen to be victimized twice: once,
when they are denied of their basic human needs in open society and forced to live in a
sub-culture of social marginality, and, again, when they are grinded in the mill of criminal
justice for having infringed the law. Probation would thus be an effective means to deliver
justice to them, they would not be incarcerated and also they would be trained which
would improve their life later.

The society is also served. The object of society that all its members playing a positive role
by seeking their self-rehabilitation is achieved by the probation system, it is indeed an
effective method of preserving social solidarity by keeping the law-breakers well under
control. Also, during the probation period, the offender is sent to various educational,
vocational and industrial institutions where he is trained for a profession which may help
him in securing a livelihood for himself after he is finally released and thus lead an
absolutely upright life. And whatever work an offender is doing as a probationer, he is
contributing to the national economy. Thus, he no longer remains a burden on the society.

Further, correctional task of probation staff requires closer contact with inmates during his
period of probation. This helps the probation supervisor to get a deeper insight into the
real causes of crime and suggests remedies for their eradication.

The Important Salient Features of the Probation of Offenders Act, 1958 are listed below:

(1) The Probation of Offenders Act, 1958 is intended to reform the amateur offenders by

rehabilitate in society and to prevent the conversion of youthful offenders into obdurate



criminals under environmental influence by keeping them in jails along with hardened

criminals.

(2) It aims to release first offenders, after due admonition or warning with advice who are
alleged to have committed an offence punishable under Sections 379, 380, 381, 404 or
Section 420 of the Indian Penal Code and also in case of any offence punishable with

imprisonment for not more than two years, or with fine, or with both.

(3) This Act empowers the Court to release certain offenders on probation of good conduct
if the offence alleged to have been committed must not be punishable with death or life

imprisonment. However, he should be kept under supervision.

(4) The Act insists that the Court may order for payment by the offender such
compensation and a cost of the proceedings as it thinks reasonable for loss or injury caused
to the victim.

(5) The Act provides special protection to persons under twenty-one years of age not to
sentence him to imprisonment. However, this provision is not available to a person found

guilty of an offence punishable with life imprisonment.

(6) The Act provides the freedom to Court to vary the conditions of bond when an offender
is released on probation of good conduct and to extend the period of probation not to

exceed three years from the date of original order.

(7) The Act empowers the Court to issue a warrant of arrest or summons to him and his
sureties requiring them to attend the Court on the date and time specified in the summons
if an offender released on probation of good conduct fails to observe the conditions of
bond.

(8) The Act empowers the Court to try and sentence the offender to imprisonment under
the provisions of this Act. Such order may also be made by the High Court or any other

Court when the case comes before it on appeal or in revision.

(9) The Act provides an important role to the probation officers to help the Court and to
supervise the probationers put under him and to advise and assist them to get suitable

employment



Probation can be defined as the release of an offender from detention, subject
to a period of good behavior under supervision. Section 4 of the act deals with
the power of the courts to release certain offenders on probation of good
conduct if the following conditions prevail:-

i) Any person is found guilty of having committed an offence,

ii)  The offence so committed must not be punishable with death or
imprisonment with life,

iii)  The court by which the person is found guilty is of the opinion that it
is expedient to release him on probation of good conduct,

iv)  The court may form such opinion having regard to the circumstances
of the case, nature of offence and the character of the offender.

Probation Officer and his duties

As per Section 13, a probation officer under this Act shall be - (a) a person appointed to be
a probation officer by the State Government or recognised as such by the State.
Government ; or (b) a person provided for this purpose by a society recognized in this
behalf by the State Government; or (c) in any exceptional case, any other person who, in the
opinion of the court, is fit to act as a probation officer in the special circumstances of the
case.

Section 14 - Duties of probation officers

A probation officer shall, subject to such conditions and restrictions, as may be prescribed,-
(a) inquire, in accordance with any directions of a court, into the circumstances or home
surroundings of any person accused of an offence with a view to assist the court in
determining the most suitable method of dealing with him and submit reports to the court.

(b) supervise probationers and other persons placed under his supervision and, where
necessary, endeavor to find them suitable employment;

(c) advise and assist offenders in the payment of compensation or costs ordered by the
court;

(d) advise and assist, in such cases and in such manner as may be prescribed, persons who
have been released under section 4; and

(e) perform such other duties as may be prescribed.

A few points in this regard must be taken into consideration:



A thorough inquiry into the life history and past antecedents of the delinquent is necessary
for the purpose of securing information about his failures or successes. Proper
investigation will enable further imposition of restrictions on liberty of the delinquent in

case he does not respond favourably to the reformative processes.

It is neither possible nor feasible to maintain a continuous surveillance over the
probationer’s activities. Therefore supervision over the probation is possible only through
field-visits and intermittent contacts.

The Probation Officer should thoroughly acquaint himself with the problems which are
likely to impede offender’s readjustment in society and suggest measures to overcome
them. He must actively support the probationer in the process of his rehabilitation. The

probationer should not be made to feel that he is being constantly watched or supervised.

Yet another important function of the Probation Officer is to act as a liaison between the
probation and the Court, his primary duty in this capacity being to safeguard the interest of
the probationer under his charge. He may make an application to the Court for varying the
conditions of probation order or for the discharge of probationer’s bond. When he finds
that the probationer’s progress in adjusting himself to the normal life in society is

satisfactory.

While taking decisions about the probationer under his charge, the Probation Officer
should bear in mind that his decisions are of great importance to the offender as they not
only affect the latter’s freedom but also have an impact on the safety of community. These
decisions generally involve calculated risks and. therefore, be exercised with utmost

caution and vigil.

As provided in Section 7 of the Probation of Offenders Act, 1958, the Probation Officer is to
submit a Pre-sentence report containing relevant information about the offender proposed

to be released on probation by the Court.

It is on the basis of this report that the sentencing Magistrate/Judge makes up his mind and
pass order of sentence or release of the offender on probation of good conduct. The Pre-
sentence report submitted by the Probation Officer must contain true and factual
information regarding the character, personality, family and educational background,

employment particulars, general surroundings and past- antecedents of the offender.



Impartiality and objectivity are the two foremost requisites of a Pre-sentence report to

make it worthy of testimony about offender’s antecedents and behaviour.

Submission of Pre-sentence report about the offender when requisitioned by the Court is
yet one of the important duties of Probation Officer. It must contain all details about the

offender as also the evaluative summary of the offender’s case.

Section 6 (2) of the Probation of Offenders Act imposes a duty on the Court to call for a Pre-
sentence report of the probation officer relating to character and physical and mental
condition of the offender before denying him the benefit of release on probation. This view
finds support in the decision of the Rajasthan High Court in Suja v. State of Rajasthan
wherein the Court held that provisions of Section 6 (2) are mandatory and noncompliance
thereof shall render the sentence void.

The Pre-sentence report submitted by the Probation Officer to the Court is treated
confidential because it carries information regarding personal and family antecedents of
the offender which are more or less of a confidential nature. However, the contents of this
report may be communicated to the offender, if the Court so seems necessary with a view
to giving the offender an opportunity to defend himself and produce evidence, if any, to

contradict the contents of the Probation Officer’s pre-sentence report.

The probationer must be approached psychologically in order to extract as much
information from him as possible about his antecedents and it is on the basis of information
so gathered that an assessment about the delinquent’s chances of reformation through the
process of probation can be made. Surveillance is basically the responsibility of police but

Probation Officer’s help and assistance in this police function would be very useful.
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2. Supervision and Counselling:
It is neither possible nor feasible to maintain a continuous surveillance over the probationer’s activities. Therefore

supervision over the probation is possible only through field-visits and intermittent contacts.

The Probation Officer should thoroughly acquaint himself with the problems which are likely to impede offender’s
readjustment in society and suggest measures to overcome them. He must actively support the probationer in the
process of his rehabilitation. The probationer should not be made to feel that he is being constantly watched or

supervised.

3. Liaison with the Court:

Yet another important function of the Probation Officer is to act as a liaison between the probation and the Court, his
primary duty in this capacity being to safeguard the interest of the probationer under his charge. He may make an
application to the Court for varying the conditions of probation order or for the discharge of probationer’'s bond. When

he finds that the probationer’s progress in adjusting himself to the normal life in society is satisfactory.

4. Decision-making:

While taking decisions about the probationer under his charge, the Probation Officer should bear in mind that his
decisions are of great importance to the offender as they not only affect the latter's freedom but also have an impact
on the safety of community. These decisions generally involve calculated risks and. therefore, be exercised with

utmost caution and vigil.

5. Probation Officer Pre-sentence Report:
As provided in Section 7 of the Probation of Offenders Act, 1958, the Probation Officer is to submit a Pre-sentence

report containing relevant information about the offender proposed to be released on probation by the Court.

It is on the basis of this report that the sentencing Magistrate/Judge makes up his mind and pass order of sentence or
release of the offender on probation of good conduct. The Pre-sentence report submitted by the Probation Officer
must contain true and factual information regarding the character, personality, family and educational background,
employment particulars, general surroundings and past- antecedents of the offender. Impartiality and objectivity are
the two foremost requisites of a Pre-sentence report to make it worthy of testimony about offender’s antecedents and

behaviour.

Submission of Pre-sentence report about the offender when requisitioned by the Court is yet one of the important
duties of Probation Officer. It must contain all details about the offender as also the evaluative summary of the

offender’s case.



Section 6 (2) of the Probation of Offenders Act imposes a duty on the Court to call for a Pre-sentence report of the
probation officer relating to character and physical and mental condition of the offender before denying him the
benefit of release on probation. This view finds support in the decision of the Rajasthan High Court in Suja v. State of
Rajasthan” wherein the Court held that provisions of Section 6 (2) are mandatory and noncompliance thereof shall

render the sentence void.

The Pre-sentence report submitted by the Probation Officer to the Court is treated confidential because it carries
information regarding personal and family antecedents of the offender which are more or less of a confidential nature.
However, the contents of this report may be communicated to the offender, if the Court so seems necessary with a
view to giving the offender an opportunity to defend himself and produce evidence, if any, to contradict the contents

of the Probation Officer’'s pre-sentence report



