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Evaluation of Individuals Communications System

Individuals communications system has not been utilized effectively by
the States in the sense that only 115 States have become parties to the
Optional Protocol out of 168 States which are parties to the Covenant on
Civil and Political Rights. The above figure suggests that the number of
States parties that do not allow such complaints are approximately 32_ per
cent. Further, individuals of those States who are parties to the Optional
Protocol have not utilized the system. Since 1990 to 1997 an average of 50
cases per year were registered which is negligible in view of the widespread
human rights violations all over the world and a combined population of the
States ratifying the Optional Protocol. Out of the cases registered with the
Committee roughly 50 per cent cases were admissible. Victims of human
rights violations are not very enthusiastic in getting their cases registered
with the Committee because the process of the admissibility of the cases
remains largely inaccessible, Further, individuals are not aware mainly
because of the ignorance that a petition system is available to them.

Individual’s communication system has not been very successful also
because the Committee devotes much of its time on States reports and has
not devoted time and energies on individuals' petition. The result is that a
large number of communications are pending with the Committee. In order
::?I" mli_inhe IL]S vliews more effective ﬂ'lfr! Committee is required to dispose them
4 Es mptly. -rl.fﬂdLIE delay is made in examining the report, the very purpose
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Optional Protocols are as follows.—

(1) Reporting System |
The Covenant provided reporting system for the implementation of the
provisions. Article 16 of the Covenant stated that the E:'taIE F-‘:‘IF_IIES undertake
to submit reports to the Secretary-General of the United Nations who shall
Economic and Secial Council for consideration and t

transmit copies to the
the concerned specialized agencies. The Economic and Social Council may
transmit the reports submitted by the States to the Commission on Human

Rights for study and general recommendations or as appropriate fior
information. (Article 19},
y The reports are required to mention the measures which they hiave
opted and the progress made in achieving the observance of the rights
fﬂﬂg"'sz‘f'. FhF’E'“- ‘They are also required to indicate factors and
;ﬁﬁ;‘f‘ c]-]::::ﬁa fﬁ%ﬂgﬂmlhﬂ deggee of fulfilment of obligations under th
- ports shall be furnished i i (e
with a programme to be established by (he Emn;:‘lnlstages. Sln _acccerd:;; :
wflhm one year of the entry into force of the ¢ iC.andd Soclal CoN
with the State Parties and the specialized a ‘-ovenant after consultati®"
The State Parties to the Coven gencies concerned. [Article 17U
concerned may submit comments to the EE"; ﬂr‘l‘.i the 5pec1a[jzed agenciEﬁ
general recommendation or reference 5 Suchnﬂmlc and Social Council on @
general recommendation in &

report of the Commission on H .
to therein. (Articl - um"?“ Rights or a
(Article 20). The Council may suhmitngr:rﬁc l:_rnenttatlﬁn re:‘grihc
ime to time

Comm 1
endations of a general nature 2

ceived from : e
es. (Article EIE.IE S Bartiey

Enmmlttm: on Etﬂnﬂ-mi{:, Sﬂtia]
C T&:‘ Fconomic and Social Coung;
ommitiee on Economic, Sgeig

: . land ¢
Is composed of 18 internagj ultural Rj - '
All the members are ﬂlE:r:t:.;nEHF Ognized EEhtﬁ in 1985, The Eunu‘ﬂi“L
secret ballot from ¥ the Economi Perts in the relevant fiel"
a list of Persons DmMic angd Sﬂcla] C il [hrﬂuﬂ[l
ounc i

nom;j
nated by State Parties © “



International Covenants an Human Rights 73

Covenant. The "“"‘“?“F-" ane human rights experts who serve in their

eronal  capacity.  The  Committee  is  charged  with monitoring the
.Imp“.mp“|;1[iu!1 ul the E.qulmnr by the State Parties. It cl:m&if!-::rs the I!'EP{H:'I.E
cyhmirted by State Parties and submits its report to the Economic and Social
Council and not 1o the State Parties. The Committee met for the first time
in 1087, However, the LDInl‘I'I!l.lf‘l.:l is not autonomous and it is not responsible
to e Giate Parties but to the Feonomic and Social Council.

.['u.mmitlt‘(_- and the General Comments

Fhe Committee decided in 1988 to prepare general comments on the
rights and prﬂ_"-"l{ii'-lﬁb contained in the Covenant with a view to assist State
partics in fullilling their reporting obligations. It was also viewed that the
adoption ol Ht'n':!jﬂl comments will serve as a means of promoting the
implementation ol the Covenant.

The Committee by the year 2010 has adopted 20 general comments on
different rights which are : (1) on reporting by State Parties: (2) on
echnical and assistance measures (Article 22): (3) on the nature of State
Parties obligations (Article 2, Para 1); (4) on the right to adequate housing
(Article 11, Para 1}; (5) on persons with disabilities; (6) on the economic,
social and cultural rights of older persons: (7) on the right to adequate
housing : forced evictions [Article 11(1)}; (8) on the relationship between
economic sanctions and respect for economic, social and cultural rights; (9)
on the domestic application of the Covenant; (10) on the role of national
human rights institutions in the protection of economic, social and cultural
rights: (11) on the plans of action for primary education (Article 14); (12)
on the right to adequate food (Article 11); (13) on the right to education
{Article 13); (14) on the right to the highest attainable standard of health
(Article 12); (15) on the right to water (Articles 11 and 12): (16) on the equal
right of men and women to the enjoyment of all economic, social and cultural
rights {Article 3): (17) on the right of everyone to benefit from the protection
of the moral and material interests resulting from any scientific, literally or
artistic production of which he is the author |Article 15(1){c)]; (18) on the
right to work (Article 6); (19) on the right to social security; (20) on
non-discrimination in economic, social and cultural rights (Article 2, Para 2)
and (21) Right of everyone to take part in cultural life. [Article 15(1)(a)].

(2) Individual's Communications System

Individuals who are victims of a violation of economic, social and
tultural rights have been given right (o make communications to the
Committee, This right has been given to the individuals under the Optional
Protocol to the Covenant of Economic, Social and Cultural Rights.! The
Protucol lays down that a State Party to the Covenant that becomes a party
to the Protyeol recognizes the competence of the Committee to receive and
tonsider communications submitted by or on behalf of individuals or groups

L The Committan since 1990 had devoted attention to the possibility of the conclusion
of an Optional Protocol. The Committes prepared a draflt Optional Protocol in 1996
al the 15th sesslon hut it was pob oflicially adopted by the General Assembly. It was
only afier the ereation of the Human Rights Council, efforts for the creation of the
Optional Protocol became intense. The Councll by Resolution 8/2 on June 18, 2008
adapted the Optional Protocol which was later adopted by the General Assembly on

ecember |0, 2008, Text of the Optional Protocol is annexed to Resolution /117 of
the Ceneral Assembly. (For the Text of Optional Prowocel See Appendix 3),
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The ['.'nmm?ttl.[ee after the receipt of the communication ey transmit to
the State Party concerned for its consideration. The Committee may alsy
request to the State Party to take such interim measures as may be
necessary. The State Party is required to submit to the Committee within
six months written explanation or statements clarifying the matter and the
remedy. if any, that may have been provided by that State Party (Article 6),

The Committee shall make available its good offices to the parties
concerned with a view to reaching a friendly settlement of the matter on the
basis of the respect for the obligations set forth in the Covenant. An
agreement on  a friendly settlement closes consideration of the
communication. Where the friendly settlement is not reached the Committee
examines communications in light of all documentation submitted to it. The

g}ummittee shall hold close meetings when examining communication (Article

The Committee after examini i : i
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Communication received is dealt with
Article 10 which is as follows  (a)
Srate Party is not Tultilling its oblj
written communication, bring the m
The State Party may also inform th
Srate within three months of the

the procedure laid down under
If a State Party considers that another
Bations under the Covenant, it may, by
alter to the attention of that State Party.
e Committee of the matter. The receiving
receipt of the communication shall afford
the sending State an explanation or any other statement in writing clarifyving
the matter. 1T the matter is not settled to the satisfaction of both State Parties
within six months after the receipt by the receiving State of the initial
communication, either State shall have the right to refer the matter to the
Committee. by notice given to the Commitee and to other State. The
Committee shall deal with a matter referred 1o it only after it has ascertained
that all available domestic remedies have been invoked and exhausted in the
matter. The Commitiee shall make available its pood offices to the State
Parties concerned with a view to a triendly solution of the matter. The
Committee shall hold closed meetings while examining communications. The
Committee may call upon the State Parties o supply any relevant
infurmation. Further, the State Parties shall have the right to be represented
when the matter is being considered by the Committee and to make
submissions orally andior in writing, The Committee shall submit a report
containing the statement of the facts and the solution reached. If the solution
s not reached, the Committee in its report may communicate only to State
Parties concerned any views that it may consider relevant to the issues
between them.

The acceptance of the inter-State rommunication system is optional.
States accepting this system are required to make a declaration which shall
be deposited with the Secretary General of the United Nations, who shall
transmit copies thereof to other State Parties. Declaration once made may
be withdrawn at any time by notification to the Secretary General. Such a
withdrawal shall not prejudice the consideration of any matter that is the
subject of a communication already transmitted,

(4) Inquiry Procedure

Inquiry procedure provided under Article 11 of the Optional Protocol to

the Covenant on Economic, Social and Cultural Rights is optional. A State
arty at any time declare that it recognises the competence of the Com mittee
Or Inquiry procedure. 1If the Committee recelves reliable information
indicating grave or systematic violation by a State Party of any of the
Etonomic, social and cultural rights set forth in the Covenant, the Committee
shall invite that State Party to cooperate in the examination of the
Information. The Committee after receiving information and observation from
the State Party, may designate one or more of its members to conduct an
Nquiry and gy report urgently to the Committee. The inquiry may include a
;u.h 1o s territory when it is necessary, with the consent of the State Party,
;S“Eh ' Inquiry shall be conducted confidentially and the cooperation of the
tate Party shall be sought at all stages of the proceedings. After examining -
:n ndings of such an inquiry, the Committee shall transmit the findings
Il.':r:uthe State  Party concerned together with any comments  and
fin d:‘: The State Party, within six months of receiving the
BS. shall make comments and recommendations transmitted by the
Ummittee, sybmits its observations to the Committee, After " such
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the kind of information which is necessary to organise the technical anc! other
assistance which will help governments to implement these rights. P“"t“?]'-‘: 23
of the Covenant which is a part and parcel of the reporting system recognises
the responsibility of the international commurnity to render such assistance.
Other implementation measures are provided in the Optional Protocol which
has not yet come into force. It is submitted that they are not effective in the
sense that all the measures, provided under the Optional Protocol, ie,
individual’s communication system and inter-State communication method
and an inquiry procedure shall be applied only to those State Parties who
:ﬁ:e made declarations for their acceptance. Thus the implementation of
se measures depend, on the acceptability of the Optional Pr
State Parties to the Covenant on E i ptional Protocal by the
conomic, Social and Cultural Rights.
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pot binding on the States. Thus, the powers of the Committee In
s are very limited. It is not unrealistic to say that the system 13
ke ivee any reliel to the i : The only other
[ cannot glve any el 1o the aggrieved persons, e oy
.ntation procedure which, at present, is being carried on under the
sajons of the Covenant is the reporting system. Majority of the States of
aru:s grignal community did not agree to go beyond this may be because
Infets prerests are very much at stake in these matters. But even the
H“m:-:;r'lz;: system s hardly clfective due to many weaknesses.
repd i the Covenant on Economic, Social and Cultural Rights, there is no
geedure for the implementation other than the reporting system whic}‘l IS
e ol likely to bring any positive result in protecting the rights provided
[r!::win_ Moreover, the rights stipulated therein are not obligatory on the
Srate Parties. T'he ‘LSI_atE Parties undertake to respect and to ensure l:}"_lﬂ
puman rights mentioned therein. Other implementation systems are laid
down in the Opt ional Protocol which has been ratified only by a few States.
It may be concluded that although the Covenants have recognised the rlg!ﬂ:ﬁ
o the individuals there is virtually no effective machinery for implementing
them. :
The stipulation of the rights in the Covenants alone is not enough. They
themselves cannot serve any useful purpose. At present, there is a wide gap
petween the ‘promise and performance’ because of the absence of an effective
international implementation machinery, Amnesty Reports have very often
laid down that human rights are violated in a number of States. Further,
assault on human dignity sometimes on a massive scale is a cause for deep
anxiety. The international protection of individuals against the States is very
much required because States should no longer be entrusted as their
guardian in litern. In the law of human rights. the individuals and the State
constitute the two opposing subjects of rights and duties. While the former
has rights, the latter has a duty to protect them. International law has a
functions to see that duties are performed by the States against the
individuals. The effectiveness of the measures in matters of human rights is
inextricably linked with the attitude of the States. It is the responsibility of
each State to ensure respect for human rights within its jurisdiction,
In some countries, especially those which are referred to as developing
countries or the least developed countries the problem for the protection of
human rights is quite different. They are fighting for providing basic
necessities of life to their people because of their poor economic conditions.
How can a State think of providing civil and political rights to its people
unless food, shelter and clothings are made available 7 No doubt, it is the
respansibility of the States themselves to make every possible efforts to make
available Lhe basic necessities of life. But to Spﬂﬂk of human figh[ﬂ without
3p&u};1;,g of developmental issues or the new international economic order is
E;f;ncmuly one-sided. [t would not serve ‘l,he cause of promoting the full
of dé'r"f;-’l'll of !mrnur? rights. The co-operation nlf other States espf!clﬂﬂ}f those
and I":f uped ::ll.Hl.t!h:- is much needed. [Uis in their interest to eradicate poverty
Exrﬂl-w:ringcr as Lheir existence anywhere may constitute danger to prosperity
i .E-] \‘IEI‘E. "ll'-mtr E!fu['[’ﬁ are also :!I{-EE[!-U{] to meet the challange in view of
Hnurﬁbﬁ relationship with the maintenance of international Jpedce and
o y. Ali_huugh developing countries gave a call to establish a New
ational Economic Order, it has not been suitably responded by the
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developed countries. The U.N. System o dlr[;?ffnlr]ll:rjnfg nDrder inymmefq"sz 5
solution envisaged in the New ]Il_'-'lll"l’lf"-']':"r,'Ell df[errnﬂnl and also of gr‘etl It
has posed a threat to the idea of economic bﬂh forces of confrontatin, atey
human dignity. security, justice and equality. T : t a conclusion agre :
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are not concerned for those human beings who are living across the border

The future of the promotion of human rights on lnterrlatm;]a] leve] i
therefore prim, [ is likely to remain so, as long as thfi' atltitude of the Stateg
of developed countries towards the developing countries is not changed. Tp,
Paper progress has, of course. been made. Various meetings, conferences, and
seminars have boen organised where speakers have at length advocated the
need for the protection of global human rights, but in reality things are quite
different. Millions of people are still deprived of the basic necessities of lifp
due to extremely bad economic and social conditions, What the affluent States
and their people who are advocating for the cause of human rights outside

as well as inside the United Nations is doing for them is totally insignificant.
What is necded on their part is the realisati

are deprived of these basic necessities,
mankind is one and human beings are enjoy at least the
minimum of rights and freedoms,
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232 1 OPMENT OF HUMANITARIAN Law :

HISTORICAL DEVE +ian law may be found in Bible, Quray,,
Although rLlil‘Sf’{ Zg:gglﬁd]rndiﬂ. more SPEIHEE']:E:" ]]r';' g?;‘”dSMritilrh:
Dharma Itn the ;h’edltmi of modern hun'lﬂrzi[i:;l:"l{-:E::;l_]Itur}r tien thi tunﬂittg
:.ff:ﬁ;gﬂée i:;let"l'_'l’:ferzund half of the ::?E;ES;::EIMS TR Cﬂﬂﬂil:{: GEH‘:HE
eItk human ze warraiﬂtﬁ;driﬂf r[?{:ﬁ\;'entiun v:.fhich pruvh:lr-_d I;n; Il_:lertain ru]:
E{:TlvﬂT}tlun el IEh:i::r;nsl af wnuﬂdﬂd Eﬂldiﬂrﬁ 1n IE“;:I Hrl;l'_l Eﬁaur thE ﬁ.l" rlﬂrne
egAIIng e S0 the Convention for the Amelioration ® Woung
of the Convention was the he Convention were initiated by the fqy,
in Time of War. Negotiations for the The Convention provided for (1)
of the Red Cross Henri Dunant. of all establishments for o

' tion
i ity from capture and destruc : : _ .
::é?[:::;::: of m:uu ndt.?d and sick soldiers and their personnel; (2) the IMpartjg|

+ i - BT

reception and treatment :;I" :lall ;ﬂﬂ:?t?:;zlgzjﬂu:lh; f;gtg;ﬂcrli 5-:1;:2111?

erin id to the wounded; a )
;gn: m{-a'gn: Ef identifying persons and equipment covered by the agreemen,

Declaration of St. Petersburg signed by Seventeen Pl}we_ra on December
11, 1868 stipulated that the signatory Powers renounce, in case of war,
between themselves the employment, by their military and nadval forces of
any projectiles of a weight below 400 grams (14 ounces) which is either
explosive or charged with fulminating or inflammable substance. The
Declaration expressly stated that the use of such weapons is against the laws

of humanity.

Hague Conventions of 1899 and 1907,

In 1899, the so called Peace Conference at the Hague was convened on
the personal initiative of the Emperor Nicholas IT of Russia. The Conference
met from May 18 to July 29, 1899 and 26 nations took part in the Conference.
The Conference resulted in the adoption of three important conventions.
Firstly, the Convention for the Pacific Settlement of International Disputes,
Secondly, the Convention with respect to the Laws and Customs of War on
Land, and Thirdly, the Convention concerning the adaptation of the Geneva
Convention to Naval Warfare. These conventions may be called codes. In
addition to them, three declarations of minor value were also adopted by the
Peace Conference. One prohibited the use of asphyxiating pases, another

prohibited the use of expanding bullets ([dumdums hibited
the discharges of projectiles or explosives from ba]{;mﬂnr;d another pro

The Second Hague Peace Conference of 1907
though first sed by
U.S. President Roosevelt was nfﬁl:ially convened h}g Nigiulﬂtsﬂpﬁ The
Conference met from June 15 tg October 18, 1907 and was attended by the

representatives of 44 States, produced thirg
ee ree
conventions, namely, that for the Pacific SEttIEn conventions, While the th

that concerning the Laws and Customs of War on Land, and that concerning

down that (a) Privateering is, and remains, abolished: [E} sh mateay B s
enemy’s goods, with the exception of contraband of ware ©) n-em;:la] b a&!m b
excepilon of contraband of war are ng liable to capture under Elﬂ_.m s flag: (d)
blockade, in order (o be binding. must be effective thI;L Is to sa mam::alned E:y a
force sufficlent really to prevent ACC8SE 0 the coagy ;:I‘ the enemy. %‘m Canvention was

ratified within three years by all the E
other States. Uropean Great Powers. as well as by many
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jon of the principles of the Geneva Convention to Maritime W
me War

L
a0 of three corresponding co
de e PR T ther B conventlons of the firs
otk tonce. 1€ urh]l[ P comteritions were entirely new A Er?glrle Fﬂaﬁ
T o on the limitation of the employment of force for t!r]:e rec:-:jm t of
very

[ 1 i ]
et and the opening ol hostilitjes
[ rules of warfare and neutrality {n

Loue Convention MNo. IV

The ':‘ﬁf jaws and customs of “?;‘r lugr??la“é'}femlﬂg the Regulations
4 to codily the laws of war. [ts nd" attempted to humanize
e = I preamble laid down that :

Until A more complete code of the laws of war has been issued....the
inhabltﬂﬂtﬂ and t_he belligerents remain ander th n ssui Lot e
the rule of the principles of the law of nati ne protectan o
the usages established among civilized atmn?' m Fhey pesiit foom
humanity, and the dictates of public Ennﬁﬁ&iﬁ' from the laws of
. .bove Preamble was supplemen ;
ﬁmyﬂhﬂ Prmﬂp:}? of humanigrpwhichl:?ﬁy two principles that were

11 The rlgh[’ o bElligemnt-ﬁ to adopt means :

0 not unlimited (Article 22 of t.hEPI lague R:él.lill;]::;::;? the enemy 1S
Belligerents are forbidden to employ arms, projectiles, or material
calculated to cause unnecessary sufferings. (Article 23(e) of the
Hague Regulations).

The above principles are closely connected with the principles of
pumanity. n the conduct of war each party is required to follow the rule
hat the lawful use of a weapon or method of harming the enemy shall not
atweigh the military purposes achieved through their employment. The
|nternational Court of Justice in the Advisory opinion given in the Legality
o the Threat or use of the Nuclear Weapons® stated that :

The cardinal principles contained in the texts constituting the
fabric of humanitarian law are the following. The first is aimed at
the protection of the civilian population and civilian objects and
establishes the distinction  between  combatants and
non-combatants; State must never make civilians the object of
attack and must consequently never use weapons that are

incapable of distinguishing between civilian and military targets.
According to second principle, it is prohibited to cause unnecessary
It is accordingly prohibited to use

suffering to combatants .
weapons causing them such harm of uselessly aggravating their

suffering. In application of that second principle, states do not have
unlimited freedom of choice of means in the weapons they use.

The victims of war-wounded, sick and shipwrecked members of armed
s, and civilian persons must be granted the maximum possible

Mtection, and therefore rules to protect the victims of war were made. Rules
war were also made which later

Cross Convention Relating (o

[ they were devoted to the
i war on land and sea.

it

¢ the subject of a new General Red

own in the Hague Conventions as

lt iE to h‘E
noted that the rules laid d isregarded in practice by many

1
® onduct of war were frequently d

L]
b pg Preceded by the Hague Convention. No. 11 of 1899 on the
isory opinion was given on July 8. 1996. Para T8.

same subject.
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234 s 1he process of disregard Slarteqd dur;
Arying degrees: nomic warfare directeg g
warring parties I.,I-::.:r with the beginning Drr E:Eilarmﬂd forces and the EE st
the First wm_-“..m ) DistincLion '3'*""""'_""“_1.;'_:3 of the conventions such Viliay,
whale poptlat it = ade, Other proviSOi . the rules made by the Hyy
pupul.-u fn """“;Hn violated, The rl;sujtd::l.h;'.lﬂﬁ- o the law of war were Saaguﬁ
ases were gt the foun - Peg
of gases ™= ch laid down : . Cases of obse
Conventions WHICH S of their non- observance Tvance dig
A of £he 1 : i ietinchion.
mrdu.ﬁ:nl:l|1{iﬂ| [rom at least FEFHHJ- dist
not 5 ;

entions of 1949
Specond World Wa
regime of complete
ad barbarously nega

Genceva Conv

[uring the
the humanity. A

r shocking crimes Were committed agaj

lawlessness and tyranny was establigheq

i h ted human Vﬂluﬁﬂ Eh.jl"ld digﬂit}t At the

W-EI'riﬂE Flarllt”-'i‘ ; re druppﬂd over Lhne EFEHESE tihﬂ of
, 1ic bombs we ;

end of the w::rmf:";':ﬂki by the United States Air lFurr:E. EI]I'.I.IEI :jh?: German

Hiroshima and Naga: fired from the continent against England. Purposefy

A2 hombs .
o usﬁ::ﬁ civilian targets such as residential are&ﬁ ht:ﬂfg.redisuf miles
iii:'lr:llicltlw tcontlines, use of long-distance rockets and almic NRImLe gl
1 ] ik

RS : en targets were measures which
enemy Lerritory 'i.-':ritdhnultil:firl:E’;:;;:;lirlﬁybili.}iiiuilianﬁﬂ o desprived e h;;:':
E‘:as‘ﬁng::gt:uul'm:h;nla;ﬂnf war, i.e., the diﬁl"ercnce between ti!;lle armed forces
and the civillan population and between military and "“_""‘"3 Itﬂ-f_"r' l_‘:"b]&':‘tl?gs.
Belligerents frequently abused the principles Wﬂtalgﬂ d_ll] thE earlier
Conventions and therefore, it was decided to extend and codily the existing
provisions in an International Red Cross Conference in Stockholm held on
August 23 o 30, 1948, The Conference developed four Cﬂﬂ‘-’?'ﬂliﬂnﬂ which
were approved in Geneva on August 12, 1949. These Conventions were :
{1) Convention for the Amelioration of the Condition of the Wounded,
Sick in Armed Forces in the Field.'
(2) Convention for Amelioration of the Condition of the Wounded, Sick
and Ship-wrecked Members of the Armed Forces at Sea’
(3) Convention Relative to the Treatment of the Prisoners of War®

(4) Convention Relative to the Protection of Civilian Persons in Time

of War*

All the above Conventions came into force on October 21, 1950, One of
the purposes for the conclusion of these conventions was to reduce or limit
the sufferings of individuals, and to circumscribe the area within which the
savagery of armed conflict is permissible.® These Conventiors provided &
number of humanitarian rules to various classes of persons such as the
wounded E.mij sick in armed forces in the field as well as at sea, prisoners of
war and c%wlian persons in time of war, These Conventions also imp:ﬂfd
corresponding duties upon the protecting power, the International Committes

ginz:fmfnd”ﬁ:‘ﬂss and other humanitarian organisations. In the casf
i 8 Military and Paramllita.}f Activities in and Against Nicaragua-

L. Hereinafter referred 1 Convention Mo, |

2. Hereinafer refersed 1o Convention Nu- 1i
3. Hereinafier referred 1o Convention Hu. TIII
4. Hercinalter referred 0 Convention N-:r: Pl.-'.

5. Starke. 'Introduction to International Law' Tenyh Editi 553
LT '
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ernational Court of Justice stated (pa
W jgns are 1N SOME TeSpects 4 developmeng

"‘:"”Wrr;lan the expression, u},- such principles, ! Parties are therefore bound
rﬂ“r_';' py virtue of the principles of the law of nations as the e lur:: .
m”Ir s established among civilized peoples, from the Iam}ru'l:EEUT r{:m
fhe ‘d'mau:s of the public conscience. The above conventions appl ULT:_IE;“ t!r’
dlld neu:innﬂi "‘1'."1,[‘“:' conflicts. which have been defined under ArtF—l}r 2 %" ﬁ
iet Conventions as all cases gf declar LIS R

 jpur " ed war or of any other armed
e e arise between vy ;
¢ which may tWo or more of the High Contracting Parties

o if the state of war is not recognised by any of them. However, Article
4 whigh s COMMIMON e 'ﬁl Geneva Conventions defines certain rules to be
qoplied in the H"mﬂd_mn_ A of a nen-international character, as they reflect
(he elementary W"E'derd““n of humanity.? The Conventions also apply to
hose armed conflicts where peoples are fighting against colonial domination
and alien m:fugatiun and against racist regimes in the exercise of their right
1 SElE' de[grmlﬂﬂﬂﬂn.

Hague Law’ and the Geneva Law' which are applicable in armed
qanflicts have become so closely interrelated that they are considered to have
gradually formed one single complete system, known today as International
Humanitarian Law.” These fundamental rules are to be observed by all States
whether or not they have ratified the conventions that contain them, because
they constitute the intransgressible principle of international customary law.

in Its view the Geneva
and in other respect no

cantlliE

Additional Protocols (First and Second) to the Geneva
Conventions (1977)

It was realised that the Geneva Conventions of 1949 are not sufficiently
broad in scope to cover all armed conflicts. The United Nations Conference
on Human Rights of 1968 held at Tehran stated that massive denial of human
rights, arising out of aggression or any armed conflict with their tragic
cnsequences, and resulting in unteld human misery, endanger reactions
which could engulf the world in ever growing hostilities. 1t was stressed that
It is an obligation of the international community to cooperate in eradicating
such scourage. The resolution entitled ‘Human Rights in Armed Conflicts’
alirmed that even during the periods of internal armed conflicts

—_—

. ICI Reports (1986) p. 113-114, para 218,
:' S title ‘Law on Non- International Armed Conflicts’ in this Chapter
+ The Hague Law included the St, Petersburg Declaration of 1868, Conventions of 1899
and 1907, which were bascd partly upon the St, Petersburg Declaration of 1868 as
::u“ a5 the results of the Burussels Conference of 1874, These Conventions fixed tha
MBS and duties of belligerents in their conduct of operations and limited the choice
Methads a4 means of il'ljl.J!'Il'I.g_ the EREmy in an inrernational armed conflict. The
gue Law aiso included the Geneva Protocol of 1925 and the Hague Convention on
F"Fulutl_im of Cultural Property of 1954 ;
eneva law included the Conventions of 1864, 1906, 1928 and 1949 anc “'!;*:;Ti“
g dded later on. The Conventions protected the victims of war and aimec 1o
b “h-ll.‘hﬁ.altg:uards for disabled armed forces pl:'.r.'IDI'II'I-'EI and peEr S0 noL Laking pa
m astilities
WE;“H'E""}’ opinion of the International Court of Justice o the Legality of the Threat

T a State Nuclear Weapons in Armed Conflict Judgment was delivered on
¥ B 1896, para 75
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236 " prevaﬂ' and therefore, it called fq,

. 3
{ civilians, prisoners of war and mmb’atanu%
in

inciples MY

1
humanitarian b ptection ©

:
ensure better P :
all armed conflicts. bly recognised the HEZEEHtyﬂ;::i;}:ngpfgftinn OF by,
- 4 | armed con Notp
General Assemo. ciples in al tu th
humanitarian 1aw pir Iszd the SEEFEILEIF.‘J"‘-T:'E“;?‘" ﬂlnlf':' :;dﬁ";l; {aL Steps it
Tehran Conference, er::ul‘e the better appllc;[ ?}T\ﬂlcts- and g[bl umamtaria”
s I ed ¢ i
ok ta:mn nventions and rules In fl[rmment.‘i to ensure better or
internatione. = tions or other legal Instrume Il armed conflig, "ion
additional mn“ﬂ,*’ "H and combatants In a 5 H Uﬂﬂlttls_ :
of civilians, prisone d reports in 1969 and 1970 on Human Rights n

5EEmtag-ﬂﬁiliﬁ];}:f?:;id report submitted in 1970 called for UP-daunE
Armed Contlicts.

f armed conflicts. _
" !E!I:-.: International Committee of Red Cross (ICRC) became actjy, o

: i tic Conference on the Reaffiry,
update the humanitarian lawt,iﬂnzl[llllﬂu'ﬁani tarlan Law applicable tq Armag
and Development of Internatio It held annual sessions untj| 1977
Conflicts was held in 1974 in Geneva. p e :

when it adopted on June 8. 1977 two Additional Protocols to the Gengy,
Conventions of 1949 under the auspices of the ICRC. Protocol I sets gut tp,
basic rule that the parties do not have unlimited choice of means or methods
of war and specifically rules out those which are of a nature to Calise
‘superfluous injury or unnecessary suffering or can be expected to cause
widespread, long-term and severe damage te the natural environment. The
Protocol also contains provisions for the protection of civilians against
indiscriminate attack, deliberate spreading of terror, atrocities attacks on
cultural objects and places of worship, destruction of crops, food and other
means of survival leg livestock and water supply) and attaches on

installations containing dangerous forces such as dams, dykes and nuclear
power stations. It also deals with the Pro

A B e tection of Victims of International
rmed Conflicts including specific provision for the protection of journalists

n conflict areas. Protocol I1 deals

s armed fg rou
the Protgeg] e rces and other armed groups

; S Not apply j f internal
0ts, isolateq and PPy in the cases o

in its territory, However,
disturbances caused by ri
acts of similar nature 45 not being ap

incorporated CErtain elements §

Rights (1966), Unive Monal Covenants on Human

nvention on H : "0 of Humap, Rights (1948) and European
uman Rightg LLEL'JE}. The twg Pmnf:u]: ‘EP'E:E‘L f:r signatures
- Protogg) | ‘@me into force on December T

Third Additig
e :: plomatic conference. M wva E“"venﬂn“s {Zmﬁ

i L]
dditional Protocg) gy oeT SEIEE °n December 8, 2005 adopt®s
“Meva Conventions wherein
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jsed Ei:‘f'_"ed_“"-‘ﬁ’“ﬂL in addition to red cross and red crescent,’ as an
istinctive emblem for national relief. The distinctive emblems

jtional d pisrankins
qual status. The use of red crystal, the Third Protocol emblem,

enjoy €

all ) ) ! ‘
ﬂ{:ﬂ""' highly politicized and some States objected to the new emblems

tion. Although many parties had hoped to adopt the Third Protocol by
nsus, some 15]3”:"'-: %“-ﬂlﬂ'& voted against its adoption, while others
In the year 2006, Sixth Committee of the General Assembly took
[ the issue when it adopted a resolution on the Status of the Protocol

al to the 1949 Geneva Conventions. The crystal, crescent and cross

ddition : oo
A the same meaning. The purpose is to make combatants aware that

gll havt

poples, buildings and vehicles with the symbols are protected under the

1949 Geneva Conventions and should not be fired upon.

The four Genevg Conventions of 1949 and their three Additional
ocols presently form the basis and main source of international

manitarian law. They contain a number of provisions for the protection of

gertain catt?
o obsErve in
the advi
Nuclear

law

gories of persons which the parties to armed conflicts are required
the interest of humanity. The International Court of Justice in
sory opinion given on the Legality of the Threat or Use by a State of
Weapons in Armed Conflicts stated that the rules of humanitarian
are part of jus cogens as defined in Article 53 of the Vienna Convention

on the Law of Treaties of May 23, 1969.° They are required to be effectively

hmplemented with cooperation of States. States Party to the Geneva

Conventio
Party to enact
rreaties punishable
long as national legi

ns of 1949 and their Additional Protocols of 1977 require the States
a national legislation to make serious violations of these
offences.! Administrative measures may also be taken as
slation is not enacted. Further, States are also required

m disseminate the text of these treaties as widely as possible in their
respective countries.” :

CHARACTER OF HUMANITARIAN LAW

A treaty is binding on a State when it has become a party to it. In other

words, rights and obligations arising from a treaty are binding only to the

parties to a treaty and not to a L

hird State without its consent.” This

i‘ 9p. cit para 83

L

the Red Cross (ICRC) which arose out of the war
mid 1860s, Is an impartial. neutral and independent
manitarian missien is to protect the lives and dignity
ol viclims of war and internal violende and to provide them with assistance., [t directs
and coordinates the international reliel activitles corducted by the Movement in
situations of conflicts. It also endeavours to prevent suffering by promoting and
strengthening  humanitarian law  and universal humanitarian principles. It was
established in 1859, by the Swiss national Henry Dunant. The ICRC was recognised
in the First Cenova Conventlon of 1864, The symbal of the red cross on a white
hatkm'uundl representing  the inverse af the Swiss flag. Believing the cross Lo be
offersive 1o Muslim soldiers, the Ottoman Emplre was the first to use the red crescent
’1';2"; 1876 o 1878 as Turkey fought Russia. The symbel was formally recognised in

The International Committee of
betwesn Italy and Austria in the
organization whose exclusively hu

|I'Ir1ia_ h_ag ratified the four Genova onventions of 1949 In lgﬁg-ﬂﬂd enacted the Indian

& Conventldhs Act In 1960 incorporating them in the Indian legal system.
e -q.rl'i[[ﬁ 49, 500 129 ard 146 of the First, Second, Third and Fourth Geneva

]gﬂ;l;-"ﬁ'l[inns of 1949 ruspr.w.'.l'.l.ucl_',f. Alsp sce Artlcle 80 of the Additional Protocol 1 of

3¢ Article 34 of the Vienna Convention on Law of Treaties of 1969.
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essed in a Latin maxim which ;
H]?-rmwe!.rﬂr, a treaty may be bil'ldjrf Cﬂ]]ﬂ.ﬁ

: : in writing the obligations o, " a
third State. even il it has not accepted Provige,

in a treaty, if a treaty creates customary TEL‘*ﬂ?;i:;‘:;:i“g:f}sh:w I;T h“_ahmrﬁ.
implies that the conventions H{#[Jp:?ﬁﬂ::‘iﬂﬂ by the States if the tunElE;?d!nE
all the States irrespective of T8 : on ;
:;:Iawn that they have ]acqu:'r{.-n:l the status of customary rules of lnterna“uﬂa’i
law. : f the Th
T jven in the LEEEE"”'U" o reat or Lis
I tiecati iy UL Court of Justice observed thg ETEE;{

1
Nuclear Weapons.' the Internationa
many rules of humanitarian law applicable in armed conflict gp,

fundamental to the respect of the human person and n*_-luszm_ar!Ir
considerations of humanity that the Hague and Geneva Conventions haye
enjoyed a broad accession. Further. these tundameanl rules are (g e
observed by all the States whether or not they have ratified the Conventigng
that contain them, because they constitute fundamental principles g
international customary law.’ The above observation has been made by th,
highest authority, and therefore, it is beyond doubt that the humanitarjay
law acquires the customary rules of international law and therefore is binding
on all the States. These Conventions contain the fundamental rules gf
humanitarian character from which no derogation is possible by any State,
Following are the main features of these Conventions :

238

customary law principle has been €

pacta tertis nec pocent mee prosunt,

(1) Protection and Care of Wounded and Sick Persons :

Injured suldiers are not treated like ordinary soldiers. They are given
special treatment on the ground of humanity. While Geneva Convention
(No. 1) stipulated in detail the respect for, and the protection and care of,
sick and wounded persons who are members of armed forces in the field or
are assimilated to them.” Geneva Convention No. 2 laid down the similar
protection and care to wounded, sick and shipwrecked members of the armed
forces at sea. The following are important provisions in this regard :

1. Sick and wounded persons of the armed forces in the field and
at sea shall be respected, protected and cared for by the
belligerents in whose power they may be. Such a treatment shal
be provided without making any discrimination founded on sex.
_ _ race, nationality, religion. political opinions or any similar tests
L IC) Reports 1996, p 226 a1 p. 25
disseriting opinin. uIIm'-l"w:d I!h'.-{! [l1¢-amﬁﬁ; J:I_:Hj:-:-:::::::;ﬁili?l l'r.:lr :;Df::r Ei ::I::a.ﬂi
aoquired thie siguus of s Cepens, lar rhu_",- are rundi'll'l'lf:niﬂl ru]pqwuf B hlu‘ﬂﬂ““arm“

characler. from which 1o derogation s possible without negating the bt

consideration of humanily which they . ;
! Y e |n1_|:-“,|_-LEd o
E.. F‘Il'l""ﬁl'.lll'l'g “lhﬂ‘f |hHTI ‘1."\."1“:”_'1'5 |'.|[ FMIE‘:I 1&1 p 49&'-

il

Muombsrs wr militis or voluntopy E;I:.::: f[;::fnﬂw“;:r; FTMM pm;m"m-l :; l'!‘ll

Muombers of ufiuL'r militia and members of utherp i T ar:!'ned -uml have @

cominaiider: () they have a distine ivee sign ree n";‘:::lm['er COTpS lrl[ll _ﬂl:%r'w? it
b ,”’"-m? and vl they condut their Lll:n;:rulL:gm'ls i . dlﬁtamul'{:]}me laws

war: (3] Mewslirs of regular arnaed forces wiy rofes n?anfurdamu s went o

ess allegiance to a govern o

an wulhwrity o LR R TITTEe e |,1.|,- iln :
*detaj :
armied forees withowt being member i MiNg power: (4) Persons who accompany

from the armed foees which ey Hmcr:""'-‘"ll:-il.‘d they have peceived amh.ﬂﬂﬁ;mﬁ
masiers, pilots and apprentices of (e mi'r{'hr;Fl:?:‘_'r"- (5} Members of crews. ]' g
of the parties o the conflict; and () marine and the crews of civi

Frhakis: ak?
up arms sponlancously 10 resis) ghe !I::Z‘Ll:l'::gﬂfl;;gﬂ non-occupbed Lerritory who 12

il
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2 Any attempts upan their lives, or violence to their persons, are
serictly pruhil:itecl. They shall not be murdered, exterminated or
5u|::rjE¢l(‘-d to torture or to biological experiments.
3. They shall not wilfully be left without medical assistance and
are.
i, Women shall be treated with all considerations due to their sex.
5. If a party to the -:*unﬂic_t is clum]:-nlled to abandon them to the
enemy, so far as military exigencies permit, leave behind with them
a portion of his medical personnel to assist in taking care of them,
together with the necessary material.
protocol 11 Additional to the Geneva Convention adopted in 1977 also
rovided under Article 10 that all wounded, sick and ship- wrecked persons

p : be treated humanely and shall
ﬂaj:\E{:E:r?ﬁﬁe::Sxtpgsﬁi::dﬁ;rglﬁlS.Eu and attent:iﬂn requir?red b:r their
conditions.

) protection to Medical Units and Establishments, Materials
and Vehicles : -

Mobile medical units and fixed establishments of the medical service
for providing facilities to the sick and wounded persons must I}e respgcted
and protected by the belligerents. Similarly, persons engaged in providing
facilities to sick and wounded persons such as doctors and other personnels,
serving in the mobile medical units and fixed establishments shall be

tected and respected under all circumstances. Material of mobile medical
units of the armed forces which fall into the hands of the enemy shall be
reserved for the care of the wounded and sick.

Vehicles such as aircraft or other means of transport equipped for the
evacuation of the wounded and sick must be treated in the same way as
mobile medical units.

The Geneva Conventions No. I and IT provide for a distinctive emblem
and sign of the medical service of the armed forces. It recognised the emblems
of Red Cross. the Red crescent, or the red lion or red sun on a white ground
as a distinctive emblem. Red Cross insignia shall be respected and shall be
given immunities so long they are genumel;." and legitimately used.

Protocol I to the Ceneva Conventions of 1949 also provided that medical
units and medical transport including properly authorised civilian medical
units and religious personnel be respected and protected at all times and not

be the object of attacks or reprisals.

(3) Treatment of Dead Bodies :

Dead bodies shall not be disgracefully treated and, in particular, they
sbidll Aot be it lited. Th ey shall be collected and buried or cremated on
the battle field by the victor. Belligerents are also required to take measures
to search for the dead and Pr‘ﬁ“-’t!'l"l't their dESpﬂilﬂd-

Protocol | to the Ceneva Conventions of 1949 also provided that each
party to a conflict permit Leams to search for, identify and recover the dead
from battlefield areas and the remains of the dead are to by respecied,
Maintained and marked. |
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(4) Treatment of hich is given t© 2 person captured
jg a status ¥ ] conflict. All the persons Capturey

Prisoners of war -

; an Convention Relat;
lligerent during a war or n rus. Geneva ative |
g; [Eﬂ belligerent do not acquire this Stz 12, 1949 lays down under """'ﬁclz

the Treatment of Prisoners qf War of mlﬂ:fs]iavﬂ fallen into the power gf the
4 that certain categuri_eﬁ ﬂ:'iﬁl:l-ﬂﬂl'ﬁ' of war. They are :_firstly;‘T;mbeﬁ of the
enemy :_ihﬂll be kmwn df-“?j 25 well s membEI'SI“f mﬂltag 0 DfuntE'ET

armed forces of he]i%gﬂm' torces. They acquire the 5 tu; I prisoners o
forming part of such EI_FI:" forming their normal military uties during tp,
war when captured while per f other military and other volungee,

course of hostilities. Secondly, members © movements (i) if they have

i istance
those of organized resistance 17
‘::Ermpﬁ'i:lﬂg:rdlﬂﬁ if they wea;l': distinct uniform: (i) if they carry arms openly,

irdly, non-comba
toms of war. Thirdly, P
ivl if they observe laws and Cus
xiJ;; I:'.,-:.. ci{rl]ian personnel such as correspondents. ZL;PPL};I :“;:fﬂﬂtursl,
labour, cooks. barbers, engineers : prwided they accompany ms unit

of crews including masters, pilots and
under authority. Fourthly. members i I ble treatment under any

. re

apparentices who do not benelit by mo ther inhabitants of

ther provisi tional Law, and fifthly, otner i a town
el DEOVLKIHy 8 JTHE 20 forces without having had time o

who take up arms Lo resist the invading
form themselves into regular armed units provided they carry arms openly
The above implies that persons

and respect the laws and customs of war.
such as traitors, deserters, mercenaries’ and those members of the armed

forces who at the commencement of hostilities are founded within the
territory of the enemy do not acquire the status of prisoners of war.’

International Law protects the prisoners from punishment for their
hostile acts committed prior to capture. They have been guaranteed various
privileges during captivity. Once the claim of a prisoner of being a prisoner
of war Is recognized, the captor State is not free to enforce its own municipal
law or policies except as permitted by International Law. Its hands are tied
in many ways, and further, it is obligated to certain positive actions in terms
of prmfidipg protection, medical care, food and other facilities. The moral and
:?f:l J'{:{;ﬁﬂaliﬂp for providing this preferential status lies in the fact thal

prisoners of war, prior to capture, perfi i
arising ﬂl:ll of their connections wl‘:.h the EE::;H E:Et:t::_ﬁa;}ﬂ[nse 351:311 :?:;E
and quality whi{:h the captor demands of its own nationals or individuals

ﬂﬁlng 5 Wit e allegiance to it. Certain rules as to the treatment
E t:m;;rhuu ‘;ar Wit e bif the l'l_ﬂgue Convention of 1907 under Articles
t the experiences of the First World War- les

were inadequate and incomplete. In July | oF showed that tos 7
States met at Geneva at the invitatio y ¢ 929, representatives of forty-seve”
the revislon and the completion of ni{: the Swiss Government to consice!
prisoners of war. The Conference pmilxuzgdng rules on the treatment .
Gn_a::.eva Convention of_]929 on the P a Convention which is known 2

" The experierices € Frisoners of War,

periences of the Second W he

orld War. again. demonstrated !

1. Article 47 of the Additional
; - Protocol |
that : A mercenary shall not have b t:l the Geneva Conventions of 1949 also
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ility of further revision of the Convention, This led to the adoption of
desirad . Convention {No. 3) Relative to the Treatment of Prisoners of War.
ene” ists of 143 Articles and replaces the Convention of July

: O unvrnr.hun Cons .
" y29. The Convention of 1949 applies to all cases of declared war, and
b s el conflicts which may occur between two or more of the High

g othe! B{: arties, even if the state of war is not recognized by one of them.

Contrat 1::“1”““ shall also apply in those cases of armed conflict which are
The L."nn international character. The above provisions of the Convention

made 1L clear that the status of prisoners of war may be acquired by a
have y not only in war but alsu in armed conflicts. Although, strictly speaking,
ngwmi ;Icsiréhle to call a person prisoner of war who is captured in armed
. th.n (rot in war), the Convention did not make any distinction in their
ik nclature. Persons captured in war as well as in armed conflicts are
called prisoners of war.

The Convention provided that the detaining Power has a number of
duties to perform on humanitarian grounds which include the followings :

(a) Human Treatment of Prisoners.—Prisoner of war must at all
rimes be humanely treated. Any unlawful act or omission by the detaining
power causing death or seriously endangering the health of prisoners of war
js prohibited. Prisoners shall not be subjected to physical mutilation or (o
medical or scientific experiments of any kind which are not justified by the
medical, dental or hospital treatment of the prisoner. Prisoners must at all
tmes be protected particularly against acts of violence or Intimidation and
against insults and public curiosity. Further, they are entitled in all
crcumstances to respect for their persons and their honour.

No information can be sought by subjecting them to threats, insults or
by exposing them to unpleasantness. The captor State is also prohibited from
resorting to physical or mental torture.

(b) Maintenance of Prisoners.—The detaining Power shall be bound
to provide, free of charge, maintenance to the prisoners and for the medical
attention required by their state of health. The expression 'maintenance’
includes fooding, clothing and other facilities which should be provided by
the detaining Power. The basic daily food given should be sufficient in
quantity, quality and variety to keep prisoners in good health. Clothing shall
be supplied to prisoners in sufficient quantity by the detaining Power. The
regular replacement and repair should be assured to them.

e} Equality of Treatment.—The detaining Power shall treat all the
Lﬂﬁmms ﬂqu:.alljr without any distinction based on race, nationality, religious
“i:::iu': political opinions or any other distinction founded on similar
e ':"I} Medical Facilities.—The detaining Power has a duty to provide
"E":E::E care. The cost of treatment, including those of any apparatus
the dEtari'l for the maintenance of prisoners in good health shall be borne by
Mice 5 m';'ﬁ“& Power. Medical inspections of prisoners shall be made at least
“m“i:}&;}uarter Facilities.—Prisoners shall be pr!_wlded quarter facilities
from da to [hﬂEElﬂf the detaining Power. The premises should be protected
pmmmmﬂpness. I'hey should be adeguately heated and lighted. All

F'm"-ride; must be taken against the danger of life. Women prisoners shall

separate dormitories.
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1n5w11cd in all camps, so g,
(H Canteens. _Canteens shall DE d tobacco and ordinary 3ﬂicles:;.

v ¥ |
prisoners may procure foodstulffs. S03P° g5 of local market price.

daily use. The tariff shall never ened only in premises locateq
may be ' s r where the climate is inju

(g) Camps.- _Prisoners pus
land. Prisoners interned in unhfauhg;a;usﬁib‘le ' mare il Ehmat&
far them, shall be removed a3 500Mn P e sanitary  iove mmﬂﬁr};

The detalning Power shall be t:ruugdand o prevent epidemic.
to ensure the cleanliness of camp The captor State is —

f War.—
| ent of Prisoners 0 S rapnal
Lo ullﬂ:ﬂa [E:.IIE t‘::{?:lur prisaners of war when there is @ ge of manpower

ork. Non-commissi
The detaining Power can compel only ™ nrktuh;. <ot FAnk an;n;?lm?ﬁ
officers are required to do only supervisery wnnd- ersons of equivalent gtﬂtﬂl
aptitude must be taken into account. Officers and P e ask for it Cmnpeﬁf;m
shall be given suitable B

Iv

gnly if they themselve: ‘

a prisoner of war to Sflﬁr?ﬂ . f the hostile power is a breach of
Article 130 of the 19489 Geneva

the forces 0
Convention No. 1L i
Inhuman Treatment of Prisoners of war of Gulf \:'::I‘ b" :hE lj'mmd ;

In Gulf War 11 (2003), the d 7 Mol i tates
invaded Iraq and a large number of Iraqi were made Pr’ ¥ ar. They
were kept in different camps such as Abu Gharib Correctional Facility, Al
Baghdadi. Heat base Habbania Camp. On a Gnumberi': of u-r:citj:-;iunisupgsiunem

3 | Iy in violati : eneva Convention elative
were treated inhumanely in violatl it Nt Had Bra

to Prisoners of War of 1949, The Internationa
2004 on the Treatment by the Coalition

(ICRC) in the Report of February _
ar and other Protected Persons i Irag drew the

Forces of Prisoners of W
attention of the (Cpalition Forces to @ number of serious violations of
International Humanitarian Law committed between March and November

2003.
The main violations which were described in the ICRC report include

brutality against protected persons upon capture and initial custody,
sometimes causing death or serious injury; absence of notification of arrest
of persons causing distress among persons deprived of their liberty and their
fﬂrnhhes._ph}fsm'ﬂt or psychological coercion during interrogation to secure
information; prplﬂnged solitary confinement in cells devoid of day-light
excessive and disproportionate use of force against persons deprived of their
liberty resulting in death or injury during their period of internment.

The above inhuman treatment were me
the Coalition Forces during initial custody. dur[fndg Tr:et;?; F;:i?: Eﬁafﬁgigg
durmg_lntermgatipn. For instance, during in[ermgatlnnl ersm%s depriv
:rr::i;[;h;rtfusuﬁg;ﬁ;edtgy the military intelligence wire subjected

Ly - ents ranging from insults i
physical and psychological cu-erci{?n that in SLI:"EEII::H';UI;;?'?JG:IH;'LM w
t{:rtuir;lf:l I':’;J;dﬁr to force them to cooperate with their jntgrmggatﬂrﬁ.
1nhuma(:1 o Ifirﬂfl:::-ltr;.?;mﬁt during interrogations were torturous and
it Wi, tcluded hooding. beatings with hard objects (includine
P arts of the bod ), Slapping, punching, kicking with knees or feet on variol’
pac g qﬂer};.l |:;‘E.'isinghl_.he face into the ground with boots; being strip
mmpletel}f. s Eeﬁfﬁb: ile hﬂld in solitary confinement ir; an empty and
persons deprived of their]Ti%eﬁ;ﬂ::g Etlil:-ﬂdg ?Iljht:ide cells in front ufﬂjn;h:j

. se methods of physic

fo 4
bath
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gence In a systematlc

jral roercion were used by the military intelli
r forms of cooperation

syfhﬂl‘ug . fexs .

Fay 10 gain wor essions and extract information or othe

(o al'l"-'ﬁ'“-'d PEISOTS,
: abhove acts of the Coalition Forces were the flagrant violations of

pevir Convention. Prisoners of war were required to be humanely

il times. Ihey were required not to be subjected to cruel or

(ment and must be protected against all acts of violence.! They

ot to be given torture and other forms of physical an
fession or information.

ired to be used as

Third st
ol At #
[kﬂriﬂﬁ”ﬂ Il‘l’ﬂ
i l"t"l-T“"""i ;
m.h,,h..,;.';.ﬂ coercion for the purpose of extracting con
xtracted under coercion or torture is not requ

the

evidenee ol 8
Jination of Captivity
prisoners may be terminated in two ways i.e., during the
war and after the war. Captivity may be terminated during the war in any
of the following ways. F1II'SH}".1 when sick and wounded prisoners are
rl-'pﬂlrintﬁl (o their home State. Secondly, when sick and wounded prisoners
hanged during the continuance of hostilities on the basis of mutual
¢ between the belligerents. Thirdly. when they are released on
role or promise that they shall not participate in the current hostilities.
Fourthly. when sick and wounded prisoners are sent to neutral territory S0
that they may recover their health—physical or mental, speedily. Capuvity
of prisoners 15 terminated after the war as well. They are required to be
released or repatriated without delay after the cessation of active hostilities.
gur the delay may be justified when the detaining Power proposes [0 conduct
trial for those prisoners who are accused of committing war crimes.
India was criticized by some of the Western writers that it failed to
iriate the Pakistani prisoners jmmediately to whom it has captured in
d that the delay was not

armed conflict in December 1971. It may be note
deliberate. India wanted to repatriate because it was not an easy task to

maintain ninety-two thousand prisoners. Their captivity had created
economic strain and security problems. However, India has its own reasons
for not repatriating the prisoners. In 1973, when an agreement was made
between India and Pakistan, all the prisoners Were repatriated excepting 195
prisoners who were required to face trial for war crimes. After the conclusion
o the Simla Convention these prisoners were also repatriated to Pakistan.

() Protection to Civilian Population
mn:gfre};::;ifylng experiences of a long series of violance, brutality and
wisydifed :g_a:lnst the civilian prupulatiun made it necessary to provide
i R dﬂw:liian p-E‘.rs-unSLIn time of war. Articles 27-33 of the Geneva
belligerents and j“’ ‘C_h are applicable to persons both in the territory of the
character. [y is Iaig ;;;umed territory lay down principles of a more general
5l.ll.l: r. their reli n that civilians are entitled to respect of their persons,
mjm 9 special pmtflu!us convictions and practices and their family rights.
ted with the same :E ‘“!dﬂﬂ account of health, age and sex, they must be
Mg ™ of their race. nrig:-::]rem‘}!ﬂf'l and _withuul any adverse distinction onl
eercised against th political opinion. No physical or moral coertion
them, in particular for the purpose of obtairiing

i

Lode
Aftiglag 13 and 14,

Captivity of



; ke measures of such g
specifically te fa charg

information. It 18 thlst:.l:?:rinl:: or extermination of the protected pe.
cal i res of intimidation and tE"“TiSm fiy,

ynishiment 2 must not be punishﬂd for an offence which are

11 measu
Collective P ciind rsﬂn: ‘
thmltm:t, Protected pe mitted. The Convention also provided for Fecoy )

Fie
have not o the Protecting Powers, to the Interng;
the protect and to the National Red Cross Societies Tlﬂna;
Committee of facilities, wl;l}i“ thﬁf“;j“'“ of Militay,
organisations tjonal security for the fulfilment of their task,
considerations and natic n Population from the Effece of

Civilia
protection of the he Geneva Convention of August 12 1849

P | I Additional to t
:ﬂiﬁiing Tl::ﬂfife protection of Victims of International Armed Conflieys

i une 8, 1977." is the most important treaty codifyjp,
cuﬁcﬁi?uméﬂﬁﬁr?;iﬂmal humanitarian law since the adoption of thehrfuu?_
tall;nvenﬂuns themselves. The Prnmr:ﬂl_ Funt&ins a n;.lmhl?r of additiony
provisions relating to the treatmenrt of civilian persun? n ?I‘h an;ad conflicrs
between two or more of the parties (0 the Convent };Jtril e Protocol al,
applies in armed conflicts in which peoples are fig Ing against colonjy
dornination and alien occupation and against racist regimes in the exercise

of their right of self-determination.
The Protocol provided that the distinction between the civilian

population and combatants shall be maintained. Civilian population and
individual civilian shall be respected and protected against dangers arising
fromi military operations. They shall not be object of attack. Acts of threat
of violence which may spread terror among the civilian population are

prohibited.
' The Protocol also distinguished the civilian objects from military objects.
Operations may be carried on only against military objectives. They are those
objects which by nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture
or neutralization in the circumstances ruling at the time, offers a definit
military advantage. All other objects are civilian objects. In case of doubt 8
tr:t whether an object is military or civilian, the Protocol provides that if the
5 E;;-::“e ufdwurst'!ig,la house or other dwelling or a school which is normally
g ;cate a.clfr I:I‘ln'!hﬂn purposes is used to make an effective contribution 19
tary action, it shall be presumed that they are not being so used. In the
conduct of military operations, constant care shall be taken to spare €
civilian population, civilians and civilian objects, The P also laid dov®
the provisions relati ivili L rotocol '
p ing to civilian, civil def ' d thelr
personnels. They shall - efence organisations an
5 : b be respected and protected ntitled t°
perform civil defence tasks except in P E':.t - They Ehal? ko ecessity
Protection shall be given to them unlese they 2 e MY D ich ar

ha : ss they co ks wh
ﬂnﬁirrl:rlet;t:ﬁ s an s By been prﬁl?;lzln::;gﬂ?s o ommitted &
L S R t::'-?:heﬁ }u ther committed by civilian or military agents-
particular, murder :uEt:l:::: ";;: F'}I‘Fﬁlnal or mental well being of pﬂl"-“"“f" :;
punishments and mutilation, all kinds (physical or mental) corpor®

It is to be noted that the ' ]

P rsé

acceptance in view of its cuntinul:r!%h;?;tlisuk; i}r W Ghiadn neﬂrg" uﬂ':m: o
of its ratification and &

L The Prowocol vpencd for slgnature on

must be B

Dll‘tﬂrrﬂ}er 12, 1977
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i latory acts ad d

and regu y adopted with a view to {

slative ot of It i ts construction, and
o lishmen s associated regime,

[ 18" ¢ estab & must forth be repealed or

w ineffective, except where of continuing relev
ance to Israels

r;ﬁgali“" of reparation. -
0 rt further foun that Israel h

he cou as the obligat

T damage cause to all the natural or legal Peg:s‘;:s cc::ceﬁf:::ie

raﬂﬂn for the y _
repd™" i recalls the established jurisprudence that "The essential principle

| gntaine in the act_ual notion of an illegal act....is that reparation must, as
Fﬂ: as ossible. wipe out Lall the consequences of the illegal act élnd
:,.eslab”ﬁh the situation Wh“flh would, in all probability, have existed if that
| act t been cummlttl_’.'l:!, Israel is accordingly under an obligation to
: he land, orchards, olive groves and other immovable property seized
| n any natural or legal person for purposes of construction of the wall in
| the Occupied P 31&?““‘?“ Territory. In the event that such restitution should
| orove to he mater:all; impossible, Israel has an obligation to compensate the
| rersons in question for the damage suffered. The Court considers that Israel
| also has an obligation to compensate, in accordance with the applicable rules
of [nternational Law all natural or legal persons having suffered any form
of material damage as a result of the wall's construction.

(6) Limitations on Means and Methods of Use of Force :

Additional Protocol I of 1977 in order to make warfare less brutal and
{ inhuman stated that rights of the parties to the conflict to adopt methods
and means of warfare are not unlimited. The Protocol in this direction made

a number of provisions which includes the followings : ,
of weapons, projectiles and materials and

(a) Employment

methods of warfares which cause superfluous injury or unnecessary
sufferings to human beings are prohibited.

(b) Employment of such methods or means of warfare which are

intended or may be repeated to cause widespread, long term and
severe damage to the natural environment are prohibited.
(©) To kill, injure or capture an adversry by resort to perfidy is

prohibited.
(d) Attack against a pers

distress is prohibited.
(e) Attack against an enemy fors de combat is prohibited.

It is to be noted that the work in this direction continued even after
the adoption of the Protocol 1 in 1977. The United Nations Conference on
Prohibitions or Restrictions of Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects
ilidupted a Convention on October 10, 1981 of the sam® name cummnnly.cai]e_yd
nhumane Weapons Convention. The origin of the Convention lies in
Elfm;:"!ary International Law and two of its key principles : that the right
not HIE.‘E[‘e"tE to adopt means or methods of warfare in armed conflicts is
met unlimited and that the employment in armed conflicts of means and

hods of warfare causing indiscriminate effects or of a nature to cause

s w "
Uperfluous injury or unnecessary suffering is prohibited. '
The Convention has a format of an ‘Umbrella Treaty under which

SEE? fic agreements can be subsumed in the form of Protocols. The following
Protocols were attached to the Convention which are =

on parachuting from an aircraft in
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(1) Protocol of Non 5E of weap
Protocol Pf‘i’h'h’wd i t-,:ﬁich in the humarn

(o injure by [ragmen
by X-rays. trictions on the Use of
or ReS
prohibitions % 1) (1980)." The pMing;

(2) Protocol on (Protocol
, . and opther Iotge
e rr:.fﬁ.,.? on May 3: 1996 by which the scope of the C““"Entintj-
was am ! ntEl‘l'lﬂl ﬂunﬂictﬁ. The Protocol camg "l'ltrl

was expanded 10 cﬂ;::%f] 593 As on December 31, 2000, it hag s,

force on Decem r
Restrictio

State Parties.

(3) Protocol on prohibitions of
Weapons {Protoco I IHED}. The S
circumstances the making of the civilian popu ation, as such the
by incendiary weapons and restrict their ys

object of attack

apjains: military objects- ‘
May 1996 pruhlbited the employment o

(4) Protocal IV concluded on
laser weapors specially designed as their sole combat functions o
one of their functions 1s 0 cause permanent blindness to the naked
eyes and the transfer of such weapons. As on December 31, 2000,

the Protocol had 56 State Parties.
(5) Protocol V on Explosive Remnants of War (2003).
provides scope for the

The Convention being an ‘Umbrella Treaty’
conclusion of additional specific agreements. The Convention along with

Protocol I, 1T and 11l entered into force on December 3. 1983. The Protocy

IV entered into force on July 30, 19987
(7) Law on Non-International Armed Conflicts :
Non-international conflicts or internal armed conflicts are referred ©
ace in the territory of a State between its armed

those conflicts which take pl
forces and dissident armed forces or other organised armed groups Thus,
civil war, civil strife and threshold internal conflicts are im:lu;iﬂd in

non-international armed ;
of conflicts which take a hiﬁﬂ;?tsﬂr::{ iali‘f' presently the most frequent typ*
have broken out or erupted in a numb vilians. In recent years such confic”
Bissau, Kosovo, Eritrea and Ethiopia E"Iljh{::l; States including Angola, Guined
}’Eﬂr:-:llre simply ignored by the Wurh-d cumstit:;ti‘:;h have bean golog ™ ¥
::u:u'mdu.;u:tJ :::‘1 e J0F, feesvevn Conventions of 1949 undrer Article 3 ped UF
of armed mTfrll'-mmmatmna.l armed conflicts by providi I“; I:E?m?he cast
of one of the lIll—:it Tt[;ur an international :haractg sl i at - e territa?
igh Contacting Parties, each Parrtym:: rt?lngc:;i{;t s
e
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