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JAMMU & KASHMIR REGISTRATION ACT

Object of the Registration Act

The purpose of the Registration Act, amongst othieigs, is to provide
a method of public registration of documents stoagve information to
people regarding legal rights and obligations agsbr affecting a
particular property, and to perpetuate documentstwimay afterwards
be of legal importance, and also to prevent fraRdgistration lends

inviolability and importance to certain classeslo€uments.

Registration is deemed to prevent fraud. The obggctegistering a
document is to give notice to the world that suathoaument has been
executed. Registration of a document does not cdhéetitle over the

property as mentioned in the document registered, doovides an



evidence of such transactions being registeregdoas which title over
the property could be established. For registrabfbdocuments relating
to conveyance of properties belonging to Governmiectl bodies or
religious institutions, “No Objection Certificatas required from the

relevant authorities concerned.

Registration of a document is notice of all thetdastated in that
document. The purpose of the Jammu and KashmirsRation Act,

1977, as disclosed in its provisions, is to providermation to people,
who may deal with property as to the nature andrextf rights which a
person may have affecting that property. In otherds it is to enable
people to find out whether any particular piecepadperty, with which

they may be concerned, has been made subject te particular legal

obligation.

Further registration gives solemnity/seeiousnessfaoin and legal
Importance to certain classes of documents by tingc¢hat they shall
be registered. Another purpose is to perpetuateirdents which may
afterwards be of legal importance; and the genaugbose is to put on
record and enquire what the particulars are andase of land what

obligations exist with regard to it.

The provisions of the registration Act are veryefally designed to
prevent forgeries, procurement of conveyances atgages by fraud or
undue influence - K. Roy and Bros v. RamanthdaR 2945, Cal 37. It



must also be noticed that, as observed by Suprevnet @ the case of
Lachhman Dass v. Ram Lal and Another, 1989 (3) 99Vthat the real
purpose of registration is to secure that everysmerdealing with
property, where such document requires registratitay rely with
confidence upon statements contained in the documera full and

complete account of all transactions, by whicle titlay be affected.

The object of the Registration Act, 1908, has baecinctly putforth by
the Honourable Apex Court in SURAJ LAMP & INDUSTRBE(P)
LTD. vs. STATE OF HARAYANA [(2009) 7 SCC 363] in ¢h

following words:

“Registration provides safety and security to temti®ns relating to
Immovable property, even if the document is lostlestroyed. It gives
publicity and public exposure to documents thenet®venting forgeries
and frauds in regard to transactions and executbrdocuments.
Registration provides information to people who mdgal with a
property, as to the nature and extent of the rig¥tigch persons may
have, affecting that property. In other words, nalkles people to find
out whether any particular property with which theg concerned, has
been subjected to any legal obligation or liabiktyd who is or are the
person(s) presently having right, title, and insérm the property. It
gives solemnity of form and perpetuate documentghlwhare of legal
iImportance or relevance by recording them, whe@lgemay see the

record and enquire and ascertain what the partw@ee and as far as



land is concerned what obligations exist with reigtar them. It ensures
that every person dealing with immovable propergn aely with
confidence upon the statements contained in thistezg (maintained
under the said Act) as a full and complete accofi@l transactions by
which the title to the property may be affected aadure extracts/copies

duly certified.”
The Jammu and Kashmir Registration Act

The Jammu and Kashmir Registration Act, was passd®20. Later,
the Act was amended in 1977. It extended to thelevbhbthe Jammu
and Kashmir and came into force in 1978. The Actaw called as the

Registration Act, 1977.

The Registration Act, 1908 (which isa Central Act), now applicable
to Jammu and Kashmir with effect from October 31, the day the

state will be formally bifurcated into two Union Territories.

The Jammu and Kashmir State Administrative Council (SAC) has
after the JK Reorganisation Act,2019, approved creation of a new
Department of Registration to provide hasde free and speedy
service to people for registration of documents pertaining to
property, mortgage etc. The new Department of Registration is
being created under the Registration Act, 1908 (which is a Central

Act), now applicable to Jammu and Kashmir with effect from



October 31, the day the state will be formally bifurcated into two

Union Territories.

The Department of Registration shall function under the overall
administrative control of the Revenue Department. SAC also
approved appointment of Additional Deputy Commissioners and
Sub-Divisonal MagistrategAssistant Commissioners Revenue to
exercise the powers of Registrars and Sub-Registrars, respectively,
within such jurisdiction to be notified by the Revenue Department

for purposes of the Registration Act, 1908.

The new registration act also changes the authorities who control
the registration of land transactions. Under the state law, the

registration of such transactions had to go through thejudiciary.

Definitions [Section 2]
In this Act, unless there is anything repugnarthaasubject or context-

(1) " addition" means the place of residence, and the professane, of

a person described, and, in the case of a permaesident of the state,
his father's name, or where he is usually descrédmedhe son of his
mother, then his mother's name and in case of ethniomen, her

husband’s name;



(2) " book" includes a portion of a book and also any numlhaheets
connected together with a view of forming a bookportion of a book
and the information storage devices like floppycditard disc or

compact or any other device;

(3) "district" and "sub-district" respectively means a district and

subdistrict formed under this Act;
(4) omitted

(5) " endorsement” and" endorsed" include and apply to an entry in
writing by a registering officer on a rider or @ing slip to any

document tendered for registration under this Act;

(6) "immovable property" includes Iland, buildings, hereditary
allowances, rights to ways, lights, ferries, fisegror any other benefit
to arise out of land, and things attached to thethear permanently
fastened to anything which is attached to the edth not standing

timber, growing crops or grass;

(7) "lease" includes a counterpart, kabuliyat, an undertakegultivate

or occupy, and an agreement to lease;

(8) "minor" means a person who, according to the personaltdaw

which he is subject, has not attained majority;



(9) "movable property" includes standing timber, growing crops and
grass, fruit upon and juice in trees, and propestyevery other

description, except immovable property; and

(10)' representative” includes the guardian of a minor and the

committee or other legal curator of a lunatic ootd
POWERS AND FUNCTIONS OF REGISTRAR
(1)Power to superintend and control Sub-Registrars

Every Sub-Registrar shall perform the duties of diice under the
superintendence and control of the Registrar insghdistrict the office

of such Sub-Reqgistrar is situate. [Section 68]
(2) Power to rectify any act or omission

Every Registrar shall have authority to issue (Wheton complaint or
otherwise) any order consistent with this Act whible considers
necessary in respect of any act or omission of Sup-Registrar
subordinate to him or in respect of the rectificatiof any error
regarding the book or the office in which any doemmnhas been

registered. [Section 68]
4. Power to Hear Appeal

The registration work is carried out by the Sub-R&Egrs in their sub-

areas according to their jurisdictional or terigbisub-divisions in each



district under the control of the Registrar posfed the aforesaid
purpose at the district headquarters. If the SulpdR@ar refuses the
registration or lingers it for no cogent reasontloe person affected
otherwise feels aggrieved from the treatment ofrtteeed out to him at
the office of the Sub-Registrar, then he may makeraplaint thereof to

the Registrar of the district for redressal ofdmgvance.

In a case, it was held that, after a documentgsstered, the Sub-
Registrar ceases to have jurisdiction over theendttis only before the
registration of the document that, for reasonsdadxrorded, the Sub-
Registrar can refuse to register the document withe mandate of
Section 71 of the Registration Act, 1908. Howegeich an order of the
Sub-Regqistrar, refusing the registration of thewfoent in question can
be appealed before the Registrar under Sectionf TBeoRegistration
Act, 1908. [Bina Murlidhar Hemdev v. Kanhaiyalal kram Hemdev,
AIR 1999 SC 2171]

5. Registration by Registrars in certain cases

Any Registrar may in his discretion receive andisig any document
which might be registered by any Sub-Registrar slihate to

him.[section 30]

6. Registration or acceptance for deposit at peivasidence



In ordinary cases the registration or deposit auhoents under this Act,
shall be made only at the office of the officerrauized to accept the

same for registration or deposit.

Provided that such officer may, on special casagshown, attend at
the residence of any person desiring to presentoeurdent for
registration or to deposit a will, and accept fegistration or deposit

such document or will. [Section 31]

In the certain cases (viz; persons who by reasdoodily infirmity are

unable without risk or serious inconvenience sattend ; persons who
are in jail under civil or criminal process ; andrgons exempt by law
from personal appearance in Court) ; the Registréub-Registrar, as
the case may be, if satisfied that the power-afratty has been
voluntarily executed by the person purporting tothe principal, may
attest the same without requiring his personal nddace at the

office.[section 33]

To obtain evidence as to the voluntary nature ef éxecution, the
Registrar or Sub-Registrar may either himself gah® house of the
person purporting to be the principal, or to thd ia which he is
confined, and examine him, or issue a commissiom Fos

examination.[sec 33]

7. Enquiry before registration



No document shall be registered under this Actesslthe person
executing such document, or their representatiassigns or agents

authorised as aforesaid, appear before the ragtefficer.

Provided that, if owing to urgent necessity or umdable accident all
such persons do not so appear, the Registrarsesaahere the delay in
appearing does not exceed four months, may dinattan payment of a
fine not exceeding five times the amount of thepproregistration fee,
In addition to the fine, if any payable under sact5, the document

may be registered.
8. Enforcing the Appearance of Executants and \Wges

If any person presenting any document for regisinatbr claiming under
any document, which is capable of being so predendesires the
appearance of any person whose presence or testimoecessary for
the registration of such document, the registeoffgcer may, in his

discretion, issue a summons requiring him to appédhe registration
office, either in person or by duly authorised dgeas in the summons

may be mentioned, and at a time named thereinigse86]

9. On registering any non-testamentary documeatingj to immovable
property, the Registrar shall forward a memoranadirmuch document
to each Sub-Registrar subordinate to himself in sghsub-district any
part of the property is situate. The Registrarlshlab forward a copy of

such document, together with a copy of the map lan dif any)



mentioned in section 21, to every other Registnawhose district any

part of such property is situate.[section 66]

10. Powers of civil court

The Registrar may, for the purpose of any enquinydér section 74),
summon and enforce the attendance of witnessesc@ng@el them to
give evidence, as if he were a Civil Court, andniieey also direct by
whom the whole or any part of the costs of any seiehuiry shall be
paid, and such costs shall be recoverable asyflithd been awarded in

a suit under the Code of Civil Procedure.

PART I11: OF REGISTRABLE DOCUMENTS
Section 17: Documents of which registration is compulsory:

Section 17 of the Indian Registration Act 1908, deals withe th

documents that are compulsory to be registered.
(1) The following documents shall be registeredneky:
(a) instruments of gift of immovable property:

The word gift is not defined in the RegistrationtAmt in common
parlance it is understood in much the same sengeé iasdefined Iin
section 122 of the Transfer of Property Act, Whielads: “Gift is the
transfer of certain existing movable or immovableoperty made

voluntarily and without consideration, by one persmlled donor, to



another called the done and accepted by or on fbehaone”. Such

acceptance must be made during the lifetime ofdther and while he
Is still capable of giving. If the done dies bef@eceptance the gift is
void. Section 123 of the Transfer of Property Aeguires that the
transfer of immovable property by way of gift must effected by a
registered instrument signed by or on behalf ofdbeor, and attested

by at least two witnesses.

Thus, a document by which rights in immovable propeare
surrendered without any consideration is in efeedeed of gift which
under section 17 (a) requires registratiodira singh v. Punjab Singh,
1925 Lah 183. Section 17 (1) (a) is not attracté@nvthe deed of gift
relates to immovable property , but all instrumesftgift of immovable
property must be registered whatever be the valymraperty — Proto
Kolitah v. Mottea Kaolitah.

An unregistered gift deed, therefore, cannot beal usecreate a title to
immovable property -Rup Narain Panday v. Sheo Dagar Tewari,
1939. An instrument of gift which effect an immediatransfer of
ownership falls under this clauskough the instrument provides that
whatever called upon by the done, the donor woxétete a registered
gift deed — S. Chinna Buddha Sahib v. Raja Subart6ty.

Mudim Gifts Not Compulsory Registrable:



All instruments of gift except those executed byMaslim are
compulsorily registrable under the Act. The Apexu@an Hafeeza Bibi

v. Shaikh Fareed, 2011, held that the position is well settled, vilhias
been stated and restated time and again, thahitbe essentials of a gift
under Mohammadan Law are: 1. declaration of thelhyifthe donor; 2.

acceptance of the gift by the done and 3. delio¢ossession.

Though, the rules of Mohammadan Law do not mak&ngressential to
the validity of a gift; an oral gift fulfilling althe essentials make the gift
complete and irrevocable. However, the donor magoneg the

transaction of gift in writing.

Asaf A. A. Fyzee in Outlines of Mohammadan Law{esan this regard
that writing may be of two kinds: (i) it may meraigcite the fact of a
prior gift; such a writing need not be register@i.it may itself be the
instrument of gift; such a writing in certain ciragtances requires
registration. He further says that if there is ald@&tion, acceptance and
delivery of possession coupled with the formal mmstent of a gift, it
must be registered. Conversely, the author says$ tbgistration,
however, by itself without the other necessary @bk, is not
sufficient. Thereupon the Division Bench of the @abserved: “In our
opinion, merely because the gift is reduced toimgiby Mohammedan
instead of it having been made orally, such writthaes not become a

formal document or instrument of gift.



When a gift could be made by Mohammadan orally,nié$ure and
character is not changed because of it having besie by a written
document. What is important for a valid gift unédohammadan Law is
that three essential requisites must be fulfillgge form is immaterial if
all the three essential requisites are satisfigwsttiniting valid gift, the
transaction of gift would not be rendered invaliec@use it has been
written on a plain piece of paper. The distinctibat if a written deed of
gift recites the factum of prior gift then such das not required to be
registered but when the writing is contemporanaeaitis the making of
the gift, it must be registered, is inappropriatd does not seem to us to

be in conformity with the rules of gift in MohamnaadLaw”.

The Apex Court further observed: “We find ourselvies express
agreement with the statement of law from Mulla; nBiple of

Mohammadan Law, page 120....(i.e.)......it is not theunegment that
in all cases where the gift made is contemporanamtise making of the
gift then such deed must be registered under sectid of the
Registration Act. Each case would depend on its faets”. In this case
the Supreme Court approved the views of CalcuttghHiourt in Nasib
Ali case and the Gauhati High Court in Md. Hesahuddse.

The Court further observed that the judgments deda@ by Andhra
Pradesh High Court, Jammu and Kashmir High CouttMadras High
Court do not lay down the correct lauHafeeza Bibi v. Shaikh Fareed,
2011.



Exemption of Muslim Gifts from registration and the Doctrine of

Constructive Notice:

Registration of a document is notice of all thetdastated in that
document. The purpose of the Jammu and KashmirsRation Act,
1977, as disclosed in its provision is to providéimation to people,
who may deal with property as to the nature andrextf rights which a
person may have affecting that property. In otherds it is to enable
people to find out whether any particular piecgudperty, with which
they may be concerned, has been made subject te particular legal
obligation. Further registration gives solemnity farm and legal
Importance to classes of documents by directiort thay shall be

registered.

Another purpose is to perpetuate documents which after words be
of legal importance; and the general purpose ipubon record and
enquire what the particulars are and in case ol lhat obligations
exist with regard to it. The provisions of the Regition Act are very
carefully designed to prevent forgeries, procurentérconveyances or
mortgages by fraud or undue influence k= Roy and Bros v.
Ramanthdas, AIR 1945 Cal 37.

In Brahma Nath v. Chandra Kali, AIR 1961 Pat 79, Patna High Court
observed: The real purpose of registration is tauethat every person

dealing with property, where such dealings reqeggstration may rely



with confidence upon the statements contained enrégister as a full
and complete account of all transactions by which tlile may be
affected unless indeed he has actual notice of samegistered

transaction which may be valid apart from registrat

Given this context, the relevant question is whetihe exemption of
Muslim Gifts operates against the Spirit of the R&gtion Act or does
it make the doctrine of constructive notice inefifiee vis-a-vis Muslim
gifts of immovable property? The answer of coursi lve in negative.
Under the Muslim Law requirement of delivery of pession to
complete a qift reinforces the doctrine of condiugc notice. Muslim
Law of gift attaches great importance to possessiorseisin of the
property gifted (Kabz-ulKamil) especially of immdsMa property —
Kathessa Umma v. Narayanath, AIR 1964 SC 275. Tddakh says that
Seisin in case of gift is expressly ordained andlgguoting from the
inayah refers to the Hadis of Prophet declaring thagift is not valid
unless possesseExplanatin |l appended to Para 8 of Section 3 ef th

Transfer of property Act reads as:

Any person acquiring any immovable property or any share or interest
in any such property shall be deemed to have notice of the title, if any, of

any person who is for the time being in actual possession thereof.

It follows that the actual possession operates @snatructive notice of

the title. Therefore, the requirement as actualedst of possession of



the subject matter of the gift operates as consteiaotice even without

the registration.

(b) other non-testamentary instruments which purport or operateto
create, declare, assign, limit or extinguish, whether in present or in
future, any right, title or interest, whether vested or contingent, to

or in immovable property;
Comment:
The conditions necessary for the application ofised7 (1) (b) are:

a. The instrument in question must be non-testaamngndertaining to

Immovable property;
b. It must not be instrument of gift of immovabl®perty;
c. It must purport or operate to —

I. create, declare, assign, limit or extinguish,etier in present or in

future;

ii. any right, title or interest, whether vestedcontingent;

lii. to or in immovable property; and

Iv. the property is situated in a district where #ct is in force.

Meaning of non-testamentary document was givelnmao Singh v.

Lachman Singh, it means a document which is plainly intended#o



operative immediately and to be final and irrevdeabis a

nontestamentary document.
Scope of following words:

Create: Every non-testamentary instrument which meansrtbas the
effect originating some right, title or interestimmovable property will

be governed by the words ‘createGhulam Ahmad v. Ghulam Qadir.

Declare: In section 17, the word declare is placed alonth Wireate’,
‘limit’ or ‘extinguish’ a ‘right’, ‘title’ or ‘inte rest’ and these words imply
a definite change of legal relation to the propdayyan expression of
will embodied in the document referred to. Thereftdre word ‘declare’
Implies a declaration of will, not a mere statemeht fact -Ghulam
Ahmad v. Ghulam Qadir.

Assign: The term ‘assign’ means to convey, to transfemhtdagor
property. Therefore, a document by which the mgugassigned all his
rights and interest in the immovable property scibje the mortgage
debt and interest thereon must necessarily beteegts—Barsik Nandi

v. Gurdas Pal.

Limit: Limit connotes restriction on some right or i&trin immovable
property, for instance, an agreement with the toeslinot to alienate
any of the property till the debts were paid afjits rights in immovable

property —Lalji Dasv. Chet Ram.



(c) non-testamentary instruments which acknowletlye receipt or
payment of any consideration on account of thetimeadeclaration,
assignment, limitation or extinction of any sucghti title or interest;

Comment:

To attract the applicability of the above provisibhas to be shown that
the document in dispute is a non-testamentary unsnt
acknowledging receipt of a consideration on accoahtcreation,
declaration, assignment, limitation or extinctioh amy right, title or

interest -Ghulam Mohammad v. Shri Subhan.

In other words, to attract this clause followingotwonditions must be

satisfied:
I. Document must be the receipt of consideration; and

li. Document, must, prima facie, be an acknowledgenof payment
of some consideration on account of the creatiogc¢ladation,

assignment, limitation or extinction of a rightldior interest.
(d) any partnership deed;
Comment:

Section 17 of the J&K Registration Act contemplamsmpulsory
registration of any partnership deed. Howeverttat the Registration
Act contemplates is the registration of a deedavtnership and not the

registration of partnership as such under the Ragisn Act. Non



registration of a partnership under the Registrafdat would not, thus,
affect the partnership, its affairs and the rigintd liabilities, which it or

its partners have under the J&K State Partnersbip 1996.

In Hemkund Transport Service v. Union of India and Others, 2008,
J.P. Singh, J. observed:

Although section 17 prescribes the compulsory tegfisn of any
partnership deed, section 49 does not contemplaye affect of its
nonregistration. Non- registration of compulsorgis¢éerable documents
under section 17, entails the consequences, whiehneentioned at
clauses (a) (b) & (c) of section 49. This sectimcaompletely silent as to
the effect of non-registration of partnership de&dpressions ‘such
property’ and ‘conferring such power’ appearingsection 49 (c), refer
only to the property i.e. immovable property andvpoi.e. power to
adopt as mentioned in section 49 (a) & (b) of thegiRtration Act. It,
therefore, follows that the rigour of section 17raguiring compulsory
registration of a partnership deed has been diluiigll the omission of

partnership deed from the purview of section 4thefRegistration Act.
(e) any adoption deed;
Comment:

Under (Central) Registration Act of 1908 adoptiaed is not required
to be compulsorily registered; because it is net ddoption deed by

which the rights of the adopted son are createtthmiadoption itself



and any wording in the adoption deed cannot eitheate or limit any
rights which the adopted son gets by his adopttowever, under J&K
Registration Act ‘any adoption deed’ requires colapry registration —

Vishvanath Ramji Karale v. Rahibai Ramji Karale.
(f) any non-testamentary authority to adopt; and
Comment:

Under (Central) Registration Act of 1908 ‘auth@#ito adopt a son,
executed after the 1st day of January, 1872, ahdarderred by a will’
Is compulsorily registrable. However, under J&K B&mtion Act ‘any
non testamentary authority to adopt’ is required b® registered
compulsorily. The difference between the two i4 tha later is gender

neutral, former is gender specific.

(g) leases of immovable property for any term exceeding one year,

or reserving ayearly rent exceeding fifty rupees;

Provided that the Government may, by order pubiisimethe Jammu
and Kashmir Government Gazette, exempt from theatipa of this

subsection any such leases executed in any digripart of a district.
Comment:
In order to attract the section 17 (1) (g), a leasst be-

(a) of immovable property;



(b) for term exceeding one year, and
(c) must reserve a yearly rent of more than Rs. 50.

Unless the deed itself mentions the rent to be paatly, it cannot be
said that the lease reserves yearly rent and ds thec deed is not
compulsory registrable Bharamarth Department v. L. Basant Lal.
However, a lease for two years does not cease #lbase for a term
exceeding one year merely because it providestiigatenant could be
evicted, if he committed a breach of terms and thsrefore,
compulsorily registrable under clause (g) of sectit/ of the J&K
Registration Act +shwar Dutt v. Sunder Singh.

(h) non-testamentary instruments transferring or assigning any
decree or order of a court or any award when such decree or order
or award purports or operates to create, declare, assign, limit or
extinguish, whether in present or in future, any right, title or

Interest, whether vested or contingent, to or in immovable property;
Comment:

In order to attract the section 17 (1) (h), follagi conditions are

necessary,

(a) there must be a non-testamentary instrumeatimgl to immovable

property;



(b) it must either transfer or assign;
I. any decree or order of a court or ii. any award.
(c)such decree or order or award must purport eraip;

I. to create, decree, assign, limit or extingu(sthether in present or in

future);

ii. any right, title or interest (whether vested @wntingent) in such
property.

In Krishan Lal v. S. Pal Singh, AIR 1968, S obtained a compromise
decree for ejectment from a house against R. S tadproperty in
dispute to P by means of a sale deed and also bysma an agreement
transferred the decree obtained against R to Pth®masis of the sale
deed and the agreement P sought to eject R fronsukieproperty,
however, R took an objection that the transfer ssignment of decree
being unregistered was not receivable in evideticevas held that
document or agreement is covered under Section1ll7h) and is

Inadmissible on account of being unregistered.

(i) any document which purports or operates to effect any

contract for sale of any immovable property.

Comment:



Earlier contract for sale of immovable property wad required to be
registered, however, by the Amendment Act of 20°Ahy document
which purports or operates to effect any contramt $ale of any

Immovable property” is now compulsorily registrable
(2) Nothing in clauses (b) and (c) of sub-sectionafiplies to-
(i) any composition deed; or

(i) any instrument relating to shares in a joint StdCkmpany,
notwithstanding that the assets of such compangisbim whole or in

part of immovable property; or

(ili) any debenture issued by any such company and meeatirgg,
declaring, assigning, limiting or extinguishing amght, title or interest,
to or in immovable property except insofar as titers the holder to the
security afforded by a registered instrument wheréle company has
mortgaged, conveyed or otherwise transferred thelavor part of its
Immovable property or any interest therein to #astupon trust for the

benefit of the holders of such debentures; or

(iv) any endorsement upon or transfer of any debemssteed by any

such company; or

(v) any document other than the documents specifiedaunse (i) of
subsection 1 not itself creating, declaring, asamn limiting or

extinguishing any right, title or interest of thalwe of one hundred



rupees and upwards to or in immovable property,nestely creating a
right to obtain another document which will, whexeeuted, create,

declare, assign, limit or extinguish any such righie or interest; or

(vi) any decree or order of a court [except a decrexdar expressed to
be made on a compromise and comprising immovaliegoty other

than that which is the subject-matter of the suproceeding;] or
(vii) any grant of immovable property by government; or
(viii) any instrument of partition made by a revenuecefiior

(ix) any instrument relating to loan granted under @uitth of cabinet
order No 1547-C of 1953 dated 15th December, 1953;

(x) any order granting a loan under the Jammu andriashovernment
Aid to Agriculturist and Land Improvement Act, 187a&r the Land
Improvement Act, 1893; or instrument for securihg tepayment of a
loan made under that Act; or (x-a) any instrumegiating to loan
granted to displaced persons for construction afske or for petty

trade:

(xi) any endorsement on a mortgage-deed acknowledgen@diiment
of the whole or any part of the mortgage-money, ang other receipt
for payment of money due under a mortgage whemdbeipt does not

purport to extinguish the mortgage; or



(xii) any instrument which purports or operates to fearland in favour
of state or a Panchayat constituted under the Jamnil Kashmir
Village Panchayat Act, 2008.

Section 18
Documents of which registration is optional:

Any of the following documents may be registereddemthis Act,

namely:

(a) leases of immovable property from year to yearfor any term
below one year, and receiving a yearly rent of espgfty or less and

leases exempted under section 17;

(b) instruments (other than wills) which purport @perate to create,
declare, assign, limit or extinguish any rightletibr interest to or in

movable property;

(c) wills; and

(d) all other documents not required by sectioniollZe registered.
Comments;

The registration of following documents are optiona

(a) leases not covered under section 17 (1)(9);

(b) instruments affecting change in legal relatomovable property;



(c) wills because they are recoverable by subseéqissiaration of the

testator.

In other words, all the documents which does ndtdader section

17(1) are not compulsorily registered.
Section 18-A
Document for registration to be accompanied by true copy ther eof:

Notwithstanding anything contained in this Act, tlegyistering officer
shall refuse to register any document presentdunofor registration

unless such document is accompanied by a true tbepgof.

Part XI1

Of Refusal to Register

Section 71

Reasons for refusal to register to be recorded.- (1) Every Sub-
Registrar refusing to register a document, excapghe grounds that the
property to which it relates is not situate withirs sub-district, shall
make an order of refusal and record his reasonsudoh order in his
book No. 2. and endorse the words "registratiorused” on the

document; and, on application made by any persoecugg or



claiming under the document shall without paymemd annecessary

delay, give him a copy of the reasons so recorded.

(2) No registering officer shall accept for regagion a document so
endorsed unless and until, under the provisionsihafter contained, the

document in directed to be registered.

Section 72

Appeal to Registrar from orders of Sub-Registrar refusing

registration on ground other than denial of execution.-

(1) Except where the refusal is made on the groohdlenial of
execution, an appeal shall lie against an ordera oub-Registrar
refusing to admit a document to registration (whetine registration of
such document is compulsory or optional) to thei&ewy to whom such
Sub-Registrar is subordinate, if presented to Retistrar within thirty
days from the date of the order; and the registray reverse or alter

such order.

(2) If the order of the Registrar directs the doeunftrto be registered and
the document is duly presented for registratiorhivithirty days after
the making of such order, the Sub-Registrar shadlyothe same, and

thereupon shall, so far as may be practicablepvolthe procedure



prescribed in sections 58, 59 and 60; and suclstragjpn shall take
effect as if the document had been registered whevas first duly

presented for registration.

Bina Murlidhar Hemdev v. Kanhaiyalal Lokram Hemdev, AIR 1999
SC 2171

In this case, it was held that, after a documentegistered, the Sub-
Registrar ceases to have jurisdiction over theendittis only before the
registration of the document that, for reasonsdadxrorded, the Sub-
Registrar can refuse to register the document withe mandate of
Section 71 of the Registration Act, 1908. Howegeich an order of the
Sub-Regqistrar, refusing the registration of thewfoent in question can
be appealed before the Registrar under Sectionf TBeoRegistration
Act, 1908.

The question that arose for adjudication in thisecavas the following:
Whether a person admitting the execution of sexfedocuments before
the Sub-Registrar can afterwards raise a questiantis initials were
there only on some of the pages and not on apdyes?

It was held that, a person executing and admitseiges of documents
before the Sub-Registrar cannot afterwards denyexmtence of some

of documents bearing his signatures, while adngittive others.



Section 73:

Application to Registrar where Sub-Registrar refuses to register on
ground of denial of execution.- (1) When a Sub-Registrar has refused
to register a document on the ground that any petso whom it
purports to be executed, or his representative ssiga, denies its
execution, any person claiming under such document his
representative, assign or agent authorised assafdrenay, within thirty
days after the making of the order of refusal, wpplthe Registrar to
whom such Sub-Registrar is subordinate in ordestablish his right to

have the document registered.

(2) Such application shall be in writing and shadl accompanied by a
copy of the reasons recorded under section 71thendtatements in the
application shall be verified by the applicant iammer required by law

for the verification of plaints.

Section 74:

Procedure of Registrar on such application.- In such case, and also
where such denial as aforesaid is made before stiREgn respect of a
document presented for registration to him, thei®eg shall, as soon

as conveniently may be, enquire-

(a) whether the document has been executed,;



(b) whether the requirements of the law for theetipeing in force have
been complied with on the part of the applicanperson presenting the
document for registration, as the case may be, sstoaentitle the

document to registration.

Section 75

Order by Registrar to register and procedure thereon.- (1) If the
Registrar finds that the document has been execatet that the
requirements have been complied with, he shallratfie document to

be registered.

(2) If the document is duly presented for regisbratwithin thirty days
after the making of such order, the registeringceff shall obey the
same and thereupon shall, so far as may be pra&jcéollow the

procedure prescribed in sections 58, 59, and 60.

(3) Such registration shall take effect as if thecument had been

registered when it was first duly presented foistegtion.

(4) The Registrar may, for the purpose of any eryquinder section 74,
summon and enforce the attendance of witnessesc@ng@el them to
give evidence, as if he were a Civil Court, andniieey also direct by

whom the whole or any part of the costs of any seishuiry shall be



paid, and such costs shall be recoverable asyflithd been awarded in

a suit under the Code of Civil Procedure.

Section 76
Order of refusal by Registrar .-
(1) Every Registrar refusing-

(a) to register a document except on the grount ttiea property to
which it relates is not situate within his distriot that the document

ought to be registered in the office of a Sub-Regisor

(b) to direct the registration of a document urgbmtion 72 section 75,

shall make an order of refusal and record the rea$or such order in
his Book No. 2, and, on application made by anys@erexecuting or
claiming under the document, shall, without unnsagsdelay, give him

a copy of the reasons so recorded.

(2) No appeal lies from any order by a Registraganrthis section or

section 72.



Section 77
Suit in case of order of refusal by Registrar .-

(1) Where the Registrar refuses to order the doatiteebe registered,
under section 72, or section 76, any person clamimder such
document, or his representative, assign or ageay, mithin thirty days
after the making of the order of refusal, institutethe Civil Court,
within the local limits of whose original jurisdioh is situate the office
in which the document is sought to be registereduit for a decree
directing the document to be registered in suchcefif it be duly
presented for registration within thirty days aftee passing of such

decree.

(2) The provisions contained in sub-sections (2) &) of section 75
shall, mutatis mutandis apply to all documents, presented for registration
In accordance with any such decree, and, notwitkdgtg anything
contained in this Act, the document shall be remg® in evidence in

such.

The Government may amalgamate with any office demgistrar any
office of a Sub-Registrar subordinate to such Regis and may
authorise any Sub-Registrar whose office has beeansalgamated to
exercise and perform, in addition to his own poweand duties, all or

any of the powers and duties of the Registrar towhe is subordinate:



Provided that no such authorisation shall enalfeilaRegistrar to hear

an appeal against an order passed by himself dnidefct. [section 7]
Commentary

Registration of documents of immovable propertiss compulsory
according to Section 17 of the Indian Registrathan, 1908 and Section
54 of the Transfer of Property Act,1882. Howevdrere are certain
circumstances under which the registering authormign refuse
registration of documents under the Indian RedisinaAct, 1908. The
refusal could be on the ground of jurisdiction loé¢ sub-registrar or for
non-compliance of rules and procedure. Some ofjtbends on which
there could be a refusal by the sub-registrar ¢ister a document are

listed below:

» The document has corrections, alterations, erasunteslineations
blanks, which are not attested by the executant.

» The description of the property is insufficientitentify and the
document is not accompanied by a copy of the mém ps
required under the relevant provisions.

» The document is presented after prescribed timi. lim

» The document is presented by a person who hagjhbtad present
it.

» The executants or their authorised representafigssigns, agents

did not attend to registration within the prescdlbene.



» The sub-registrar is not satisfied as to the idgrdf the person
appearing before him as executant or he is nottiftesh to the
satisfaction of the sub-registrar.

» The date of execution is not mentioned in the dantnor correct
date is not possible to be ascertained or the aflagxecution is
altered making it impossible to ascertain.

» The Sub-registrar is not satisfied as to the rafhgerson appearing
as agent or representative or assignee.

» The execution is not admitted by person said teehexecuted or
his agent.

» The person supposed to have executed the docusenminor,
idiot, lunatic, not competent to contract.

» In case where the executant is dead and the ewachti such
deceased person is denied by his representatassanee.

» In case of more than one representative of theadeckand when
some of them admit the execution and others demgxiecution, it
will be treated as refusal and registration maydbesed.

» The death of the person who is supposed to haveuted is not
conclusively proved when the document is preserigdhis
representatives or assignees.

» The sub-registrar is not satisfied as to the faexecution of Will

presented after the death of the testator or donor.



» The prescribed fee, penalty under any other lafoioe for time

being has not been paid
Refusal Endorsement

If the refusal is on grounds other than denial xadaeition, the Sub-
registrar is required to endorse the document "Redion refused"
and also record his reasons in prescribed booles p€&hson executing
the document or any person claiming under such meati may
request the sub-registrar to provide him a copyhef reasons for
refusal, which shall be furnished without unnecssskelay and no
fee shall be charged. In this connection, Sectibfl)7of the Indian

Registration Act is relevant.

When a document is refused to be registered andoreed
accordingly, the recourse open to the aggrievedgpers to file an

appeal to higher authorities and orders thereoairdd.
APPEAL TO THE REGISTRAR

When the registration of a document is refusedronirgds other than
want of jurisdiction or on denial of execution, thggrieved party
may appeal in writing to Registrar of the DistroetOfficer in charge,
District Registrars office, along with a copy ofusal order and the
document. The appeal may be presented by the appélimself or
agent or through his advocate. The appeal shaltdferred within 30

days from the date of refusal order.



If the document is in possession of some othergoersther than
appellant and requires time to present such doctsrtée registrar

will grant time.

Further, in cases where the sub-registrar is gadisihat the executant
Is deliberately keeping away to avoid registratmnhas gone to a
distant place and not likely to return within pnéised time to admit
registration, the sub-registrar may refuse to tegishe document

treating the absence of the executant as denatexfution.

In case the sub-registrar refuses registratiorrdasons of denial of
execution the persons claiming under such documettieir agents
may appeal in writing to the registrar within 30ydaf the order of
refusal supported by a copy of the reasons forsedfiand the
document along with verification of the statememsade in the

appeal.

In the case of denial of execution, only the claimander such
document or his agents shall appeal and the apiplicahall be duly
verified. In other cases the appeal may be filedH®y executant or
claimant or his agent. In the case of refusal tpster the Will after
the death of the testator by the sub-registrarathygeal can be filed

by the executor of the will before the Registrar.

The registrar will conduct enquiry, as to the exscy compliance of

various laws, proper payment of stamp duty and digéng satisfied



shall order for the registration of the document.chse if he finds

reasons for refusal are correct, he may also rehesesgistration.

In case of appeals, on the grounds of insufficaethils to identify
the property, Registrar has no power to call fother description of

the property.

The condition of enclosing a copy of the reasomsrdfusal by sub-
registrar against which appeal or application isfgmred, may be
waived by the registrar and decide the case basetherits and

demerits.

If the registrar reverses the order of the substesi and orders for
registration of the documents, such document h&® tpresented for
registration within 30 days of such order. The @ned sub registrar
shall obey the order and shall proceed with thdastedion. The

registration of such document shall be operatiwnfrthe date on
which it was first presented for registration aetused and not from

the date of actual registration.
Refusal by Registrar

The Registrar may refuse the registration for wanjurisdiction or
that, the document has to be registered in sulstragioffice, or for
the reasons recorded by the sub registrar, he igald the reasons
for refusal in records and furnish a copy of suefisons to the party.

The aggrieved party may approach the civil couthiviwhose limits



the office of registration is located. Such appged to be done within

30 days of the Order of refusal by the registrar.

Under Section 73, the application has to be maderdehe Registrar,
and it is, therefore, the Registrar who can enterthe application
against the order of the Sub Registrar refusinggister a document on
the ground of denial of executiofection 750f the Act empowers the

Registrar to pass orders for registration of a duamni.

An inquiry underSection 74Reqistration Acshould be made by the

Registrar himself. He cannot delegate his powearnygone else. A Sub
Registrar holding such an inquiry under an ordathefRegistrar cannot

be said to be acting in execution of fRegistration Acin any

proceeding or inquiry under that Act. An order fibe prosecution

underSection 82Regqistration Acbf a witness who gives evidence

before the Sub Registrar in such an inquiry is \grionlaw.

The provisions oEection 74are mandatory and the District Registrar
has no jurisdiction to refer the matter to his Digpthe Sub Registrar,
and if it is so referred, any proceedings or oradede by the Sub
Registrar ordering the petitioner to be prosecutedllegal. Section
74 provides for the procedure how the Registrar loaproceed on an

application undefection 73of the Act.

Part X1V



Of Penalties

81. Penalty for incorrectly endorsing, copying, trandating or
registering documents with intent to injure.- Every registering
officer appointed under this Act and every persompleyed in his
office for the purposes of this Act, who being det with the
endorsing, copying, [translating, registering diinfy a true copy
of any document]presented or deposited under its/igiDNS,
endorses, copies, translates [registers or filasie copy of such,
document] in a manner which he knows or believdsetancorrect,
intending thereby to cause or knowing it to be llikihat he may
thereby cause injury, as defined in the Ranbir PEoae, to any
person, shall be punishable with imprisonment fdemn which
may extend to five years, or with fine, or with lbot

82. Penalty for making false statements, delivering false
copies or trandations, false personation, and abetment.-

Whoever,-

(a) intentionally makes any false statement, whretimeoath or not, and
whether it has been recorded or not, before anycesffacting in

execution of this Act, in any proceeding or inquimyder this Act; or



(b) intentionally delivers to a registering officér any proceeding under
section 19 or section 21, a false copy or trarmiatif a document, or a

false copy of a map or plan; or

(c) falsely personates another, and in such assuwharhcter presents
any document or makes any admission or statementawoses any
summons or commission to be issued, or does amgr @bt in any

proceeding or enquiry under this Act; or

(d) abets anything made punishable by this Act;

shall be punishable with imprisonment for a termolhmay extend to

five years, or with fine, or with both.

83. Registering officers may commence prosecutions.- (1) A
prosecution for any offence under this Act coming the
knowledge or a registering officer in his officiedpacity may be
commenced by or with the permission of the InspeGieneral, the
Registrar or the Sub-Registrar, in whose territodestrict or sub-

district, as the case may be, the offence has t@®mitted.

(2) Offences punishable under this Act shall bable by any Court or
officer exercising powers not less than those dflagistrate of the

second class.



84. Registering officers to be deemed public servants.- (1)
Every registering officer appointed under this Aball be deemed
to be a public servant within the meaning of thenlita Penal
Code.

(2) Every person shall be legally bound to furnisformation to such

registering officer then required by him to do so.

(3) In section 229 of the Ranbir Penal Code the dwotjudicial
proceeding" shall be deemed to include any proogeainder Act.

In the case ofiHafeeza Bibi & Ors. v. Shaikh Farid, (2011) 5 SCC 654, the Supreme Court of India
held that, the position in regards to gift(s) unlierslim law is well settled and the same has been
stated and restated time and again, that is, Hrerthree (3) essentials of a gift under the
Muhammadan law, these af&) Declaration of the gift by the dond@) Acceptance of the gift by
the donee; an(B) Delivery of possession. Though rules of Muhammadando not make writing
essential to the validity of a gift, an oral guifflling all the three (3) essentials makes thi¢ gi
complete and irrevocable. However, the donor magrethe transaction of gift in writing.

8. If a Muslim gifts an immovable property to a Hinby way of a written document, does it require
registration? No.



APPEALS

Procedure when Registration is refused:

Every Sub-Registrar refusing to register a document shall make an
order of refusal and record his reasons for such order in book Il. He
should endorse the words 'Registration refused' on the document. In an
application made by a person executing or claiming under the
document the Sub-Registrar shall without payment and unnecessary
delay give him a copy of the reasons so recorded. When the Sub-
Registrar has refused to register a document on the ground that the
executor denies its execution, any person claiming under such
documents, may within 30 days after making the order of refusal, apply
to the concerned Registrar accompanied by a copy of the order of
refusal of the Sub-Registrar. The statements in the application shall be
verified by the applicant in the prescribed manner. In such cases, and
also where such denial of execution is mad 'before the Registrar himself
the Registrar shall, enquire whether the provisions of law have been
complied with by the applicant. If the Registrar finds that the document
has been executed and the said legal requirements have been complied

with he shall order the document to be registered.



If the document is presented for registration within 30 days, after the
making of such order, the sub-registrar shall obey the same and shall
register it as prescribed. Such registration shall have effect as if the
document had been registered when it was first duly presented for

registration.



