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Legal Aid:
Concept of Legal Aid and Constitutional M andate;
Historical Perspective of Legal Aid in India

The Concept of Legal Aid and Constitutional Mandate

Legal Aid implies giving free legal services to theor and needy who cannot
afford the services of a lawyer for the conductaafase or a legal proceeding in
any court, tribunal or before an authority. Legat As the method adopted to
ensure that no one is deprived of professionalcadand help because of lack of
funds. Therefore, the main object is to provideakqustice is to be made available
to the poor, down trodden and weaker section akgndn this regard Justice P.N.
Bhagwati rightly observed that:

“The legal aid means providing an arrangement ia #Hociety so that the
missionary of administration of justice becomeslgascessible and is not out of
reach of those who have to resort to it for enforeet of its given to them by law,
the poor and illiterate should be able to apprdhetcourts and their ignorance and
poverty should not be an impediment in the wayhefrtobtaining justice from the



courts. Legal aid should be available to the pout dliterate, who don't have

access to courts. One need not be a litigant toaddoy means of legal aid.”

Therefore, legal aid is to be made available topiha@r and needy by providing a

system of government funding for those who canffot@the cost of litigation.

Legal aid strives to ensure that constitutionadgke is fulfilled in its letter and
spirit and equal justice is made available to tberpdowntrodden and weaker
sections of the society. It is worthy to mentiorattlihe Constitution of India
provides (Art 39), that State shall secure that dperation of the legal system
promotes justice on a basis of equal opportunitg, shall in particular, provide
free legal aid, by suitable legislation or schemmem any other way, to ensure that
opportunities for securing justice are not deniedahy citizen by reason of
economic or other disability. Constitution of Indilso makes it obligatory for the
State to ensure equality before law and a legaésysvhich promotes justice on a
basis of equal opportunity to all (Articles 14 &f{1) of the Indian Constitution).

The Supreme Court of India got a major opporturidy make an emphatic
pronouncement regarding the rights of the poor smmligent in judgment of
Hussainara Khatoon V. St of Bihar (1980)1SCC98, revltlee petitioner brought to
the notice of Supreme Court that most of the utidalls have already under gone
the punishment much more than what they would lgatdad they been convicted
without any delay. The delay was caused due talityabf the persons involved to
engage a legal counsel to defend them in the emgrthe main reason behind their
inability was their poverty. Thus, in this case twoairt pointed out that Article 39-
A emphasized that free legal service was an inaliEnelement of reasonable, fair
and just' procedure and that the right to free llegavices was implicit in the

guarantee of Article 21.



Two years later, in the case of Khatri v. Statédfar ( AIR 1981 SC 262.), the
court answered the question the right to free leghlto poor or indigent accused
who are incapable of engaging lawyers. It held that state is constitutionally
bound to provide such aid not only at the stageialf but also when they are first
produced before the magistrate or remanded from tartime and that such a right
cannot be denied on the ground of financial comdggar administrative inability
or that the accused did not ask for it. Magistraies Sessions Judges must inform
the accused of such rights. The right to free Isgalices is an essential ingredient
of reasonable, fair and just procedure for a permused of an offence and it
must be held implicit in the guarantee of Articlé and the State is under a
constitutional mandate to provide a lawyer to arcuaed person if the
circumstances of the case and the needs of justiceequire. The State cannot
avoid this obligation by pleading financial or admstrative inability or that none

of the aggrieved prisoners asked for any legal aid.

In Suk Das v. Union Territory of Arunachal Prad€alR 1986 SC 991) , Justice
P.N. Bhagwati, emphasized the need of the cre#ttimd¢egal awareness to the poor
as they do not know the their rights more partidulaght to free legal aid and
further observed that in India most of the people ving in rural areas are
illiterates and are not aware of the rights comf@mpon them by law. Even literate
people do not know what are their rights and emtignts under the law. It is this
absence of legal awareness they are not approaaHawgyer for consultation and
advise. Moreover, because of their ignorance drdrdcy, they cannot become
self-reliant and they cannot even help themselVkat is why promotion of legal
literacy has always been recognized as one ofriheipal items of the program of
the legal aid movement in the country. | would #agt even right to education
would not fulfill its real objective if educatiorbaut legal entitlements is not made



accessible to people and our constitutional promfderinging justice to the door

steps of the people would remain an illusion.

Justice Krishna lyer, had rightly said that :if @spner sentenced to imprisonment
Is virtually unable to exercise his constitutioraald statutory right of appeal
inclusive of special leave to the Supreme Courtwant of legal assistance, there
is implicit in the Court under Article 142 read WwiArticles 21 and 39-A of the
Constitution, the power to assign counsel for sugtrisoned individual for doing
complete justice‘(M.H. Hoskot v. State of Maharagl{t978) 3 SCC 81).

It is a statutorily recognized public duty of eagteat branch of government to
obey the rule of law and uphold the constitution rhgking rules to effectuate
legislation meant to help the poor (Order 33, R#leCode Civil Procedure,1908.)

Though the law has been enacted to protect the theogovernments are lazy to
iImplement the enacted law. The same was observ&lpseme Court in State of
Haryana v. Darshana Devi (AIR 1972 SC 855) , tha¢ ‘pboor shall not be priced
out of the justice market by insistence on couet-Bnd refusal to apply the

exemptive provisions of order XXXIII, CPC.

Thus,the system of Legal Aid is principally desidrte help the poor, socially
deprived and backward classes of our populatiomn kdctause of their poverty or
illiteracy suffer from legal incompetence, i.e., @aability to further and protect
their interests through active assertion of legglits. Therefore, the idea of legal
aid, comprehends within its ambit all those measwkich are adopted to reduce
the legal incompetence of this handicapped sedaifopopulation. Prof. Menon
merits attention as he necessitates the studygafl leid as a dynamic concept
which relates law to 'Social Justice." Taking Leda as an aspect of social
justice would mean that it is not only an integralt of administration of justice



through courts but is also related to other aspgetding with promotion of legal
literacy which would help in removing legal incongece and making the people

aware of their legal rights and entitiements.

Equal access to justice, can only be achievedeifiwbaker sections of the society
are provided free legal assistance. It is only tinam the constitutional principle of
equality before law and equal protection of the sawan be given a real and
purposeful meaning. However, it was not until 197&t in India, this philosophy

of Free legal Service was embodied and given aesbponstitutional obligation

in Art. 39-A of the Constitution of India. Articl&9-A reads: "The State shall
secure that the operation of the legal system ptesnjoistice, on a basis of equal
opportunity and shall, in particular provide, foedal Aid, by suitable legislations
or schemes or in any other way, to ensure thatryopities for securing justice are
not denied to any citizen by reason of economiother disabilities." In other

words, the Directive Principles make it obligatdoy the State to provide Free
Legal Aid to needy and indigent people so thatigess not denied to them merely

because of poverty.

Articles 14 and 22(1) also make it obligatory foe tState to ensure equality before
law and a legal system, which promotes justice twasis of equal opportunity to
all. Legal aid strives to ensure that Constitutigrladge is fulfilled in its letter and
spirit and equal justice is made available to tberp downtrodden and weaker
sections of the 0 society. Legal assistance isiamgh Article 142 read with
Articles 21 and 39A to assign counsel for such isgmred “individual” for doing

complete justice.

The Apex Court caution that now time come for Imdiadiciary to sensitize

themselves to the need of doing justice to theelargsses of people to whom



justice has been denied by a cruel and heartlesstgdor generations (Sunil Batra
v. Delhi Administration, AIR, 1978 SC 1675) and reaits stand clear that this
new change has to come if the judicial system Isettome effective instrument of

equal justice, for without it, it cannot survive fong.

A separate legislation, The Legal Services Autkiokict, 1987 has been enacted
to constitute the Legal Service Authorities to pdevfree and competent legal
services to the weaker sections of the societynsu®e that opportunities for
securing justice are not denied to any citizen égson of economic or other
disabilities and to organise Lok Adalats to sedina the operation of the legal
system promotes justice. The Legal Services AuilesriAct establishes statutory
legal services authorities at the National, Statd ®istrict level. It makes

provisions in relation to Lok Adalat. The main ety of the Lok Adalat is to

provide quick justice at less expense.

Legal assistance from State can be claimed astemedtright, therefore, the word
legal- service is being used in place of legal-aghal Services' are of two types:

A) Pre-litigation Legal Services and B) Post-litiga Legal Services.

Pre-litigation legal services include: i) Legal edtion ii) Legal advice iii) Legal

Awareness, iv) Pre-litigation settlement etc.

Post-Litigation Legal Services Traditionally legatl has been provided at post-
litigation stage. Post litigation legal serviceslude — appointment of lawyer for
indigent, reimbursement of process fee, witnessgsenditure, court fee etc. by
the State.

Historical Development of Legal Aid in India



The concept of providing aid to the people undsabliity in a judicial process

existed very much in the British mind which wastlfier nourished by the global

developments and'socio legal'’consciousness. Thie &uind formal expressions

during the process of codification in British Indifter the passing of the Charter
Act of 1833 and the introduction of the InstituteLaw Commission in the year

1834 (Law Commission of India, Fourteenth Repod| i/ 1958).

In 1878, The Criminal Procedure Code, 1878 was tedawhere some leverage
was extended to the accused under sec. 340 obtes acknowledging the right of
the accused to be defended by a pleader, i.e. enbaged by the accused at his
own cost. However, under the Criminal rules of pcacof High Court, legal aid
was available at the states cost to the poor atigent accused in cases involving
capital punishment only.

On the other hand, in the civil processual systédnustice, the code of civil
procedure 1908, by way of Order XXXHI, provided t@visions of legal aid in
the pauper suits without payment of court fees.efspn is said to be a pauper
when he does not possess sufficient means to ehabl® pay the fees prescribed
by law for the plaint in the suit.

History records that in 1924, at Bombay, a legdl society was registered as an
outcome of the community efforts of some enlightenghilanthropic lawyers to
provide free legal services to the poor. The somimisciousness and demand for
legal aid in India received a boost when in 1944Cammittee, under the
Chairmanship of Lord Rushcliffe, was appointed nogure what facilities at that
time existed in England and wales for giving legdlice and assistance to the
poor persons and to make such recommendationppasied to be desirable, for
the purpose of securing that poor persons in nédegal advice may have such
facilities at their disposal and also for modifyiagd improving, so far as seems
expedient, the existing system whereby legal ardase available to poor persons
in the conduct of litigation in which they are cemwed, whether in civil and
criminal courts. The Rushcliffe Committee submittedreport in 1945, the main
recommendations made therein may be reproducedbelo

1. Legal aid should be available in all the coarid in such manner as will enable
persons in need to have access to the professielpathey require;



2. This provision should not be limited to thoseovdre normally classed as poor
but include a wider income group.

3. Those who cannot afford to pay anything for lege should receive this free of
cost. There should be a scale of contributionstfose who can pay something
towards costs;

4. The cost of the scheme should be borne by #ite, diut the scheme should not
be administered either as a department of stdtg mcal authorities;

5. The legal profession should be responsibleHeradministration of the scheme,
except that part of it dealt with under the Poasdirer's Defence Act;

6. Barristers and solicitors should receive adezmjusmunerations for their
services;

7. The term ‘poor’ person’ should be discarded #ra&l term “assisted person”
adopted.

On acceptance of the recommendations of the Réfgh€@ommittee, the British
Parliament passed the LEGAL AID AND ADVICE ACT 194PEncouraged by
the appointment of the Rushcliffe Committee in Engl and submission of report
by the Committee on the subject of Legal Advice asdistance to the poor, the
dynamic Bombay Legal Aid Society, immediately, ire tsame year, invited the
attention of the Government to the said reportargfested for the appointment of
a similar Committee in India to examine the quesbé legal aid to the poor, and
the problem of legal aid.

After Independence

India became independent on 15th August, 1947 amstifution of India was
adopted on 26th November, 1949 declaring India asowereign democratic
republic which promised to secure Justice, LibeEguality, Fraternity and the
dignity of the individual. The Preamble to the Citnsion of India solemnly
promises to secure to all its citizen : “JUSTICEcial, economic and political;
LIBERTY, of thought, expression, belief, faith amdrship EQUALITY of status
and of opportunity; and to promote among themFERATERNITY assuring the
dignity of the individual”.



The welfare and social justice are the polity afithand the Legal aid is a service,
which the modem welfare states owe to its citizéfter independence legal aid
has been the subject of inquiry of several higlell@ommittee, appointed by he
states and the Central Government, some of whielliacussed below :

Report of the Bombay Govt, committee on Legal andiadvice, 1949

The Government of Bombay appointed a Committee 87191 under the
Chairmanship of Justice N.H. Bhagwati to consider guestion of the grant of
legal aid. in civil and criminal proceedings to pquersons, persons of limited
means and persons belonging to backward classeandke recommendations
for making justice more easily accessible to the=sons.

Some of the important opinions and suggestions nadehe committee are
appended below : a) It is emphasised that legaisagdservice, which the modem
welfare state owes to its citizen.

b) The problem of legal aid under modem concepaictme obligations of the state
Is to be treated on a par with other social insteasthemes like old age pensions,
free educations, free medical relief and thereftive state must take upon itself the
responsibility of providing legal aid to poor pemscand persons of limited means.
c) The Committee recommended that in the extendeense of legal aid, persons
belonging to backward classes and other scheduibésl'should be presumed to
be prima facie entitled to legal aid at the state'st.

d) It was recommended that legal aid should bengivat only to the plaintiff or
petitioners or complainants but also to the defatgjaespondents and accused in
all courts.

e) With respect to the test to. be applied befosntgof legal aid the committee
recommended (i) means test (ii) prima facie caseaed laid down the details in
this respect.

f) The committee recommended for the creationlefjal aid fund.

g) The administration 6fthe scheme of legal aidusthde in the hands of legal aid
committees formed for specified areas all overstiage

Bengal Committee
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The committee considered the question of granttate said to indigent litigants
and the report embodied a. complete scheme foill Edaalong with valuable
recommendations like the Bombay committee.

Law Minister’'s Conference in 1957

The question of providing Legal Aid to the poor wassed and discussed at the
Law Minister's Conference, held in 1957, where thkowing conclusion were
made : i) Each state should formulate a schemieda aid to the poor;

i) The scheme may envisage appointment of comestiat different levels to
entertain applications from the poor for legal aahd to examine whether the
applicant have a prima facie case and deserve aid;

iii) The scheme should enable requisitioning of seevices of every member of
the bar upto six cases in a year;

Iv) At the experimental stage, the scheme may drmdd by executive orders;
v) Each state should forward to the Ministry of Ltn@ schemes formulated by it.

In 1958 the Law Commission submitted it's Fourtbergport to the Government
on reforms of judicial administration where a fcilapter was devoted to legal aid.
The commission stated : “The rendering of legaltaigoor litigants is not a minor
problem of procedural law but a question of fundatae Character. The
Commission, headed by Mr. M.C. Sitalvad, made tb#owing important
recommendations and suggestions :

1. Free legal aid to the poor persons and a peyEdimited means is a service,
which the modem state and in particular a welféaa¢esowes to its citizens. The
state must, therefore, accept this obligation aalenavailable funds for providing
such legal aid to poor persons and persons ofddniteans.

2. The legal profession must in the main, if natirely, accept the responsibility
for the administration and working of schemes afaleaid. This responsibility
should be discharged by the profession by orgamiaimd by serving on bodies
which will render legal aid, and representing imrte poor persons or persons of
limited means on the payment of only a proportibthe fees payable on taxation.
3. The legal profession owes a moral and sociabatibn to poor members of

10



society, which it must discharge by very membethef profession doing a certain
amount of legal work free for poor persons.

4. The scheme for legal aid to poor persons ansbpsrof limited means outlined
by the Committee on legal Aid and Advice appointad the Government of

Bombay in 1949 and the scheme, outlined by the \Besgal Committee should

with suitable modifications made in the light oté needs and conditions, be
adopted by all states as soon as financial comdifoermit.

5. The states should, pending the implementationswéh schemes, make
provisions for legal aid in gradual stages.

6. Measures in furtherance of legal aid ... shtw@lddopted immediately.

7. Bar Associations should take immediate meastoesender legal aid on a
voluntary basis.

International Commission of Jurists, 1959

A committee on ‘judicial and legal profession untlez rule of law” at New Delhi
Congress of International Commission of Juristsesged the view that “the State
have an obligation to provide legal aid to thosewahe unable to pay for it if the
rights and remedies of individual under the ruldas¥ were to be given practical
reality.

The Central Government Scheme, 1960

In 1960 the Central Government drew'up a schemé&fal aid. the chief features
of the scheme were : a) The legal aid scheme sh@utiven statutory force.

The State Governments in a conference of state Mawsters in 1962 again
expressed their inability to bear the financialdauir involved in the scheme.

In 1961-1964 the legal aid received attention ef @overnment in the Report of
the Commission for SC and ST where they were ifledtas a class belonging to
lowliest of the low in the socio-economic set up.

National Conference on Legal Aid, 1970
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A conference known as National Conference on LAd@l 1970 was convened in
1970 (by the Institute of Constitutional & Parliam@y studies) to consider the
matter of Legal Aid and the schemes for the saméhe conference it was agreed
upon that there was urgent need of providing legdiwidely and the conference
wanted a law for imposing a statutory obligationtloa state to provide legal aid to
the poor. In the follow up action of the recommedrates, made in the National
Legal Aid Conference, the Government of India hadhtroduce in Parliament, in
1970 an Amendment to the Advocate’s Act, 1961, @uhate’s Amendment Bill
1970 Bill No. 40 of 1970) whereby the Bar Counctésacalled upon to take the
responsibility of legal aid without getting finaati assistance from the
Government.

Report of the Expert Committee appointed by Centr@overnment 1973
(Krishna lyer Committee)

The Government of India appointed the Expert Conemiton Legal Aid by an
order dated 27 October, 1972 under the Chairmarghipstice V.R. Krishna lyer
for giving suggestions & making recommendationgtun issues relating to legal
aid viz, : a) to consider the question of makingikable to the weaker sections of
the community and persons of limited means in gdraand citizens belonging to
the socially and educationally backward classemmicular, facilities for :

1) legal advice so as to bring among them an avem®if them constitutional and
legal rights and just obligations and for the awoice of vexatious and
unnecessary litigation; and

i) legal aid in proceedings before civil, crimirahd revenue courts so as to make
justice more easily available to all sections a& tommunity; b) to formulate,
having regard to the resources available, a sclieregal advice and aid for the
purposes aforesaid; and c) to recommend the timearamner in which the scheme
may be implemented.

In 1973, a new Criminal Procedure Code, 1973 waacted. In the new Code,
provision of Section 303 provided that “any persaoused of an offence before a
Criminal Court or against whom proceedings ardtunstd under this code, may of
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right be defended by a pleader of his choice” ardtiBn 304 was inserted to
specifically provide legal aid to the accused hgwo sufficient means to engage a
pleader, at state expense in certain cases.

Central Government Committee, 1976

In 1976 the Central Government appointed anothennutiee, consisting of
Justice P.N. Bhagwati, as Chairman and Justice KrBhna lyer as member, with
a view to establish an adequate and vigorous Igg@alice programme in all the
states of the country on an uniform basis. The watception of legal aid, as
postulated by the committee include:

(i) spreading awareness and consciousness amergptr about their rights and
benefits

(i) treatment of the class problems of the poochs as fighting against all
institutions which deny to them participation amdu® in the income and wealth of
the community, fulfillment of basic needs like foattd essential requirements,
housing problems, allocation of resources for theialth and education, criminal
law which suppresses them in the name of law addrpr

(i) socio-legal research into the legal and hegal problems of the poor and
(iv) helping the poor to organise themselves sb tiiey can assert their rights.
Incorporation of Legal Aid in the Constitution ofridia

The successive reports of the committees, appofotestudy and implementation
of legal aid services; conferences; global vievespect for human rights; rapid
strides towards achievement of socio-economic gaadssocial justice, landmark
judgements and observations of the Supreme Coudgard to equal justice and
providing legal aid as the constitutional obligatiof the state, and strong
awareness in general of the necessity and urgemcpraviding legal aid,
stimulated the government to give “Legal Aid” atstary expression in the
Constitution.

Following the Swaran Singh Committee’s recommemndatiFree Legal Aid” got
specific expression and the constitutional statys4Bnd Amendment of the
Constitution by incorporating it in PART IV of th€onstitution, as an essential
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part of equal justice, and therefore, a new anduske provision of Article 39A
was inserted in 1976. Simultaneously, Entry No. MAs incorporated in the
concurrent list pertaining to Administration of tlas so that both the Central and
State Government could legislate on the matteringl to legal aid, imposing
constitutional obligations on both the Centre atateS Article 39A states as under:
Article 39A : “EQUAL JUSTICE AND FREE LEGAL AID : he State shall
secure that the operation of the legal system ptesnjoistice, on a basis of equal
opportunity, and shall, in particular, provide friegal aid, by suitable legislation
or schemes or in any other way, to ensure thatryopities for securing justice are
not denied to any citizen by reason of economicter disabilities”.

Significantly in 1976 Civil Procedure Code Amendrnéct, 1976 was passed,
amending widely the several provisions of the CRibcedure Code including
Order XXXIII and XLIV relating to providing legalid to the indigent persons.
The benefits of legal aid, as granted earlier ®itidigent plaintiff for instituting
suits is now made available to the indigent defatglalso by inserting Rule 17
which provides that any defendant, who desireddadpa set off or counter claim
may be allowed to set up such claim as an indigerdons. Simultaneously, rule
18 in Order XXXIIl, Civil Procedure Code has alseen inserted by the said
Amendment Act which provides that subject to thevigions of Order XXXIII,
the Central or State Government may make such songpltary provisions as it
thinks fit for providing free legal services to #swho have been submitted to sue
as indigent persons.

It may be mentioned that many states, either biutetaor by Rules have been
providing legal aid to certain categories of litigg from different time since even
before the submission of the Gujrat Committee’®repnd thereafter. Some of the
rules framed by different states making provisi@mrsgranting legal aid may be
cited as under:

1.Maharastra Legal Aid to backward Classes Rul@8312. Pondichery legal aid
to the Poor Scheduled Castes Rules, 1971. 3. ThatGegal aid Rules, 1972 :

Gujrat legal advice Rules, 1972. 4. Jammu & KastBeineduled Castes (Grant of
legal aid) Revised Rules, 1971 : J & K legal aidpgrsons serving in Defence
Forces Rules 1973
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