UNIT-1

THE SUPREME COURT RULES, 1966

In exercise of the powers conferred by Article 145 of the Constitution, and
all other powers enabling it in this behalf, the Supreme Court hereby
makes, with the approval of the President, the following rules, namely
“THE SUPREME COURT RULES, 1966"”. These rules may be cited as the
Supreme Court Rules, 1966.

Order I

Important Definitions (2):

2. (a) ‘advocate’ means a person whose name is entered on the roll of
advocates prepared and maintained by a State Bar Council under the
Advocates Act, 1961 (25 of 1961).

2. (b) ‘advocate on record’ means an advocate who is entitled under
these rules to act as well as to plead for a party in the Court.

2. (k) ‘judgment’ includes decree, order, sentence or determination of
any Court, Tribunal, Judge or Judicial Officer.

(2) (q) 'Senior advocate’ means any advocate so designated under
subsection (2) of section 16 of the Advocates Act, 1961 (25 of 1961), and
all such advocates whose names were borne on the roll of the senior
advocates of the Court immediately before the commencement of Chapter
IIT of the Advocates Act, 1961.

ORDER X
DOCUMENTS

1. The officers of the Court shall not receive any pleading, petition,
affidavit or other document, except original exhibits and certified
copies of public documents, unless it is fairly and legibly written,
type-written or lithographed in double-line spacing, on one side of
standard petition paper, demy-foolscape size, 1[or of the size of

29.7 cm x 21 cm], or paper which is ordinarily used in the High



Courts for the purpose. Copies filed for the use of the Courts shall
be neat and legible, and shall be certified to be true copies by the
advocate on record, or by the party in person, as the case may be.

2. No document in language other than English shall be used for the
purpose of any proceedings before the Court, unless it is
accompanied by:

(a) a translation agreed to by both parties; or

(b) a translation certified to be true translation by a translator appointed
by the Court; or

(c) the said document is translated by a translator appointed or approved
by the Court.

Explanation: The provisions of this rule shall, so far as may be, apply
also to a document in English of which a part is in a language other than
English.

3. Every document required to be translated shall be translated by a
translator appointed or approved by the Court:

Provided that a translation agreed to by both parties, or certified to be a
true translation by the translator appointed or approved by the Court,
may be accepted.

4. Every translator shall, before acting, make an oath or affirmation
that he will translate correctly and accurately all documents given
to him for translation.

5. All plaints, petitions, applications and other documents shall be
presented by the plaintiff, petitioner, applicant, appellant,
defendant or respondent in person or by his duly authorised agent
or by an advocate on record duly appointed by him for the purpose:

Provided that a party, who had been adjudged to be an indigent person
for the purpose of the proceedings in the courts below, may present the
document before the Judicial authority of the place where the said party
resides, and the said Judicial authority after attesting the document and
endorsing thereon under his seal and signature the date of presentation,
shall transmit the same to the Court by registered post,

acknowledgement due at the expense of the party concerned. The date of



presentation in this Court of the said document shall be deemed to be the
date endorsed thereon by the said Judicial authority.

6. (1) All plaints, petitions, appeals or other documents shall be
presented at the filing counter and shall, wherever necessary, be
accompanied by the documents required under the rules of the
Court to be filed along with the said plaint, petition, or appeal.

Provided that a plaint, petition or appeal not presented at the filing
counter by the petitioner or by his duly authorised Advocate-on-Record
shall not ordinarily be accepted, unless as directed by the Chief Justice of
India or a Judge nominated by the Chief Justice of India for this purpose.

(2) On receipt of the document, the officer in-charge of the filing
counter shall endorse on the document the date of receipt and enter the
particulars of the said document in the register of daily filing and cause it
to be sent to the department concerned for examination. If, on a scrutiny
the document is found in order, it shall be duly registered and given a
serial number of registration.

(3) Where a document is found to be defective, the said document
shall, after notice to the party filing the same, be placed before the
Registrar. The Registrar may, by an order in writing, decline to receive
the document if, in his opinion, the mandatory requirements of the rules
are not satisfied. Where, however, the defect noticed is formal, the
Registrar may allow the party to rectify the same in his presence; but, in
other cases, he may require the party to obtain an order from the Court
permitting the party to rectify the same and for this purpose may allow to
the party concerned, such time as may be necessary but not exceeding
twenty eight days in aggregate.

(4) Where the party fails to take any steps for the removal of the
defect within the time fixed for the same by the Registrar, the Registrar
may, for reasons to be recorded in writing, decline to register the
document.

(5) Any party aggrieved by any order made by the Registrar under
this Rule may, within fifteen days of the making of such order, appeal

against it to the Judge in Chambers.



7. The Registrar may on an application by the party interested, order the
return of a document filed in a suit, appeal or matter if the person
applying there for delivers in the office a certified copy thereof to be
substituted for the original.

8. (1) Except as otherwise provided by these rules or by any law for the
time being in force, the Court-fees set out in the Third Schedule to these
Rules shall be payable on the documents mentioned therein, and no
document chargeable with a fee under the said Schedule shall be received
or filed in the Registry unless the fee prescribed has been paid on it. No
copy of a document shall be furnished to any person unless the fee
prescribed there for has been paid.

Provided, however, that no Court fees or process fee or copying fee shall
be chargeable in respect of matters filed in this Court through the
Supreme Court Legal Services Committee.

(2) All fees referred to in sub-rule (1) shall be collected in Court fee
stamp sold in Delhi in accordance with the provisions of the Court-Fees
Act as in force in the Union Territory of Delhi.

(3) No document chargeable with a Court-fee shall be acted upon in any
proceedings in this Court until the stamp thereon has been cancelled. The
officer receiving the document shall forthwith effect such cancellation by
punching out the figure head so as to leave the amount designated on the
stamp untouched and the part removed by punching shall be burnt or
otherwise destroyed.

(4) Whenever a question of the proper amount of the Court-fees payable
is raised, the Registrar or the Taxing Officer of the Court shall decide such
question before the document or the proceeding is acted upon in the
Registry and whenever it is found that due to a bona fide mistake the
Court-fee paid is insufficient the Registrar shall call upon the party
concerned to make good the deficiency within such time as the Registrar
may think reasonable but not exceeding three months in any case.

(5) In case the deficiency in the Court-fee is made good within the time
allowed, the date of the institution of the proceeding shall be deemed to

be the date on which the proceeding was initially instituted.



(6) The Registrar may in a proper case on an application made by the
party issue a certificate regarding any excess Court-fee paid under a
mistake.

9. (1) The levy and collection of Court-fees under these rules shall be
under the general superintendence of the Registrar of the Court who may
be assisted in his supervision by the Assistant Registrars of the Court.

(2) Where at any time during the course of the pendency of a suit, appeal
or proceedings, or even after the conclusion of such a proceeding it
appears to the Registrar or the Taxing Officer that through mistake or
inadvertence, a document which ought to be stamped in a certain manner
has been received and acted upon without its being stamped or that the
Court-fee paid thereon initially was insufficient, the Registrar or the
Taxing Officer shall record a declaration to that effect and determine the
amount of deficiency in Court fee:

Provided that no such declaration shall be made until the party liable to
pay the Court-fee has had an opportunity of being heard.

(3) When a declaration has been recorded under sub-rule (2) and if that
relates to a matter pending before the Court the procedure prescribed by
sub-rule (3) shall be followed; if it relates to the proceedings which have
already been disposed of the Registrar shall, if the deficiency is not made
good within three months of the declaration made, forward a requisition
for the recovery of the same to the Central Government which shall
recover the amount of such Court-fee from the person liable to pay the

same as if it were an arrear of land revenue.

SPECIAL LEAVE PETITIONS:

Special Leave Petitions (SLP) in India holds a prime place in the Judiciary
of India, and has been provided as a "residual power" in the hands of
Supreme Court of Indiato be exercised only in cases when any

substantial question of law is involved, or gross injustice has been done.

The Constitution of India under Article 136 vests the Supreme Court of

India with a special power to grant special leave, to appeal against any
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judgment or order or decree in any matter or cause, passed or made by

any Court/tribunal in the territory of India.

This is special power, bestowed upon the Supreme Court of India which is
the Apex Court of the country, to grant leave to appeal against any
judgment in case any substantial constitutional question of law is

involved, or gross injustice has been done.

"Special leave petition or SLP hold a prime place in the Indian judicial
system. It provides the aggrieved party a special permission to be heard
in Apex court in appeal against any judgment or order of any

Court/tribunal in the territory of India.

Special Leave petition or SLP can be presented under following

circumstance:

. SLP can be filed against any judgment or decree or order of any
High Court /tribunal in the territory of India.

. Or, SLP can be filed in case the High court refuses to grant the

certificate of fitness for appeal to Supreme Court of India.

Time frame within which SLP can be filed:

. SLP can be filed against any judgment of High Court within 90 days
from the date of judgement.

. Or SLP can be filed within 60 days against the order of the High
Court refusing to grant the certificate of fitness for appeal to Supreme

Court.
Who can file SLP:

Any aggrieved party can file SLP against the judgment or order of refusal

of grant of certificate.
Contents of SLP:
This petition is required to state all the facts that are necessary to enable

the court to determine whether SLP ought to be granted or not. It is

required to be signed by Advocate on record. The petition should also
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contain statement that the petitioner has not filed any other petition in

the High court.

It should be accompanied by a certified copy of judgement appealed
against and an affidavit by the petitioner verifying the same and should
also be accompanied by all the documents that formed part of pleading in

Lower court.

The scope of power vested with the Supreme Court of India under Article
136:

The constitution of India vest "discretionary power" in the Supreme Court
of India. The Supreme Court of India may in its discretion be able to grant
special leave to appeal from any judgment or decree or order in any
matter or cause made or passed by any Court/tribunal in the territory of
India. The Supreme Court of India may also refuse to grant the leave to

appeal by exercising its discretion.

An aggrieved party from the judgment or decree of high court cannot
claim special leave to appeal as a right but it is privilege which the
Supreme Court of India is vested with and this leave to appeal can be

granted by it only.

An aggrieved party can approach the Apex Court under Article 136 in case
any constitutional or legal issue exists and which can be clarified by the
Supreme Court of India. This can be heard as civil or Criminal appeal as

the case may be.
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THE SUPREME COURT RULES, 1966
1[NO. 28
IN THE SUPREME COURT OF INDIA
[Order XVI, rule 4(1)(a)]
CIVIL APPELLATE JURISDICTION
SPECIALLEAVE PETITION
(Under Article 136 of the Constitution of India)

S.L.P. (Civil) No.................... (o] FUUUPNIN
BETWEEN Position of parties
In the Court / In this Court
Tribunal from
whose Order the
petition arises
(A) (Here insert the Petitioner / Petitioner
name /names of the petitioner Respondent/
Appellant
(B)
(€)
AND
(D) (Here insert the name/ Petitioner/ Respondent
names of the Respondent Respondent/
Appellant
(E)
(F)
To

Hon’ble the Chief Justice of India and His Companion Judges of the
Supreme Court of India.

The Special Leave Petition of the Petitioner most respectfully showeth:

1. The petitioner / petitioners above named respectfully submits this
petition seeking special leave to appeal against the judgment/order of
(Here specify the Court / Tribunal against whose order the leave to appeal

is sought for together with number of the case, date of the order and



nature of the order such as allowing or dismissing the matter or granting
or refusing the interim order, etc.)

2. QUESTIONS OF LAW:

The following questions of the law arise for consideration by this Hon’ble
Court:

(Here set out the questions of law arising for consideration precisely)

3. DECLARATION IN TERMS OF RULE 4(2):

The petitioner states that no other petition seeking leave to appeal has
been filed by him against the impugned judgment and order.

4. DECLARATION IN TERMS OF RULE 6:

The petitioner states that no other petition SLP are true copies of the
pleadings/documents which formed part of the records of the case in the
Court / Tribunal below against whose order the leave to appeal is sought
for in this petition.

5. GROUNDS:

Leave to appeal is sought for on the following grounds.

(Here specify the grounds precisely and clearly)

6. GROUNDS FOR INTERIM RELIEF:

(Here specify briefly the grounds on which interim relief is sought for)

7. MAIN PRARYER:

(Here set out the main prayer)

8. INTERIM RELIEF:

(Here set out the interim prayer)

Place: Advocate for the petitioner

Date:

Settled by:

(Specify the name of the Advocate in case where the petition is settled by

an advocate).

JAMMU AND KASHMIR HIGH COURT RULES, 1999

In exercise of the powers conferred by section 102 of the Constitution of

Jammu and Kashmir read with section 67 of the Jammu and Kashmir



Constitution Act, 1996 (XIV of 1996), section 122 of the Code of Civil
Procedure, Samvat 1977 (X of 1977), section 8 of the Jammu and
Kashmir State Civil Courts Act, Samvat 1977 and Clause 26 of the Letters
Patent (Jammu and Kashmir) and all other powers enabling it in this
behalf, the High Court of Jammu and Kashmir with the previous approval
of the Governor, has made the rules.

These rules may be called the Jammu and Kashmir High Court Rules,
1999. These rules are treated as special laws and can be enforced," They
shall apply to all proceedings and matters in the High Court commenced
on and after the said date and shall also apply as far as may be
practicable, to all proceedings taken on and after the said date in all cases

and matters then pending in the High Court.

OFFICERS OF THE COURT

Rule 14 provides that the Registrar shall have the custody of the records
of the Court and shall exercise other functions as are assigned to him by

these Rules or may be assigned to him by the Chief Justice.

Rule 15 - Powers and functions of the Registrar:

Powers of the Registrar - The powers of the Court in relation to the
following matters under its original and extraordinary jurisdiction may be
exercised by the Registrar:

A. Judicial:

(a) Civil:

i. To receive plaint, petition, appeal or any other application,
issue notice or fix date for the filing of the written statement,
or objections, Counter etc. in a proceeding under the original
or extraordinary jurisdiction of the Court or as may be
directed by the Court;

ii. To transfer all suits for recovery of money to the competent

subordinate courts;



Vi.

Vii.

Viil.

Xi.

Xii.

xiii.

Xiv.

XV.

XVi.

Applications to amend the plaint, petition or subsequent
proceedings where the amendment sought is formal. Where
the plaint, petition or subsequent proceedings have not been
placed before the court the Registrar may entertain and
dispose of application for all types of amendments;
Applications for issuance of commissions to examine
withesses;

Attachment of property of absconding withesses;

Applications for leave of the Court to file a plaint when such
leave is necessary;

Applications under Order 1Rule 8 (i) of the Code for leave to
sue or defend on behalf of or for the "benefit of all having the
same interest;

Applications for the admission or appointment of a next friend
or guardian ad-litem of a minor or a person of unsound minor
next friends or guardians ad-litem;

Applications for fresh summons or notice and for short date
summons and notice;

Applications for orders regarding issue of summons or notices
and regarding service thereof;

Applications for orders for substituted service or summons or
notice;

Applications for transmission of process for service to another
course;

Applications for permission to withdraw any suit, petition or
an application except public interest litigation;

Application for leave to file further or additional written
statements, objections, counter etc.;

Applications for return of documents under O. XIII Rule 9 (i)
of the Code; and applications for return of exhibits;
Applications for ‘"orders for discovery and for orders
concerning admission, production and inspection of

documents;



XVii.

XViil.

XiX.

XX.

XXi.

XXii.

XXiii.

XXiV.

XXV.

XXVi.

XXVii.

XXViii.

XXiX.

XXX.

Applications for leave to deliver interrogatories;

Applications for orders for the transmission of a decree with
prescribed certificate, etc.;

Applications for the execution of a document or for the
endorsement of a negotiable instrument under O. XXI Rule 34
of the Code;

Applications for examination of judgement debtors as to his
property under O.XX. Rule 41 of the Code;

Applications for discharge from custody for the non-payment
of subsistence money;

Applications falling under section 152 of the Code;

Application for leave under O. XXI, Rule 50, sub-rule (2) of
the Code, except where liability is disputed;

Applications for the issue of proclamations of sale under rule
66 and for direction as to the publication thereof under Rule
67 of O.XXI of the Code;

Applications for possession under O. XXI Rules 95 and 96 of
the Code;

Applications for special direction to the officer concerned as to
the service or execution of any process of the Court;
Applications for orders for withdrawal of attachment or for
return of a warrant;

Applications for orders for payment of money realised in
execution or otherwise deposited in court including
uncontested applications to share the assets realised under
section 73 of the Code;

Summoning witnesses and taking proceedings against them
for failure to comply therewith as provided in Order 16 of the
Code;

Applications for extension of time under O. XXVII Rule 7 of
the Code or by a party in default for further time to file

written statement or affidavit or documents;



XXXi.

XXXii.

XXXiii.

XXXiV.

XXXV.

XXXVi.

XXXVil.

Applications for statement of names and disclosures of
partners addresses and residence under O. XXX Rule 1 and 2
of the Code;

Applications for orders requiring a party to a suit or matter to
produce and leave with the Registrar any document not in the
English language in his possession for the purpose of being
officially transplanted;

Applications for orders for the production of records or
documents, or accounts filed in such records before any other
court;

Applications for the issue of a precept to another court for the
production of a record of such court or of notice of summons
to a public record or register;

Applications to send decree and orders passed in the court in
exercise of its original ordinary jurisdiction to other court for
execution;

Applications for production, inspection of a will or a copy
thereof;

Applications under order XXII of the Code for bringing on

record the legal representatives of a deceased party:

Provided that no order of substitution or reviver shall be made by

Registrar:-

(i) where a question arises as to whether any person is or is not a legal

representative of the deceased party; or

(i) whether a question of setting aside the abetment of the cause is

involved in such case the Registrar shall after making an enquiry place

the matter with his report and the findings before the appropriate Bench
of the Court;

XXXViii.

XXXiX.

Applications for enlargement or abridgment of time except
where time is fixed by the Court;
Applications for confirmation of sale and certificate of sale to

purchaser of immovable property;



xl.

xli.

xlii.

xliii.

xliv.

Other interlocutory applications directed by the Judge hearing
the case to be placed for disposal before the Registrar, and
such other applications as by these Rules directed to be so
disposed of, but not included in this Rule;

Applications for particulars;

Applications for further and better statement of particulars
under Rule 5 of Order VI of the Code;

Applications for better statement of claim or defence;

Any matter which in accordance with orders or directions
issued by the Court is required to be dealt with by the

Registrar.

(b) Criminal:

Power to sign complaints under the proviso to section 476(1)
of the Code;

To issue notice to parties in criminal reference.

(c) Appellate:

To issue notices on an application for probate or Letters of
Administration or for revocation of the same;

To dispose of all matters relating to the service of notices, or
other processeslincluding substituted service, except the
powers to dispense with service on proforma respondents;

To appoint or discharge a next friend or guardian ad-litem of
a minor or person of unsound mind except in case under
appeal to the Supreme Court and to amend the record
accordingly;

To receive and dispose of an application under Order XXII
Rules 2, 3 and 10 of the Code of Civil Procedure, and to
amend the record, if necessary, except in cases under appeal
to the Supreme Court;

To receive and dispose of an application under Order XLI Rule
10 of the Code of Civil Procedure;



vi. To receive an application under Order XLV Rule 16 of the
Code of Civil Procedure and to issue notice thereon;

vii.  To require any person or party to file an affidavit with respect
to any application or matter in respect of which he has power
to exercise any discretion or to make any order;

viii.  To call for a further deposit when the deposit already made by
the appellant in an appeal to the Supreme Court is not
sufficient to defray the cost of preparing the record;

iX. To order payment of the interest accruing on Government
Promissory Notes deposited under Order XLV Rule 7of the
Code of Civil Procedure and to order to refund of any
unexpanded balance under Order XLV Rule 13;

X. To grant time for making up deficiency in court fees in cases
referred to him as Taxing Officer under section 5 of the Court
Fees Act. No application for extension of the time will be
refused without the orders of the Court:
Provided that the Registrar may refer any matter under this rule to the

Court for orders.

B. ADMINISTRATIVE:

1. To sign all routine letters, conveying orders passed and asking for
information’s required to complete cases for submission to the Chief
Justice provided that matters of urgent nature shall be brought to
the notice of the chief justice;

2. To sign all pay, travelling allowance and contingent bills of office
establishment and to pass orders for r contingent expenses within
the limit of - 5000/-;

3. To prepare the agenda for the Meeting of the Judges as directed by
Chief Justice and record the proceedings of such meeting;

4. To scrutinize the preparation of record for the Supreme Court;

5. To prepare the budget; and



6. To sanction advances from G. P. Fund in the case of Non-gazetted
staff of the Court.

Rule 16 provides that all applications except those in which urgent ex
parte orders are sought, will be placed before the Registrar in the first
instance. He will dispose of such of them as he is empowered to do and as
regards the rest may call for replies and rejoinders and take such other
steps as are necessary to make them ready for hearing, before listing

them before the Court.

Rule 17 provides that an appeal against the Registrar's orders Any
person aggrieved by any order made by the Registrar under Rule 15may
within 15 days of the making of such order, appeal against it to the
appropriate Bench. The appeal shall be in the form of a petition bearing

court fee stamp of the value of Rs. 5/-.

Rule 18 provides that the Registrar shall be deemed to be performing
judicial or quasi-judicial function within the meaning of section 128 (2) (i)
of the Code of Civil Procedure when exercising powers referred to in rule
15(A) above and the proceedings shall be subject to revision by a Single

Judge on the motion of the party aggrieved.

Rule 19 provides that the Registrar may exercise all the powers of a
Court under section 151 of the Civil Procedure Code in respect of his own

judicial or quasi-judicial orders.

Rule 20 Delegation of the Registrar's powers:

The Chief Justice may assign and the Registrar may, with the approval of
the Chief Justice delegate to any officer of the Registry any power or
function required by these rules to be exercised or performed by the

Registrar.



CAVEATS - RULE 26

(1) Where an application is expected to be made or has been made, in
petition or proceedings instituted, or about to be instituted in the Court,
any person claiming a right to appear before the Court on the hearing of
such petition/ application may lodge a caveat.

All such Caveats lodged shall be entered in the Register maintained for
the purpose.

(2) Where a Caveat has been lodged under sub-rule (1), the person by
whom the caveat has been lodged (hereinafter referred to as the
caveator) shall serve a notice of the caveat by registered post,
acknowledgment due, on the person by whom the petition has been or is
expected to be made under sub-rule (1). Receipt of the registered post
shall be filed along with such caveat.

(3) Where, after a caveat has been lodged under sub-rule 1, any petition
or application is filed the Registry shall serve a notice of the petition or
application on the Caveator,

(4) Where a notice of any Caveat has been served on the petitioner, he
shall forthwith furnish the Caveator, at the Caveator's expense, with copy
of the prtition/application made by him and also with copies of any paper
or document which has been or may be, filed by him in support of the
petition/ application.

(5) When the petition/ application is fixed in the court, the cause list for
the same shall show the name of the parties/ Advocate filing the caveat.
The caveat shall also be listed along with the petition/ application.

(6) Where a caveat has been lodged under sub-rule (I), such caveat shall
not remain in force after the expiry of ninety days from the date on which
it was lodged unless the petition/ application referred to in sub-section

has been made before the expiry of the said period.

Explanation - For the purpose of this rule 'Petition' shall mean any writ

petition, appeal, revision, reference or petition for review.



Jammu & Kashmir Writ Proceedings Rules, 1997

Notification No. 7, Dated 03-06-1997
(Published in J&K Govt. Gazette, 3.6.1997/13th Jyai., 1919)

By virtue of Article 226 of the Constitution of India and section 1020f the
Constitution of Jammu and Kashmir and all other powers enabling in this
behalf, and in supersession of the existing rules, the High Court of Jammu
and Kashmir, with the previous approval of Governor of Jammu and
Kashmir, hereby make the following rules to regulate the proceeding
under Article 226 of the Constitution of India and Section 103of the
Constitution of Jammu and Kashmir.

1. (a) These rules may be called "Writ Proceedings Rules, 1997".

(b) These rules shall come into force from the date Rules are published in
the Government Gazette.

2. (a) Every petition under Article 226/Section 103of the State
Constitution shall be called "Writ Petition". It shall contain the full name,
parentage, age and complete address of the petitioner(s).

(b) Every such petition shall set out concisely, precisely and
chronologically in numbered paragraphs the facts and the grounds on
which the petitioner(s) seeks direction, order or writs of the nature
specified in the Constitution and shall be concluded with a prayer stating
clearly the exact nature of relief sought.

(c) In every memorandum of writ petition, the petitioner(s) shall state
whether he by himself or through some other person(s) had presented a
petition, civil suit or any other proceeding(s) for same cause of action
and; if so, the result thereof. In addition, it shall also be stated whether
the petitioner had moved the Supreme Court of India for similar relief or
any other court. If so, the result thereof.

(d) Petitioner shall also state whether any other remedy for such address
is provided under any law and, if s~ whether recourse to that remedy has

been made and if so, the result thereof and if not the reason thereof.



(e) In case any of the litigating party furnishes wrong information or
suppresses the information required vide clauses (c) and (d), he or she

shall be liable to appropriate action including imposition of costs.

Rule 3 - Classification of Writ Petition

All petitions under Article 226 and Section 103 of State Constitution to be
filed in this Court after the issuance of these rules shall be labelled as
"Writ Petitions" and shall be registered serially as such. These may be
later on Sub-Classified by the Registry.

Rule 4: All petitions so filed shall be properly indexed and shall be
accompanied by statement of chronological narration of material facts
date wise on which petitioner(s) wants to rely during the course of
submission.

Rule 5: Every petition shall be signed by the petitioner(s) and his
Advocate. In case the petitioner happens to be illiterate, his thumb
impression should be attested by the Advocate. The petition shall be
supported by an affidavit or affidavits, as in Schedule I appended to these
rules, verifying the facts stated therein by reference to the numbers of
the paragraphs of the petition containing the facts. It shall be drawn up in
the name of first person and shall be attested by an Oath Commissioner.
While administering oath to the deponent, the Oath Commissioner shall
indicate that the contents of the petition were read over to the deponent
in the language understood by him and were admitted to be correct. He
shall attest the affidavit after proper identification of the deponent. All
cuttings on each page of the petition shall be signed / intialled by the
Oath Commissioner.

Rule 6: The petition shall be presented in the Registry accompanied by
three copies of the petition, the affidavit and the documents, if any,
annexed to the petition. The documents annexed to the petition shall be
legible and shall be attested by either the issuing authority, or any
Gazetted Officer or a Notary or the Advocate appearing for the party.

NOTES



Every writ petition pertaining to Jammu or Kashmir Division is supposed
to be presented before the respective wing of the High Court except with
the leave of the Chief Justice or in his absence of the senior Judge
available at the head quarter.

Where the activities of any institution or petitioner or undertaking
pertaining to the functions and discharge of duties being carried out at
one division, a writ petition regarding the same cannot be entertained at
other of the High Court.

Rule 7: Where the Government or an officer or Department of the
Government or a Court or a Tribunal, Board, Commission or arty other
body appointed by the Government is the respondent in the petition, the
petitioner shall before presenting the petition, serve notice of motion
upon the Advocate-General or Standing Counsel, along with as many
copies of the petition, affidavit and other papers accompanying it as may
be equal to the number of parties to be represented by the Advocate
General or the Standing Counsel, as the case may be and one extra copy
for the use of Advocate General or the Standing Counsel naming therein
the day for the making of the motion/mentioned in case of urgent early
hearing.

Rule 8: Where ad-interim relief / interim relief is sought, a separate
application shall be made for the purpose. The application shall be
supported by affidavit and be filed along with the writ petition. In case
such an application is filed subsequent to the filing of writ petition, before
filing the same in the Registry, copy thereof shall be provided to the
parties as provided in rule 6 and those who have already put appearance
in the court pursuant to notice issued by it, otherwise the same shall be
transmitted to him / them by the registered post making endorsement
thereof in the application.

Rule 9:

(a) Every annexure produced by the petitioner along with the writ

petition shall be marked-in the alphabetical order namely, as annexure 'A'

annexure 'B' and so on (omitting the alphabet 'I' and the marking shall be



continued in respect of all additional annexure produced subsequently,

along with the reply, interlocutory application etc.

(b) Every annexure produced by each of the respondents along with the
objections shall be marked in the numerical order, namely, as annexure ['
annexure '2' and so on, and the numbering shall be continued in respect
of all additional annexure produced by that respondent subsequently

along with the interlocutory applications or additional affidavits etc.

(c)The office of the High Court shall give continuous page numbers to all
the papers filed subsequent to the filing of the writ petition as and when

they are filed, and arrange them in the order in which they are filed.

Rule 10: The court may on application made by the parties for that
purpose, dispense with the production of any of the papers required by

the Rules, on terms and conditions as it may deem fit.

Rule 11: All petitions presented in the Registry shall be duly registered
and examined whether they conform to the requirement of these rules.
Registry shall report about the petition on form Schedule-H. In case some
deficiency is found, the Advocate/petitioner shall be directed by the
Registry to remove the deficiency within ten days. On failure to do so the
Registry will post the petition before the court pointing out these

deficiencies.

Rule 12: Procedure for filing common/joint petitions. Several persons
having common cause, but are likely to benefit individually may file a
common petition. However, they shall have to pay court fee equal to the
number of petitioners in the petition. But this rule shall not apply in a

case where the petitioners are agitating with a common cause.



Rule 13: Several persons having common or joint interest but not
seeking any individual relief (interim or final) may file a single petition. In

such case affidavit may be filed by anyone of the petitioners.

Rule 14:

(1) Every writ petition after it has been admitted to register shall be
placed for preliminary hearing before a Division Bench to be constituted
by the Chief Justice, and after its admission shall ordinarily be heard by a
Judge sitting alone unless the bench admitting the petition directs
otherwise.

(2) Notwithstanding anything here in before contained the Chief Justice
may, if he deems necessary, authorise a Judge sitting alone to hear such
petition for admission.

(3)Every petition or application shall be listed in the next regular cause
list. However, in case of urgency, the party may approach the court for
relaxation of this period. In such case the petition shall be listed as per
the direction of the Chief Justice or any other judge specifically authorised
in this behalf by him.

Rule 15:

(1) Upon being satisfied, the court may either issue rule nisi or notice for
rule nisi or dismiss the petition. In case the court decides to adopt either
of the two former courses, the opposite side shall file complete reply on
the merits of the case within the time fixed by the court. In case no time
is fixed by the court, the reply shall be filed within four weeks from the
date of the order. The registry may, however, grant such further
extension in time as he may deem fit upon being satisfied as to the

genuineness of the request made for the purpose by the party concerned.

Provided further that court may allow further extension as it may deem fit
in the circumstances of the case and on being satisfied by the party,

subject to conditions it may like to impose.



(2) Every notice issued by the court shall be sent through registered post
with acknowledgement due at the expenses of the petitioner or in any

other manner as may be directed by the court.

(3) Before filing the reply in the Registry, copy(s) of the same shall be
served upon opposite party(s) personally or upon his counsel and
signatures obtained on the original copy in token of the same being

received.

(4) No rejoinder to the petition shall be filed except with the leave of the

court.

(5) Upon making the order for rule nisi, the court may, upon application
made, grant ex parte ad-interim relief to the petitioner as the justice of
the case may require, upon such terms, if any, as it may, consider just
and proper. Provided that an application for rule nisi involving laws
relating to public revenue including taxation laws shall not be moved,
unless the court otherwise directs, without serving three days prior to
notice along with a copy of the application under Article 226 of the
Constitution of India and Section 103 of the Constitution of Jammu and

Kashmir.

(6) Notice of every such ex parte order shall be given to the party
affected thereby and, unless the court has appointed a day for the return
of the said notice, or otherwise directs, the Registrar shall fix a day for
the return of the said notice and the application for interim relief shall be

posted before the court for final orders on the date so fixed.

NOTES
Rule 15(1) envisages only three eventualities depending upon the
satisfaction of the court; first issuance of rule nisi; second issuance of

notice for rule nisi and third dismissal of writ petition. When writ petition



comes up for hearing for the first time, the rules do not envisages
dispensing with the requirement of issuance of rule nisi or notice for rule
nisi and instead issuing a warrant of arrest. Issuance of notice to other
party is a sine qua non to the administration of justice. Any proceedings
conducted or order passed without notice cannot be sustained in law.
Permission granted to take dash summon does not mean that the usual
course of effecting service is altogether to be by passed unless specifically
directed by the Court. Even so, when dasti notice is taken, the party
effecting service is required to swear an affidavit in support of factum of
effecting service on the concerned — Jammu Dev. Authority v. Bhag
Din, 2004(1) JKJ 1.

Rule 16: Unless otherwise directed by the court, the petitioner shall pay
the process fee and supply as many copies of the petition, the affidavit in
support thereof and all the annexure thereto, as there are respondents by

the day succeeding the date of the order directing issue of notice.

Rule 17: When process fee is not paid and / or "the requisite number of
copies of the petition, affidavit and annexure are not supplied within the
time prescribed in Rule 16, the petition shall be placed before the
Registrar for orders, who may, it satisfied, grant such further extension,
as he may deem fit. In case the party still fails to comply with the

direction the case shall be listed before the court for appropriate orders.

Rule 18: The notice to be issued to the respondent(s) upon the making
of the order for a rule nisi shall be in Form I appended hereto. The rule
nisi granted as above and the copies of the petition, the affidavit in
support thereof and annexure thereto shall be served on the respondent,
if not already served by the petitioner or his Advocate.

Rule 19:

(1) A party against whom an ex parte order has been made shall be
entitled to apply to the court to discharge or vary the said order after

giving notice to the party or parties who are likely to be affected by such



order of discharge or vacation. Such notice may be served on the
Advocate for the parties.

(2)Every application made under sub-rule (1) shall be posted for order
before the court in the next Regular Cause List. Such application shall be
disposed of within 30 days from this date and if the application is not so
disposed of, the interim order shall, on the expiry of that period stand

vacated.

Rule 20: Whenever an ex parte interim order made in a writ petition is
required or directed to be served on any person or authority not
impleaded as a party to the petition, a copy of the order to be so served
shall be accompanied by - a copy of the petition, affidavit and the
annexure thereto. The party obtaining the direction or order from the
court for service of such order on a person or authority other than the one
impleaded in the writ petition, shall file into court for service on such

person or authority the copies mentioned above.

Rule 21: When a party to the petition files any additional documents into
court which he wishes to reply upon in support of his case, he shall file
along with the memorandum accompanying the documents, an
acknowledgement from the Advocate appearing for the opposite side that

copies thereof have been served upon him.

Rule 22:

(1) Cost in the writ petition shall be in the discretion of the court. The
court may award exemplary costs / damages in case of frivolous or
vexatious litigation.

(2) If costs awarded are not paid, the party entitled to receive the same
may apply to the court where upon the court may either effect its
recovery by adopting any mode it deems fit in the circumstances of the
case or may transmit the order in the writ petition to any subordinate
court for execution and such subordinate court shall proceed to execute

the same in the manner prescribed for execution of decrees of that court.



PART-II
Rule 23:
(1) The rules contained in this part shall apply to petitions seeking the
issue of a writ in the nature of habeas corpus and shall, as far as may be

read as supplemental to the rules contained in Part -I of these Rules.

(2) A petitioner seeking the issue of a writ in the nature of habeas corpus,
shall file into court a petition supported by an affidavit:-

Provided that when a petitioner is under restraint, the Court may, in its
discretion, treat any written representation by him or by any of his
relative or friend sent by post or otherwise, as a petition and dispense

with an affidavit;

(3) Upon hearing the petitioner or his Advocate, if he appears, the Bench,
if satisfied, shall direct a rule nisi to issue to the respondent against whom
the order is sought, calling upon him to appear on a date to be fixed
therein to show cause why the order sought should not be made and may
also further direct him to produce in court the person or persons alleged
to have been illegally or improperly detained, to be dealt with according

to law.

(4) On the date fixed for hearing or any subsequent date to which the

hearing thereon may be adjourned, the court may dispose of the petition.

(5)An order for release if made by the court under the preceding rule
shall be sufficient warrant to any Jailor, public authority or other person

for the release of the person under restraint.

(6) The detenue shall be supplied free of cost a copy of final order made

by the Court under sub-rule (4)above.



SCHEDULE -1

Son ofceeviiiiiiiii Aged Resident
[0 ) do hereby state an oath / solemn
affirmation that I have read the petition / the petition has been read over

and explained to me and that the contents of paras...................

Lo F of the petition are true to my personal knowledge
and those of....c.ccovviiiiiiii, L= | = [T to are true upon
information received from. Son oOf....ciiiiiiiii, Resident
(0] which I believe to be true and those of
PAras.....ccovinnnneennn. O are true upon information received

from the records which I believe to be true and those of
=] = [T [ are true upon legal advice received
by me which I believe to be true.
I solemnly swear / affirm that this affidavit is true, no part of this is false
and nothing has been concealed.

Deponent
NOTES
It is not the form, but substance of the affidavit which is material and has
to be looked into. If the affidavit does not meet the form nor in
substance, then the petition is without affidavit and in the absence of

same, the allegations cannot be look into,"
SCHEDULE - I1
WRITS IN THE HIGH COURT OF JAMMU AND KASHMIR
AT JAMMU/SRINAGAR

EXAMINER'S REPORT IN WRIT PETITION

Presented by Shri......ccoiiiiiii Advocate
Writ Petition NO.........cccvveeennnn. (o) T )



Petitioners VS. Respondent
Subject matter (in brief) ...
1. Date of presentation ...........ccoevviiveinnen.

2. Is the presentation as per the provision of Writ Proceedings Rules,

4. Is the name, parentage, age and complete address of the petitioner / s
and respondent/ s stated in full ...
5. Is the writ petition maintainable under Article 226 of the Constitution/
Section 103 of the State Constitution ..........coooviiiiiiiinnen.

COURT FEE
6. (a) Is it a petition by a single person?..........ccoovviiviiiin i,
(b) Is it a joint petition? Have the petitioners stated satisfactory reason
for filing the Joint petition?.......ccooiii i
(c) Is it a common petition?.....cccoiiiiiiiii e
(d) Is proper court fee paid? Whether the court fee stamps are properly
punched and cancelled?.........ccooiiiiiiiiiiiie e
7. Is the petition in the prescribed form?......c.cooiiiiiiiiiiii
8. Whether the writ petition isas perrule?.......cccoviiiiiiii i,
9. Whether the petition is indexed properly and accompanied by
statement as required by Rule 4 of the Writ Proceedings Rules ..............

AND

10. Is the petition assigned and by the petitioner and by his Advocate on
every page of the petition _
11. (a) Whether the relief claimed is specific? ........coviiiiiiiiiiiiieeens

(b) Whether any interim relief is prayed for?.........coooviiiiiiiiiinnn.n.

AFFIDAVIT
12 (a) Is it the affidavit in prescribed form?..........cccoiiiiiiiiiinnn.
(b) Is it the affidavit of the petitioner?........ccccviiiiiiiiiiiiiiiiiens
(c) If not, whether the affidavit mentions about the

authorisation?..........coev.....



ANNEXURES
13 (a) If the petition is for issue of writ, whether certified or authenticated
copy of the impugned order is filed?........ccooiiiiiiiiiiiiiiin e
(b) if the proceedings have taken place before more than one authority,
whether certified or authenticated copies of such orders are
filed?..ooiiiii
(c) Number of Annexure filed..........coovviiiiiiie e
(d) Whether the enclosures are described as annexure and

marked?......coeviiiiiiiinnnn.

VAKALATNAMA
14. Is the Vakalatnama as per Rule.........c.ccovviiiiiiiinninnnnn.
15. (a) Are the petitions and annexure typed on strong and durable
L= ] 01T
(b) Are the petition and annexure legible?..........cccoiiiiiiiiinnnne.
16. (a) Is there any Caveat pertaining to this Writ
petition?.......ccooviiiiin
(b) If so, Whether a copy of the writ petition has been served on the

(o= A VZST= ] 10 ] o,

PERMISSION
17. (a) If the petition pertains to the wing (Where it is being presented)

(b) if reply to Cl.(a) is no whether proper permission required by the

Rules has been obtained by the Chief Justice / Senior Judge

FOR EXAMINER
18. Any other defect not covered by items 1 to 17 above



FOR EXAMINER
19. (a) If the written petition is defective, is it required to be returned
to attend to defects shown at Sr. NO.....ocvviiiiiiiiiii e
(b) If there is not defect, should the writ petition be numbered?

......................... (The Examiner shall sign while replying to this question)

FOR SECTION OFFICER
20. (a)Has the Examiner checked the papers correctly?........ccoccvvinnenn.
(b) If not, state your opinion and suggest the action to be taken (i.e to
register or to return for rectifying the defects)........ccovviiiiiiiiinnn.
(Section Officer shall sign after checking) ......................
Return the W.P to rectify the defects stated at items No.S.........ccocvennen.
In two weeks / may be registered.
Presented: Register this writ petition. Assistant Registrar

Additional/Deputy Registrar

FORM NO. I
(Rule 18)
NOTICE TO RESPONDENT ON AN ORDER OF RULE NISI
IN THE HIGH COURT OF JAMMU AND KASHMIR AT

SRINAGAR/JAMMU
Writ Petition NO. ..ccvvviiiiiiiiii e of 20
Petitioner Respondent
By Shri
To,

Respondent
Whereas a writ petition filed by the above named petitioner under Article
226 of the Constitution of India/Section 103 of the Jammu and Kashmir
Constitution, as in the copy annexed hereto has been registered by this
court and upon preliminary hearing, the court has directed the issue of

rule nisi / show cause notice why rule nisi should not be issued;



Notice is hereby given to you that if you wish to contest the writ petition,
you may enter appearance within ................ days of the receipt of this
notice either in person or by an Advocate appointed by you in that behalf
and take such part in the proceedings as you may be advised.

(To be used when the date is not fixed by the Court)

Take further notice that in default of your appearance within the time
prescribed, the writ petition will be heard and determined in your absence
on any subsequent date and no further notice in relation thereto will be
given to you.

Take notice that the above case is directed to be posted for final hearing

/ for consideration of interim prayer on ... at
................. you may appear in person or by an Advocate on the said
date, if you wish to contest the above matter.

(To be used when the date is fixed by the order of the court either for
final hearing or regarding interim prayer).

Take further notice that if you fail to appear on the said date, the matter
will be heard in your absence on the said date or on any subsequent date
to which the matter may be posted as directed by the court without any
further notice.

INTERIM ORDER

Pending disposal of the aforesaid writ petition, it is ordered by this Court

(0] o [ 20, s as follows:

By order of the Court.

Assistant Registrar

LETTERS PATENT
28TH AUGUST, 1943



INTRODUCTION: High Court of Judicature for the Jammu and Kashmir
State was established by His Highness Maharaja Hari Singh consisting of a
Chief Justice and two puisne Judges vide Order No. 1 of 1985 BK. (1928
A.D) with effect from the fifteenth day of Baishakh Samvat one thousand
nine hundred and eighty five. Under clause 8 of this order, an appeal from
any original decree or from any order against which an appeal was
permitted by any law in force at that time, made by a single Judge of the
High Court was allowed to a Bench consisting of two other Judges of the
Court.

In 1939, Maharaja promulgated the Constitution Act of 1996 wherein
provisions of law relating to the High Court was incorporated and
conferred upon the High Court a substantial measure of Independence.
On 28th of August, 1943, Maharaja granted letters patent to the High
Court of judicature similar to those of High Courts in British India. This
gave to the High Court a status and prestige of its own. Thus, the High
Court of Judicature, Jammu and Kashmir State was first High Court
having letters patent granted to it by an independent Maharaja i.e. the
Ruler of the State whereas in case of other States British India, the same
were conferred on the High Court’s by His Majesty and were subject to
the Legislative power of the Governor-General in Council under the
Government of India Act, 1919.

A Letters Patent is the charter under which the High Court is established.
The powers given to High Court under the Letters Patent are akin to the
constitutional powers of a High Court. Thus when a Letters Patent grants
to the High Court a power of appeal, against a judgment of a Single Judge
of the same High Court, the right to entertain the appeal would not get
excluded unless the statutory enactment concerned excludes an appeal
under the Letters Patent - Shard a Devi v. State of Bihar, 2002(3)
SCC 7h. 2. A Letters Patent Appeal cannot be ousted by implication, but
the right of an appeal under the Letters Patent can be taken away by an
express provision in an appropriate legislation - Sathappan v. Andhra
Bank, Ltd., 2004 (11) SCC 672.



With the coming into force of New Constitution of the Jammu and
Kashmir, 1956 on 26th of January, 1957 an independent judicial body
with the High Court of Judicature at the top was created. The High Court
has the same jurisdiction as it had before the constitution came into
force. However, the High Court has also powers of the Court of Record
and to issue writs and orders. Under Section 157(3) and Section 102 of
the Constitution of Jammu and Kashmir, 1956 Letters patent continues to
be valid law even after the repeal of the Constitution of 1996 Bk - Ishwar
Saroop & Ors. v. Suraj Parkash & Ors., 1977 JKLR 311.

Whereas the High Court of Judicature, Jammu and Kashmir State was
established by Order No.1 of 1985and by the Jammu and Kashmir
Constitution Act, 1996and whereas we consider it necessary and
expedient to issue Letters Patent to the aforesaid High Court.

1. Now, we upon full consideration of the premises and of our special
Grace, certain knowledge and mere motion, hereby ordain that the High
Court of judicature shall, until further or other provision shall be made by
us, our heirs and successors, in that behalf in accordance with said recited
Act of 1996, consist of the Chief Justice and one or more judges as we
may from time to time think fit to appoint. The first Chief Justice and the
first judges to whom these presents are granted for themselves and their
successors-in-office being Rai Bahadur Ganga Nath, Chief Justice, Wazir
Janki Nath and Qazi Masud Hassan, Judges being respectively qualified as
in the said Act is declared.

2. And we do hereby ordain that every judge of our High Court including
the Chief Justice shall be appointed by us and the Chief Justice, if taken
from a High Court in British India, shall retire when he attains the age of
Sixty five and the Judge when he attains the age of fifty-five years
provided:

(a) a judge may by resignation in his hand addressed to us resign his
office, and

(b) a judge may be removed from office by our order on the ground of
misbehaviour or infirmity of mind or body. The Chief Justice and every

Judge of the High Court shall get such salary or other emoluments,



pension, leave and leave allowance as may be prescribed by us in a
separate order in pursuance of these presents.

3. And we do hereby ordain that the Chief Justice shall have rank and
precedence before the other Judges and all other Judges shall have rank
and precedence according to the seniority of their appointment. And we
do hereby ordain that the Chief Justice and every judge of the said High
Court of Judicature previously to entry upon execution of the duties of his
office shall make and subscribe the following declarations before such
authority or person as we may commission to receive it:-

"1... A.B., having been appointed Chief Justice (or a judge) of the High
Court of judicature, Jammu and Kashmir State, do solemnly swear that I
will be faithful and be truly loyal to His Highness Raj Rajeshwar Maharaja
Diraj Shri Maharaja Hari Singh Ji Bahadur, Inder Mahindar Sipa-i-Saltant-
i-Inglisha, G.C.S.I., G.C.I.E., K.c.v.a., LLD., of Jammu and Kashmir, his
heirs and successors and that I will faithfully perform the duties of my
office to the best of my ability, knowledge and judgment and will
administer justice according to the law and usage of the realm without
fear, or favour, affection or ill will."

5. And we do hereby grant ordain and appoint that the said High Court
shall have and use, as occasion may require, a seal bearing a device and
impression of the Jammu and Kashmir Coat of Arms with an exergue or
label surroundings the same, with the following inscription:- "The seal of
the High Court of judicature, Jammu and Kashmir."

The said seal shall be delivered to and kept in the custody of Chief Justice
or of an officer of the court from time to time nominated by the Chief
Justice.

6. And we do hereby further ordain that all writs, summons, precepts,
rules, orders and other mandatory processes to be used by the said High
Court shall run and be in the name and style of His Highness and shall be
sealed with seal of the High Court.

7. And we do hereby authorize and empower the Chief Justice of the said
High Court of judicature from time to time, as occasion may require, and

subject to any rules and restrictions which may be prescribed by our



Government to appoint so many and such clerks and other ministerial
officers as shall be found necessary for the administration of justice and
due execution of all the powers and authorities granted and committed to
the said High Court by these our Letters Patent. And it is our further will
and pleasure and we do hereby for us, our heirs and successors give,
grant, direct and appoint that all and every the officers and clerks to be
appointed as aforesaid shall have and receive respectively such
reasonable salary as the Chief Justice shall from time to time appoint for
each office and place respectively and as we shall approve of:

Provided always and it is our will and pleasure that all and every the
officers and clerks to be appointed as aforesaid shall be resident within
the unit of the jurisdiction of the said court so long as they shall hold their
respective offices. But this proviso shall not interfere with or prejudice the
right of any officer or clerk to avail himself of leave of absence under any
rules prescribed by us and to absent himself from the said limits during

the term of such leave in accordance with the said Rules.

ADMISSION OF ADVOCATES, VAKILS AND ATTORNEYS

8. And we do hereby consistently with Section 68 of the Jammu and
Kashmir Constitution Act, 1996, authorise and empower the said High
Court of judicature to approve, admit and enroll such and so many
Advocates, Vakils and Attorneys as to the Said High Court shall seem
meet and such Advocate, Vakils and Attorneys shall be and are hereby
authorised to appear for the suitors of the said High Court and to plead or
to act or to plead and act for the said suitors according as the said High
Court may by its rules and directions determine and subject to such rules
and directions.

9. And we do hereby ordain that the said High Court of judicature shall
have power to make rules for the qualification an admission of proper
persons to be Advocates and Vakils of the said High Court and shall be
empowered to remove or to suspend from practice, on reasonable cause,

the said Advocates and Vakils; and no person whatsoever but such



Advocates and Vakils shall be allowed to act or plead for, or on behalf of
any suitor in the said High Court, except that any suitor shall be allowed

to appear, plead or act on his own behalf or on behalf of a co-suitor.

CIVIL ORIGINAL JURISDICTION OF THE HIGH COURT

10. And we do hereby ordain that the said High Court of judicature shall
have jurisdiction to hear and determine any suit or original proceeding of
which the value is not less than rupees ten thousand where the said suit
or original proceeding relates to any right, title or obligation rising in the
towns of Srinagar and Jammu or anywhere else within our State and
notwithstanding anything contained in any section of the code of civil
procedure every such suit or proceeding shall be instituted in the said
High Court.

NOTES

High Court can exercise civil original jurisdiction only if 'any right, title or
obligation' has arisen within the territory of the State. In a case neither
the order of dismissal was passed within the territory of the State of
Jammu and Kashmir nor was the applicant serving anywhere within the
State at the time of his dismissal, no right has accrued to the applicant
within the territory of the State merely on the ground that the order of
dismissal was served on the applicant at Jammu and thus it would not
confer jurisdiction on the court to try the cause. Clause 10 specifically
states that the provisions of this clause shall govern the exercise of civil
original jurisdiction by the High Court "notwithstanding anything
contained in any section of the Civil Procedure". Thus, resort to section
20, Code of Civil Procedure in the face of restrictive provision of clause 10
of the Letters Patent is not permissible - V.K. Gandotra v. The New
Bank of India, 1979 JKLR 522.

This case was over ruled by the Division Bench of High Court - V.K.
Gandotra v. The New Bank of India, 1991 KLJ 471, 1992 SLJ 98, by
holding that the words 'any right, title or obligations' referred into clause

10 of the Letters Patent are synonymous to words 'cause of action' as



defined in Section 20(c) of Code of Civil Procedure. The High Court gets
jurisdiction to entertain a suit on its original side even if a part of cause of
action accrues within the jurisdiction of the court. It is not necessary that
whole of the cause of action should accrue within the jurisdiction of the

Court.

EXTRAORDINARY ORIGINAL JURISDICTION

11. And we do further ordain that the High Court of judicature shall have
power to remove and to try and determine, as a court of extraordinary
original jurisdiction, any suit being or falling within the jurisdiction of any
court subject to its superintendence when the said High Court shall think
proper to do so, either on the agreement of the parties to that effect or
for purpose of justice, the reasons for so doing being recorded in the
proceedings of the said High Court.

12. And we do further ordain that an appeal shall lie to the said High
Court of judicature from the judgment (not being a judgment passed in
the exercise of appellate jurisdiction in respect of a decree or order made
in the exercise of appellate jurisdiction by a Court subject to the
superintendence of the said High Court, and not being and order made in
the exercise of revisional Jurisdiction, and not being a sentence or order
passed or made in the exercise of the power of superintendence) of one
judge of the said High Court or one judge of any Division Court and that
notwithstanding anything herein before provided an appeal shall lie to the
said High Court from a judgment of "one Judge of the said High Court or
one judge of" any Division Court, a consistently with the provisions of the
civil procedure code, made in the exercise of appellate jurisdiction in
respect of a decree or order made in the exercise of appellate jurisdiction
in respect of a decree or order made in the exercise of appellate
jurisdiction by a court subject to the superintendence of the said High
Court where the judge who passed the judgment declares that the case is
a fit one for appeal; but that the right of appeal from other judgments of

the judges of the said High Court or of such division court shall be to us,



our Heirs or Successors and be heard by our Board of Judicial Advisers for
report to us.

NOTES

1. Definition of 'Judgment': Clause 12 makes a provision for appeal from
'Judgment' of one Judge of the High Court to a larger bench of the same
High Court. The expression 'Judgment' is not defined in clause 12 of the
Letters Patent. The definition of 'Judgment' in Section 2(9) of the Code of
Civil Procedure has no application in Letters Patent. The word 'Judgment’
in clause 12 of Letters Patent includes intermediary and interlocutory
judgments/orders which finally determine affecting valuable rights and
obligations of the parties.?

The term 'judgment' under the Letters Patent should rather be construed
liberally. There is no hard and fast rule as to what can be considered to be
a judgment and what a simple order. The determination depends upon
the circumstances of particular case. An order deciding an important issue
between the parties affecting the merits of a case should be considered a
judgment. The issue of a jurisdiction is very important because it
determines the power of the court to adjudicate upon the matters in
controversy or otherwise debars the court from holding any enquiry into
the matter pending before it. An order which decides that a court has
jurisdiction to try a case is a question of vital importance and affects the
very root of the case - Kaniz Farima & Ors. v. Khusia & Ors., AIR
1965 J&K 118, 1965 KLJ 244.

An order which is appealable under provisions of Code of Civil Procedure
is judgment.?

If an order is made at the interim stage only with a view to maintain

equilibrium between the parties during the pendency of the proceedings,

! Asrumati Debi v. Kumar Rupendera Deb Raikot, AIR 1953 SC 198, Shah Babulal Khimji v. Jayaben D.Kania
(1981)4 SCC 8); AIR 1981 SC 1786, Shri Bishember Nath &Ors. v. State of J&K Ors., 1979 JKLR624 (DB); 1980 KLJ
19; Harparshad Wali & anr. v. Niranjan Nath Mattoo, AIR 1959 J&K 139; M/s Timber Pvt. Ltd. v. Shri Baldev Raj
& Ors., 1977 JKLR 137; Bakshi Hardutt v. State of J&K, 1977 JKLR 153; Shri Krishan Avtar v. Shri Om Parkash
Gupta, 1982 SLJ 168, 1982 JKLR 10,1982 KLJI81, Nationallnsurance Co. Ltd. v. Union of India, 1989 JKLR
827,1989 KLJ 71, Subal Paul v. Malina Paul, (2003) 10 SCC 361.

? Sudershan Singh v. Santokh Singh, 1994 SLJ 73.



such an order would not be a 'judgment' and would not be appealable
unless while maintaining equilibrium, some right or liability directly
effecting the subject matter of the suit or proceeding has also
determined.’

2. Appealable orders & Judgments: Orders/judgments in which appeal
lies under clause (12) of the Letters Patent:-

(a) Orders refusing to appoint receiver or to grant interim injunction.*

(b) Orders allowing amendment.®

(c) Judgments dismissing the review petition.®

(d) Orders of character specified in Section 104 and Order 43, Rule 1 of
Code of Civil Procedure.’

(e) Orders deciding jurisdiction of the Court to try a case.®

(f) Orders holding that defendants are agriculturists' or not for the
purpose of J&K Agriculturists' Relief Act.’

(g) Orders rejecting applications under Order 14, Rule 5 Code of Civil
Procedure seeking amendment and recasting of issues.*°

(h) Orders rejecting applications for impleadment.!!

(i) Orders passed under Order 7, Rule 11 (a) Code of Civil Procedure
refusing to reject a plaint.'?

3. Non-appealable orders: Orders in which appeal does not lie under

clause 12 of the Letters Patent.

* Shri Krishan Avtar v. Shri Orn Parkash Gupta & Ors., 1982 SLJ 168.
* Shah Banu Lal Khimiji's case.

® Shanti Kumar R. Canji v. Home Insurance Co. of New York, AIR 1974 se 1719.; M/s Nangia Finance & Chit Fund
Co. v. Prithvi Raj Kohli, AIR 1986 J&K 21,1985 KLJ 313,1985 JKLR 536.

® Bihar State Electricity Board v. Prabha Aggarwal, (2000)9 SCC 713.

’” Abdul Samad & Ors, v. State of J&K, AIR 1969 J&K 52.

8 Kaniz Fatima & Ors. v. Khushia & Ors., AIR 1965 J&K 118, 1965 KLJ 244.

? Harparshad Wali & anr. v. Niranjan Nath Mattoo, AIR 1959 J&K 139.

10 Brij Mohan Bakshi v. Amar Nath Bakshi & Ors., AIR 1980 J&K 54; 1979 KLJ 84.

* Paw an Kumar v. Narinder Kumar [ain, 2001 KLJ 259; 2001 JKLR 389, AIR 2002 J&K 29.

12 Liverpool & London S.P. & I. Assm. Ltd. v. M.V. Sea Success, 2004 (9) SCC 512.



(a) an order staying the proceedings in the suit!?;

(b) an order allowing application of third party to implead him a party in
writ petition or projecting an application for impleading a party.'*

(c) an order directing that additional issues be tried along with other
issues already framed in the case or directing that evidence may be
produced in respect of additi'®onal issue as well as other issues.®

(d) an order granting the defendant leave to appear and defend the suit
under Order 37, Rule 2 Code of Civil Procedure.

(e) An order made in exercise of revisional jurisdiction.’

(f) An order of impleadment.®

(g) An order for attachment before judgment under order 38, Rule 5 Code

of Civil Procedure.®

4. Writ Petitions: An order granting writ of mandamus under section
103 of the Constitution of Jammu and Kashmir (Art. 226 of the
Constitution of India) is a judgment, hence appealable under clause 12 of
the Letters Patent.?°

If a Single Judge exercises jurisdiction under Section 103 of the
Constitution of Jammu and Kashmir (Art. 226 of the Constitution of
India), Letters patent appeal is maintainable, but if the jurisdiction is
exercised under Section 104 of the Constitution of Jammu & Kashmir

(Article 227 of the Constitution of India), it is not maintainable 27 But

3 Bishember Nath v. State of J&K, 1979 JKLR 624.

% Karam Singh v. State of J&K & Ors., AIR 1977 J&K 29; 1976 JKLR 404; Bakshi Hardutt v. State of J&K & ors.,
1977 JKLR 153.

> Susheela Devi v. Padma Devi, AIR 1968 J&K 71, 1967KLJ 356.
'® Krishan Lal v. [agdish Dlitt Badyal, AIR 1962 J&K 47; 1962 KLJ 19.

7 Darshan Kumar v. Collector, AIR 1997 J&K 74; 1996 KLJ 429; Shafaat Hussain v. Jahangeer & Ors., 1993 KLJ
93, 1993 JKLR 390, 1993 SLJ 123; J&K Co-operative Bank v. Shamas-ud-Din Bacha, i971 JKLR 421, 1970 KLJ 323;
MI5 Mehtab Kour v. Govt. ofJ&K, AIR 1957 J&K 4.

'8 pawan Kumar v. Narinder Kumar lain, 2001 KLJ 259; 2001 JKLR 389, AIR 2002 J&K 29.
9 M/s Timber Pvt. Ltd. v . Shri Baldev Raj & Ors., 1977 JKLR 137.

%% pushkar Nath Nehru v. Administrator Municipality, AIR 1987 SC 131l.



where the facts justify the filing of petition both under sections 103 and
104 of the Constitution of Jammu and Kashmir judgment by the Single
Judge on merits without stating under which provision the matter had
been decided, appeal against the said order is maintainable.?!

In a contempt proceedings courts issued directions for payment of salary
to the petitioners, such order cannot be passed in contempt proceedings
and it was held that these directions are in essence orders passed in

exercise of writ jurisdiction and LPA lies against such orders.??

5. Second Appeal & Civil Revisions: An appeal under clause 12 is
excluded where a judgment is passed in exercise of the appellate
jurisdiction in respect of a decree or order made in exercise of the
appellate jurisdiction by a court subject to the superintendence of the said
High Court. In other words no letters patent lies where a judgment is
passed by a Judge of the High Court in second appeal or where an order

or judgment is made in exercise of the revisional jurisdiction.

A letters patent appeal is not maintainable against an order passed by a
single Judge of the High Court in an appeal in exercise of the jurisdiction
under section 104(1) of the Code of Civil Procedure.?

This is further cleared by incorporation of Section 100-A in Code of Civil
Procedure in the year 1983. Second appeal even with the declaration of
certificate as required by clause 12 is barred.*

Right of appeal is determined by what the court against whose order the
appeal is filed purported to do and not by what it should have done. Even
assuming that the order under appeal could or ought to have been passed
by the learned Judge in exercise of his appellate jurisdiction, no appeal

against the same would still be competent in terms of clause 12, once it

! L okmat Newspapers (P) Ltd. v . Shankarprasad, (1999)6 SCC 275); AIR 1967 J&K 98 (FE); AIR 1970 J&K 190;
1970 KL] 323, 28 Kanhaiya Lal Agarwal v .Gwalior Sugar Co. Ltd., (2001)9 SCC 609.

? Mohd. Shafi Pandit v, Mohd. Yousuf Magray & Or5., 2003(1) SLJ 18.
?* Chandra Kanta Sinha v. Oriental Insurance Co. Ltd., (2001)6 SCC 118.

** New KeniworthHotel (P) Ltd. v. Orissa State Finance Corpn. &Ors., (1997)3 SCC 462.



shown that he purported to pass the order in exercise of his revisional
jurisdiction.?®

6. Special Enactments: In case of special enactment, if High Court
exercises its appellate jurisdiction in the same manner as it exercises its
other appellate jurisdiction and when such jurisdiction was exercised by a
Single Judge, his judgment is appealable under clause 12 of the Letters
Patent.?®

An appeal shall not lie under clause 12, where a Single Judge has decided
a first appeal from judgment or order not passed as a court by an officer
of Tribunal under the appellate jurisdiction of the High Court. The clause
speaks of decrees or orders passed by courts alone, which are subject to
the superintendence of the High court and of no others.?’

The Arbitration Act is a complete code in itself. It was passed with a view
to consolidate and amend the law relating to arbitration. It is no doubt a
special Act and therefore lays down special procedure for applications

under the Act and for appeals. Act has got its own scheme for appeals.?®

7. Powers of the court: Powers of a Division Bench hearing a Letters
Patent appeal under clause 12 from the judgment of a Single Judge in
first appeal is not limited only to a question of law (as provided under
Section 100 of Code of Civil Procedure), but it has the same powers which
the Single Judge has as a first appellate court in respect of both questions
of facts and of law. The limitation on the powers of the court imposed by
Sections 100 and 101 of Code of Civil Procedure cannot be made
applicable to an appellate court hearing a Letters Patent appeal for the
simple reason that Single Judge of the High Court is not a court

subordinate to the High Court.?® A new plea in respect of question of law

%> Yakoob Khan v. Fazal Khan & Ors. 1999 SUJ 505, AIR 2000 J&K I.
?® Ghulam Mohammmad Wani v. Shyam Sunder Mirza, 1982JKLR398, AIR 1983 J&K 16, 1982 SLJ.
" Thread Co. Ltd. V. Jarnes Chadwick & Bros. Ltd., AIR 1953 SC 357.

%% Smt. Kamla Devi v. Balbir Singh, 1981 JKLR 15,1981 KLJ 144, 1981 SLJ 30I, South Asia Industries (P) Ltd. v.
Sarup Singh, AIR 1962 SC 256,1971 JKLR 10, 1971 AIR 10.

2% Smt. Asha Devi v. Dukhi Sao, AIR 1974 se 2048.



or constitutional is permitted to be raised for the first time in Letters
Patent appeal.>°

A first appeal against the orders of the trial court lies before the High
Court both on facts as well as law. It is the internal working of the High
Court which splits it into different 'Benches' and yet the court remains
one. A Letters Patent appeal as permitted under the Letters Patent, is
normally an intra-court appeal where under the Letters Patent Bench,
sitting as a court of correction, corrects its own order in exercise of the
same jurisdiction as was vested in the Single Bench. Such is not an
appeal against an order of a Subordinate Court. In such appellate
jurisdiction the High Court exercises the powers of a court of error. So
understood, the appellate powers under the Letters Patent is quite
distinct, in contrast to what is ordinarily understood in procedural

language.!

8. Cross Objections: The right to file cross objection is not available in
respect of Letters Patent appeal, especially when it relates to writ
jurisdiction under Art.226 of the Constitution of India corresponding to
Section 103 of the State Constitution.>?

9. Certificate of fitness: The interpretation of the words 'the Judge who
passed the judgment declares that the case is a fit one for appeal' in
clause 12 obviously require the declaration that the case is a fit one for
further appeal who passed judgment and by no other Judge. It leaves no
doubt that the judge who passed judgment is the sole authority to make
the said declaration and the other judge or judges of the High Court has
no power or jurisdiction to grant the said certificate.

Even where the Judge, who passed the judgment is not available to give

0 Gurucharan Singh v, Kamla Singh, AIR 1977 se 5; Ganga Devi v. Mst. Roopam, AIR 1967J&K 78.
*! Baddula Lakshmaiah and Ors. v. Sri Anjaneya Swami Temple and Ors., (1996)3 see 52.

> The Assessing Authority & anr. v. [arnmu Metal Rolling Mills, 1971 JKLR605 (FB.



requisite certificate either because of his superannuation or incapacity due
to leave or death or some other reason, the declaration cannot be given
by any other Judge.?® In this case, it was further held that an application
for leave to appeal under clause 12 of Letters Patent can be entertained
later after the judgment is delivered if sufficient cause is shown for
inability to apply for leave at the time of delivering of judgment. In this
case, judgment was passed by a Judge during vacation without notice to
the party and application for leave to appeal was filed after coming to

know of the judgment by the party.

10. Vires of clause 12: Clause 12 of the Letters Patent is a perfectly
valid law under the provisions of the Constitution of Jammu and Kashmir
and is not ultra vires. This provision is also not in contradiction to the
provisions contained in Section 96 of the Code of Civil Procedure. Section
96 does not restrict the power of appeal granted under clause 12 of the
Letters Patent.?

13. And we do further ordain that the said High Court of judicature shall
have the like power and authority with respect to the persons of estates
of infants, idiots and lunatics within our territory subject to the provisions

of any laws or regulations now in force.

LAW TO BE ADMINISTERED BY THE HIGH COURT OF JUDICATURE

14. And we do hereby ordain that with respect to the law or equity to be
applied to each case coming before the said High Court of judicature, in
the exercise of its extraordinary original jurisdiction, such law or equity
shall, until otherwise provided, be the law and equity which would have

been applied to such case by any local court having jurisdiction therein.

% Yakoob Khan v. Fazal Khan and Ors., 1999 SLJ 505, AIR 2000 J&K 1, State ofJ&K v. Dr. T.N. Kaul, AIR 1974 J&K
63 (F.B), 1973 KLJ 398,1973 JKLR 54.

** |Isawar Saroop & Ors. v. Suraj Parkash & Ors., 1977 JKLR 311.



15. And we do further ordain that with respect to the law or equity and
rule of good conscience to be applied by the said High Court of judicature
to each case coming before it, in the exercise of its appellate jurisdiction,
such law or equity and rule of good conscience shall be the law or equity
and rule of good conscience which the court in which the proceedings in

such case were originally instituted ought to have applied to such case.

NOTES

Order issued by the Chief Justice directing that LPAs directing against
judgements/orders delivered/passed at Srinagar or Jammu wing must be
filed in the wing where such judgment or order is passed and that only in
exceptional circumstances mentioned there when it is not practicable to
file an appeal pertaining to particular wing at that place, the appeal can
be filed in the other wing with the leave of the Chief Justice or in his
absence the senior Judge available at Head Ouarter.>®

An order allowing appeal at preliminary stage without issuance of notice
to opposite party and without even admitting it is not sustainable. Notice
cannot be dispensed with on ground of innocuousness of order proposed
to be passed. Also an order setting aside order of Single Judge and
remanding case for reconsideration is not an innocuous order.>®

A question of fact not raised before the Single Judge nor it is taken in the
memorandum of appeal, it cannot be allowed to be agitated in Letters
Patent appeal obliviously because had it been taken at the earlier stages,
it would have afforded an opportunity to the Respondent to rebut the plea

by producing evidence.3’

CRIMINAL JUDICATURE
16. And we do further ordain that the said High Court of judicature shall

be a court of appeal from the criminal courts of our territories and shall

*> Rajni Sehgal v. State of J&K and anr., A1R 1999 se 73: (1997) 11 sce 73.
* State of [amrnu & Kashmir v. Sham Lal, AIR 1996 SC 2208.

% State ofJ&K & Ors. v. M/sGoodwill Forest Lessees AIR 1974 J&K 1 (FB).



exercise appellate jurisdiction in all criminal cases in which an appeal is
allowed by law.

17. And we do further ordain that the said High Court of judicature shall
be a court of reference and revision from the criminal courts subject to its
appellate jurisdiction, and shall have power to hear and determine all
such cases referred to it by the sessions judges or by any other officer
authorised to refer such cases to the High Court and to revise all such
cases tried by any officer or court possessing criminal jurisdiction

subordinate of the High Court.

18. And we do further ordain that the said High Court or judicature shall
have power to direct the transfer of any criminal case or appeal from any
court to any other court of equal or superior jurisdiction and also to direct
the preliminary investigation or trial of any criminal case by any officer or
"court otherwise competent to investigate or try it though such case
belongs, in ordinary course, to the jurisdiction of some other officer of

Court.

NOTES

An appeal in said High Court is excluded from a sentence or order passed
or made by a Single Judge of High Court in exercise of powers under the
provision of Article 227 of the Constitution of India, (Section 104 of the
Constitution of Jammu and Kashmir) or in exercise of criminal
jurisdiction.>®

An appeal is also excluded from an order made by a Single Judge of the
court in exercise of his revisional jurisdiction as also an appeal from a
sentence or order passed or made by him in exercise of his
superintendence.>®

Case pending before Panchayat Court can not be transferred by the High

%% Central Mine Planning and Design Institute Ltd. v. Union of India, (2001)2 SCC 588.

* The J&K Co-operative Bank v. Sharnas-ud-Din Bacha, 1971 JKLR421; 1970 KL 323, AIR 1970 J&K 190.



Court.*°

CRIMINAL LAW

19. And we do hereby ordain that all person brought for trial before the
said High Court of judicature, in the exercise of its jurisdiction as a court
of appeal, reference or remission charged with any offence for which
provision is made by Act XII of 1989 called the Ranbir Penal Code or by
any Act amending or excluding the said Act, which may have been passed
prior to the publication of these presents, shall be liable to punishment

under the said Act or Acts and not otherwise.

EXERCISE OF JURISDICTION ELSEWHERE THAN AT THE
ORDINARY PLACE OF SITTING OF THE HIGH COURT

20 And we do further ordain that whenever it shall appeal to the Prime
Minister of our State, subject to our control, convenient that the
jurisdiction and power by these our Letters Patent and by the recited Act
vested in the said High Court should be exercised in any place other than
the usual place of sitting of the said High Court or at several places by
way of circuit, the proceedings in cases before the said High Court at such
place or places shall be regulated by any law relating thereto which has

been or may be made by competent legislative authority.

POWER OF SINGLE JUDGE AND DIVISION COURTS

21. And we hereby declare that any function which is hereby directed to
be performed by the High Court of judicature, in the exercise of its
original or appellate jurisdiction, may be performed by any judge or by
any Division Court thereof, appointed or constituted for such purposes,
and if such Division Court is composed of two or more judges and the

judges are divided in opinion as to the decision to be given on any point,

** Mannmohan Singh v. Mst. Surjeet Kaur, AIR 1965 J&K 71.



such point shall be decided according to the opinion of a majority of the
judges, if there shall be a majority, but if the judges should be equally
divided, they shall state the point upon which they differ and the case
shall then be heard upon that point by one or more of the other judges
and the point shall be decided according to the opinion of the majority of

the judges who have heard the case including those who first heard it.

NOTES

Provisions of Section 98, Code of Civil Procedure are not applicable to
High Courts which are governed by Letters Patent and a matter can be
referred to a third Judge on difference of opinion between two judges.
Section 98 shall not alter or otherwise affect any provision of Letters
Patent of the High Court. Clause 21 provides that in the event of
difference of opinion between equally divided judges as to decision to be
given on any point, it shall be heard upon that point by one or more of
the other judges and the case must be decided on the basis of the
majority opinion.*

Section 98(2) of Code of Civil Procedure is not an independent jurisdiction
so as to exclude the applicability of clause 21 of Letters Patent.*? In case
of difference of opinion between two judges, case has to be referred to a
third judge and not to a Full Bench as required under section 62 of the
J&K Constitution Act. 1996 which must be deemed to have been modified
by the Letters Patent subsequently granted to High Court.**

22. And we do further ordain that our High Court shall have, as provided
by Section 64 of the Jammu and Kashmir Constitution Act, 1996,exclusive
superintendene and control over all courts for the time being subject to its

appellate or revisional jurisdiction and all such courts shall be subordinate

* Sikh Gurudwara Parbandhak Committee v. M.P. Dass Chela, (1998) 5 SCC 157; Dhanarajan v. Moti La! Doge,
AIR 1929 Mad. 641; M.D. Puri and Sons v. Lyons Cinema Ltd., AIR 1933 Lah. 648; Pritam Das v. Akbari, AIR 1973
MP 224; Sushila Kesarbhai v. Bai Lilawati, AIR 1975 Guj. 39; Rulia Devi v. Raghunath Prasad, AIR 1979 Patna
115;Jayanti Devi v. Srichand Mal Agarwal, AIR 1984 Pat. 296.

42 Reliance Industries Ltd. v. Pravin Bhai Jasbai Pate! & Ors., (1997)7 SCC 300.

*® Ghulam Mohd. v. Badshah Begum, AIR 1970 J&K 159, 1971 KLJ 54.



to the High Court. And we do further ordain that the Chief Justice or a
judge of the High Court authorised by him in this behalf, shall from time
to time, visit and inspect the proceedings of the Courts subordinate to the
High Court and shall give such directions in matters not provided for by
law as may be necessary to secure the due administration of justice.
NOTES

The High Court has power of superintendence over courts over which it
has revisional or appellate jurisdiction. Section 21 of the J&K Houses &
Shops Rent Control Act, 1966 empowers the High Court to hear revisions,
from an order of the District Judge passed in appeal against the order of
Rent Controller, it can exercise superintendence over the court of the

Rent Controller as well.**

CONTEMPT

23. And we do further ordain that our High Court shall be a court of
record and shall have the power to punish with fine not exceeding rupees
one thousand or with simple imprisonment for a period not exceeding six
months or with both any person who is guilty of contempt in relation to
itself or to any court subordinate to it;

Provided that the High Court shall not take cognisance of a contempt
alleged to have been committed in respect of a court subordinate to it
when such contempt is an offence punishable under the Ranbir Penal
Code.

NOTES

When the contempt alleged to have been committed in respect of a
Subordinate Court and the contempt alleged is also an offence punishable

under the penal code, High Court cannot take cognizance of such case.*

24. [Omitted]

* Bodh Raj v. Gurcharan Dass, AIR 1955 J&K 29.

* Shabhan Bhat v. Habib Magray & Ors., 1979 JKLR 29.



25. And we do further ordain that the High Court shall comply with such
requisitions as may from time to time, be made under the commands of
High Highness for records, returns and statements in such form or
manner as His Highness may require.

26. And we do further ordain that the High Court may consistently with
the law for the time being in force make rules in respect of the matters
specified in Section 67 of the Jammu and Kashmir Constitution Act, 1996
subject to the conditions specified in sub-section (2)of the aforesaid

section.

NOTES

A conjoint reading of clause 26 and Section 67(a) of the Jammu and
Kashmir Constitution Act shows that the High Court has power to regulate
the practice of the High Court which power must include the power to
make rules providing period of limitation for appeals to be filed under
clause 12 of the Letters Patent.

The limitation provided for any lis in the first schedule of the Limitation
Act has on terms of Section 29 of that Act itself, to give way to a different
period of limitation provided for the same lis in any other special law
within the meaning of the Section.

This is thus no inconsistency between High Court Rules and Limitation Act
in regard to the period of limitation provided as 60 days for filing Letters
Patent Appeal.*®

27. And we do further ordain that appeals shall lie from the judgment,
decrees or orders of the said High Court of judicature in civil matters to us
and shall be filed before the Board of judicial Advisers subject to the
conditions and in the manner provided by the rules framed by the Board
in accordance with section 71 of the Jammu and Kashmir Constitution Act
1996.

*® State of J&K v, G.S. Baroca, AIR 1978 J&K 64 (DB)



UNIT-II
JAMMU & KASHMIR LIMITATION ACT:

The Jammu & Kashmir Limitation Act, was passed in 1938. At present, the

Jammu & Kashmir Limitation Act, 1995 is in operation.
Significance and object of Law of Limitation:

The object of the limitation Act is to restraint the claimants who opt to
invoke their rights belatedly and do not seek justice in time. Unlimited
and perpetual litigation disturbs the peace of society and leads to disorder
and confusion. A constant dread of judicial process and a feeling of
insecurity retard the growth and prosperity of a nation. The law of
limitation prescribes this limit. The Romans, therefore, had the maxim
“interest republicae ut sit fines litum” (the interest of the state
requires that a period should be put to litigation). The law of limitation
prevents persons from enforcing their own rights, and disputing the rights
of others, after a certain period of time, and thus quits titles and
enhances the value of property. It enables men to reckon upon security
from further claim and to act upon it. The necessity for putting a limit to
litigation arises also from the perishable nature of man and all that

belongs to him.

The limitation Act lays down definite rules of law, giving to the people for
whose benefit they have been framed a guarantee that after a lapse of
certain period they may rest in peace and rely upon titles or other rights
which they have acquired. Law of limitation enjoys alertness upon the
citizen by making a citizen who delays too long to lose his right
altogether. The law assists the vigilant and not those who sleep over their

rights -"Vigilantibus non dermentibus jura subvenient”.

The law of limitation only bars the remedy of a person by means of a suit,
it does not deprive him of his right if it can be exercised in any other

manner than by means of a suit. Thus, where a suit or debt is barred by



limitation, the debt nevertheless remains; it is open to the debtor to pay
the barred debt and the payment cannot be recalled on the ground of

failure of consideration.

Section 28 of the J&K Limitation Act, creates an exception to the aforesaid
principle. It provides that at the determination of the period hereby
limited to any person for instituting a suit for possession of any property,

his right to such property shall be extinguished.
Law of Limitation is statute of repose, peace and justice:

Law of limitation can well be described as statute of repose because it
extinguishes disputes and settles rival claims within limited period. It
secures peace as it ensures security of rights, and it secures justice, as by
lapse of time, evidence in support of rights may have been destroyed. Of
late years the desire has been general, both on the part of the legal
profession and on the part of the public, to abridge the length of the time
during which actions may be commenced, and there can be little (if any)
doubt that the policy of the statutes of limitation is good, and is one to be
encouraged. They are such legislative enactments as prescribed by the
periods within which actions may be brought upon certain claims, or

within which certain rights may be enforced.

The law of limitation is founded on public policy, its aim being to secure
quiet of the community, to suppress fraud and perjury, to quicken

diligence and prevent oppression.
Definitions (section 2)

In the Act the definitions have been given under section 2 which inter alia

state as under:

(1) "applicant” includes any person from or through whom an applicant

derives his right to apply;

(2) "bill of exchange" includes a hundi, brat and a cheque;



(3) "bond" includes any instrument whereby a person obliges himself to
pay money to another, on condition that the obligation shall be void if a

specified act is performed, or is not performed, as the case may be;

(4) "defendant"” includes any person from or through whom a defendant

derives his liability to be sued;
(5) Omitted;
(6) "foreign country’ means any country other than India;

(7) "good faith" nothing shall be deemed to be done in good faith which

is not done with due care and attention;

(8) "plaintiff" includes any person from or through whom a plaintiff

derives his right to sue;

(9) "promissory note" means any instrument whereby the maker
engages absolutely to pay a specified sum of money to another at a time

therein limited, or on demand, or at sight;
(10) "suit" does not include an appeal or an application;

(11) "trustee” does not include a benamindar, a mortgagee remaining
in possession after the mortgage has been satisfied, or a wrongdoer in

the possession without title.

LIMITATION OF SUITS, APPEALS AND APPLICATIONS:
Section 3:

Dismissal of suits, etc., instituted, etc., after period of limitation
(Bar of Limitation):

Subject to the provisions contained in sections 4 to 25 (4 to 24 in Central
Act) (inclusive), every suit instituted, appeal preferred, and application
made, after the period of limitation prescribed therefor by the first
schedule shall be dismissed, although limitation has not been set up as a

defence.



Explanation: A suit is instituted, in an ordinary case, when the plaint is
presented to the proper officer; in the case of a pauper, when his
application for leave to sue as a pauper is made; and in the case of a
claim against a company which is being wound up by the court, when the

claimant first sends in his claim to the official liquidator.

What Section 3 of the limitation Act says is that every suit instituted after
the prescribed period shall be dismissed, although limitation has not been
set up as a defence. The court has not only the power but also the duty to
consider as to whether a matter is time barred and from Section 3(1) of
the limitation Act it is clear that it is the duty of the court to decide
whether the proceedings instituted before it was barred by time, even if

plea of limitation is not taken by the opposite party.

In Ashok K. Khurana v. M/s. Steelman Industries & Others, AIR
2000 Delhi 336, it was observed that: “Mere reading of Section 3 of the
Act shows that it is mandatory and absolute in nature. It enjoins upon the
court to dismiss any suit instituted, appeal preferred or application made
after the prescribed period of limitation, although limitation has not been
set up as a defence. Courts have no discretion or inherent powers to
condone the delay if the suit is filed beyond the prescribed period of
limitation, rather a duty is cast on the court to dismiss the suit, appeal or
application if the same is barred by limitation unless matter is covered by
Section 4 to 24 of the Act”

So it becomes clear that provisions of Section 3 of the Act are mandatory
in nature. Section 3 enjoins a court to dismiss every suit, appeal or
application which is not within the prescribed period. Gateways from the
peremptory provisions of Section 3 are provided by Sections 4 to 24 (4 to
25 in J&K Limitation Act). In other words, the court has no power, apart
from the provisions of sections 4 to 24 (4 to 25), to relieve a litigant from
the bar of limitation even on equitable consideration or on ground of

hardship or in exercise of its inherent powers.



In Punjab National Bank v. Surender Prasad Sinha, AIR 1992 S.C
1815, it was observed that “Section 3 of the limitation Act only bars the
remedy but does not destroy the right which the remedy relates to. The
right to the debt continues to exist notwithstanding the remedy is barred
by the limitation. Therefore, when the principal debtor did not repay the
bank loan, the bank as creditor can adjust it at maturity of the fixed
deposit receipts deposited by the guarantor with the bank as security,
though the debt becomes barred by limitation at the time of maturity of
the said fixed deposit receipts. It is not obligatory to file a suit to recover
the debt. Such adjustment would not amount to offence punishable under
Sections 109, 114 and 409 of the Indian Penal Code".

Section: 4
Where court is closed when period expires:

Where the period of limitation prescribed for any suit, appeal or
application expires on a day when the court is closed, the suit, appeal or
application may be instituted, preferred or made on the date when the

court reopens.

This section enables a party to a legal proceeding to initiate the same on
the next day if the previous day happened to be the last day and on that
day the court remained closed for any part of the day. The language of
the section indicates that it does not extend the period prescribed for the
presentation of any suit or appeal or application but that it only provides
that where the period prescribed expires on a particular day when the
court is closed, notwithstanding that fact the application may be made on
the day the court reopens. Thus, Section 4 of the Limitation Act does not
extend the period of limitation. It provide for the contingency when the
prescribed period expires on a holiday and the only contingency
contemplated is “when the court is closed”. The expression “when the
court is closed” refers to the court in which the revision ought to have
been made - Maqbool Ahmed v. Onkar Pratap, AIR 1935 P.C 85.



Section: 5.
Extension of prescribed period in certain cases

Any appeal or any application, for a review of a judgment or for leave to
appeal or an application to set aside an order of dismissal of a suit for
plaintiff’s default or an application to set aside a decree passed ex-parte
in an original suit or appeal or an application to bring the heirs of a
deceased party on the record or an application to set aside an order of
abatement of a suit or appeal or any other application to which this
section may be made applicable by or under an enactment for the time
being in force may be, admitted after the period of limitation prescribed
therefor, when the appellant or the applicant satisfies the court that he
had sufficient cause for not preferring the appeal or making the

application within such period.

Explanation: The fact that the appellant or the applicant was misled by
any order, practice or judgment of the High Court in ascertaining or
computing the prescribed period may be sufficient cause within the

meaning of this section.

Section 5 is an exception to the general rule provided in section 3 and
section 5 provides that in certain proceedings upon showing “Sufficient
Cause” court may condone delay in approaching it. By reading Section 5 it

is clear that the provisions contained in it applies only to:
i. appeals; and

ii. any applications other than applications under any provisions of

Order 21, Criminal Procedure Code.

So section 5 has no application on the suits. The reason is that period
prescribed for applications and appeals mentioned in this section does not
exceed six months while for suit it extends from 3 to 12 years. In Union
of India v. Abdul Ahad Kuttoo, 2013 JKJ 447 (J&K), it was held that

where the counsel who was representing the applicant/appellant earlier



had not properly advised them, which resulted in delay in filing of the
appeal. The appeal filed by the respondents in respect of the impugned
argument is pending on the files of this court. The delay in filing the
appeal in these circumstances is neither intentional nor deliberate. Public

interest is involved; the appeal would require to be decided on its merits.

In Union of India v. Jaswant Raj Kotwal, 2004 (1) JKJ 593 (J&K), it
was held that before granting connation of delay, it is imperative for the
court to record satisfaction that explanation tendered by the applicants
for the delay in filing the appeal is reasonable and satisfactory, which is
essential prerequisite to the condonation of delay. The discretion to be
exercised by the court has to be either proper or judicious in condoning

the delay.

In order to get the benefit of this section, the courts must be satisfied
with the sufficient causes for not performing the appeal or application.
The term “sufficient cause” used here has not been defined in this Act. Its
meaning, therefore, can be accepted as a cause which is beyond the
control of the party invoking the aid of this Section. This term “sufficient
cause” must, of course, be given a liberal meaning so as to advance
substantial justice when any negligence or inaction or want of bona fide is
not imputable to the appellant - New India Insurance Co. Ltd v. Smt.
Shanti Misra, AIR 1976 SC 237. The sufficient cause can be
determined from the facts and circumstances of a particular case -
Shakuntala Devi Jain v. Kuntal Kumari, AIR 1969 SC 575. The
power given to the courts under Section 5 is discretionary yet it has to be
exercised in a judicial manner keeping in view the special circumstances

of each case.

In Brij Inder Singh v. Kanshi Ram, AIR 1917 PC 156, it was observed
that true guide for a court to exercise the discretion under the section 5 is
whether the appellant acted with reasonable diligence in prosecuting the

appeal.



In General Fire and Life Assurance Corporation Ltd v. Janmahomed
Abdul Rahim, AIR PC 6, relied upon the writings of Mr Mitra in Tagore
Law Lectures, 1932 wherein it has been said that “a law of limitation and
prescription may appear to operate harshly and unjustly in a particular
case, but if the law provides for a limitation, it is to be enforced even at
the risk of hardship to a particular party as the judge cannot, on
applicable grounds, enlarge the time allowed by the law, postpone its

operation, or introduce exceptions not recognised by law”.

In Smt. Prabha v. Ram Prakash Kalra, AIR 1987 SCC 339, the
Supreme Court took the view that the court should not adopt an injustice-
oriented approach in rejecting the application for condonation of delay. In
Vedabai Alias Vaijayanatabai Baburao Patil v. Shantaram Baburao
Patil, AIR 2001 SC 2582, the Apex Court made a distinction in delay
and inordinate delay observing as “In exercising discretion under section
5 of the limitation Act, the court should adopt a pragmatic approach. A
distinction must be made between a case where the delay is inordinate
and a case where the delay is of a few days. Whereas in the former case
the consideration of prejudice to the otherwise will be a relevant factor so

the case calls for a more cautious approach”.

In P.K. Ramachandran v. State of Kerala, AIR 1998 SC 2276, the
Apex Court held that, “Law of Limitation harshly affects a particular party
but it has to be applied with all its rigour when the statute so prescribes
and the courts have no power to extend the period of limitation as
equitable grounds. The discretion exercised by the High Court, thus,
neither proper nor judicious. The order condoning the delay cannot be

sustained”.

In O.P. Kathpalia v. Lakhmir Singh, AIR 1984 SC 1744, the
Supreme Court held that if the refusal to condone the delay results in

grave miscarriage of justice, it would be a ground to condone the delay.



The following are some examples of what is and what is not sufficient

cause:-

(a)

(b)

()

(d)

(e)

Illness: Illness is considered as sufficient cause to get benefit of
section 5, but mere plea of iliness is not sufficient cause for not
filing proceeding in time unless it is shown that the appellant or

applicant was utterly disabled to attend to any duty.

Imprisonment: A person can be given the benefit of section 5 if
he is undergoing imprisonment due to some criminal act. The
time spent by him in the jail may be deducted from the

prescribed period of time.

Mistaken legal advice: A mistaken legal advice given by a legal
practitioner may in circumstances of a particular case give rise to

sufficient cause within the meaning of section 5.

Illiteracy: The fact that appellant was illiterate is not sufficient

reason to condone the delay.
Delay in obtaining copies: When a delay is caused-

(i) obtaining a copy of the order or decree of a court and such

delay was caused by the officer of the court;
(ii)by the court itself in issuing order;

(iii) due to the method wrongly adopted in procuring the copy of

the decree or order of the court.

Illustrative cases where delay condoned:

1. Iliness of a party for which he was advised bed rest. Party suffering
from T.B - Bhakhu Bahi v. State, AIR 1989 Guj 8.

2. Applicant suffering from mental shock because of son’s death and also

because of wife’s illness.



3. Applicants were old people and minor girl and were unable to contact

their council regularly for knowing the suits progress.

4. Applicants are pardanashin ladies and are ignorant of law, delay in
filing application for setting aside abatement even though ordinary
ignorance of law is no excuse - R. Devi v. S.S. Chand, AIR 1986 SC
67.

5. Applicant acting on the mistaken advice of his counsel was reasonably
led into the mistaken belief that the valuation of suit was such that an
appeal lay to the High Court and not to the District court. This is so
even though the mistaken advice given by the lawyer was careless or
negligent and the lawyer did not act in good faith provided the

appellant acted with due care and attention.

6. Delay was caused due to wrong statement of law in government
publication — Kesharibai v. Kanhayalal AIR 1974 Raj 63.

7. A bona fide miscalculation of the period of limitation by the counsel.

8. Where copies had already been given to the lawyer in time but they
were misled and were found out after 5 days search and the appellant
who was businessman returned from outstation only on the last day of

limitation and there was delay of 6 days in filing appeal.

9. Where there was delay of one day in filing the appeal on account of
appellants son and grandson in false and frivolous case requiring
attendance (of appellant) in the other court - Nand Singh v. Estate
Officer, AIR 1993 Del 38.

Illustrative cases where delay not condoned:

1. Delay due to routine and leisurely inter-departmental consultations of
the appellant Insurance Company - National Insurance Company
v. Monoranjan, AIR 1986 Ori 212.



2. Delay caused because the petitioner had to collect money from
amongst a large number of petitioners who were interested in the

case.

3. Where a party contended that he remained “engrossed in his
marriage” and did not take steps to obtain the copies or to present

the appeal - Rupewas Saikia v. Aniram Saikia, AIR 1980 Gau 60.
Section: 6
Legal disability

(1) Where a person entitled to institute a suit or make an application for
the execution of a decree, is at the time from which the prescribed period
is to be reckoned, a minor or insane, or an idiot, he may institute the suit
or make the application within the same period after the disability has
ceased, as would otherwise have been allowed from the time specified

therefor in the third column of the Schedule.

(2) Where such person is, at the time from which the period of limitation
is to be reckoned, affected by two such disabilities, or where, before his
disability has ceased, he is affected by another disability, he may institute
the suit or make the application within the same period after both
disabilities have ceased, as would otherwise have been allowed from the

times so specified.

(3) Where the disability continues up to the death of that person, his
legal representative may institute the suit or make the application within
the same period after the death, as would otherwise have been allowed

from the time so specified.

(4) Where the legal representative is at the date of the death affected by

any such disability, the rules contained in sub-sections (1) and (2) shall

apply.

In Akther Hussain v. Qudrat Ali, AIR 1923 Oudh 31, it was observed



that section 6 of the limitation Act has no application in case of appeals.
Legal disability is inability to sue owing to minority, lunacy or idiocy. The
effect of legal disability is that it extends the period of limitation but it

does not prevent the period from running.
Illustrations:

(a) The right to sue for the hire of a boat accrues to A during his
minority. He attains majority four years after such accrue. He
may institute his suit at any time within 3 years from the date of

his attaining majority.

(b) A right to sue accrues to X during his minority. After the accrue,
but while X is still a minor, he becomes insane. Time runs

against X from the date when his insanity and minority ceases.

(c) A right to sue accrues to X during his minority. X dies before
attaining majority, and is succeeded by Y, his minor son. Time

runs against Y from the date of his attaining majority.
Section: 7
Disability of one of several plaintiffs or applicants

Where one of several persons jointly entitled to institute a suit or make an
application for the execution of a decree is under any such disability, and
a discharge can be given without the concurrence of such person, time
will run against them all; but, where no such discharge can be given, time
will not run as against any of them until one of them becomes capable of
giving such discharge without the concurrence of the others or until the

disability has ceased.
Illustrations:

(a) A incurs a debt to a firm of which B, C and D are partners. B is

insane, and C is a minor. D can give a discharge of the debt



without the concurrence of B and C. Time runs against B, C and
D.

(b) Aincurs a debt to a firm of which E, F and G are partners. E and
F are insane, and G is a minor. Time will not run against any of

them until either E or F becomes sane, or G attains majority.

In Sushila Dar v. Prem Kumar, AIR 1981 All 83, it was held that
section 7 of the limitation Act clearly governs the case of a person jointly
entitled to institute a suit. According to the section, if any one of such
person is under the disability and none of the other persons could give a
discharge without the concurrence of the person under disability, the time
will run as against any of them, until the disability of the said person has
ceased or any one of them becomes capable of giving a discharge. If the
position is that any one of such persons is capable of giving a discharge,

then time will run against them all.
Section: 8
Special exceptions

Nothing in section 6 or in section 7 applies to suits to enforce rights of
prior purchase, or shall be deemed to extend, for more than three years
from the cessation of the disability or the death of the person affected
thereby, the period within which any suit must be instituted or application

made.
Illustrations:

(a) A to whom a right to sue for a legacy has accrued during his
minority, attains majority eleven years after such accrue. A, has
under the ordinary law, only one year remaining within which to
sue. But under Section 6 and 8 an extension of two years will be
allowed to him, making in all a period of 3 years from the date of

his attaining majority, within which he may bring his suit.



(b) A right to sue for a hereditary office accrues to A who at the time
is insane. Six years after the accrues A recovers his reason. A
has six years, under the ordinary law, from the date when his
insanity ceased within which to institute a suit. No extension of

time will be given to him under Section 6 read with this section.

(c) A right to sue as landlord to recover possession from a tenant
accrues to A, who is an idiot. A dies three years after the accrue,
his idiocy continuing up to the date of his death. A’s
representative in interest has, under ordinary law, nine years
from the date of A’s death within which to bring a suit. Section 6
read with this section does not extend that time, except where
the representative is himself under disability when the

representation devolves upon him.

In Ponnamma v. Padmanabhan, AIR 1969 Ker 163, section 7 is
really an appendix to section 6. A harmonious construction of the two
sections would require the view that in both sections the period of
limitation is only extended. Section 7 is only an application of the principle
in section 6 to a joint right inhering in a group of persons, some or all of
whom are under the disability. It is the existence of a person in the group
with a capacity to give a discharge without the concurrence of the others,
which makes time run as against all in the group. The disability of the
other persons in the group does not prevent the running of time and it is
not the cessation of the disability of one in the group, but the attainment
by him of the capacity to give a discharge without the concurrence of the
others that makes time run as against all. This would show that even on
the literal construction of section 7, time would run even if one or more
persons in the group are under disability. That this the proper way to look

at section 7 is made clear by section 8.
Section 6, 7 and 8 conclusion:

Generally limitation begins to run from the date of cause of action. But



the Act itself provides certain exceptions to this general principle. Thus, in
a case where the aggrieved party is suffering from some disability, the
period of limitation does not run from the date of the accrual of the cause
of action but runs from a subsequent date, on which the disability ceases.
In this connection Sections 6, 7 and 8 of the Act are the counterpart of

each other and they unitedly form one unit.
JAMMU & KASHMIR REGISTRATION ACT

The Jammu and Kashmir Registration Act, was passed in 1920. Later, the
Act was amended in 1977. It extended to the whole of the Jammu and
Kashmir and came into force in 1978. The Act is now called as The
Registration Act, 1977.

Object of the Registration Act:

Registration of a document is notice of all the facts stated in that
document. The purpose of the Jammu and Kashmir Registration Act,
1977, as disclosed in its provisions, is to provide information to people,
who may deal with property as to the nature and extent of rights which a
person may have affecting that property. In other words it is to enable
people to find out whether any particular piece of property, with which
they may be concerned, has been made subject to some particular legal
obligation. Further registration gives solemnity of form and legal
importance to certain classes of documents by directing that they shall be

registered.

Another purpose is to perpetuate documents which may afterwards be of
legal importance; and the general purpose is to put on record and enquire
what the particulars are and in case of land what obligations exist with
regard to it. The provisions of the registration Act are very carefully
designed to prevent forgeries, procurement of conveyances or mortgages
by fraud or undue influence - K. Roy and Bros v. Ramanthdas, AIR

1945, Cal 37. 1t must also be noticed that, as observed by Supreme



Court in the case of Lachhman Dass v. Ram Lal and Another, 1989
(3) SVV 99, that the real purpose of registration is to secure that every
person dealing with property, where such document requires registration
may rely with confidence upon statements contained in the registrar as a
full and complete account of all transactions, by which title may be
affected.

Section 2

Definitions: In this Act, unless there is anything repugnant in the subject

or context-

(1) "addition” means the place of residence, and the profession, trade,
of a person described, and, in the case of a permanent resident of the
state, his father's name, or where he is usually described as the son of his
mother, then his mother's name and in case of married women, her

husband’s name;

(2) "book" includes a portion of a book and also any number of sheets
connected together with a view of forming a book or portion of a book
and the information storage devices like floppy disc, hard disc or compact

or any other device;

(3) "district" and "sub-district" respectively means a district and sub-

district formed under this Act;
(4) omitted

(5) "endorsement” and "endorsed" include and apply to an entry in
writing by a registering officer on a rider or covering slip to any document

tendered for registration under this Act;

(6) "immovable property" includes land, buildings, hereditary
allowances, rights to ways, lights, ferries, fisheries or any other benefit to
arise out of land, and things attached to the earth or permanently
fastened to anything which is attached to the earth, but not standing

timber, growing crops nor grass;



(7) "lease" includes a counterpart, kabuliyat, an undertaking to cultivate

or occupy, and an agreement to lease;

(8) "minor" means a person who, according to the personal law to which

he is subject, has not attained majority;

(9) "movable property" includes standing timber, growing crops and
grass, fruit upon and juice in trees, and property of every other

description, except immovable property; and

(10) "representative" includes the guardian of a minor and the

committee or other legal curator of a lunatic or idiot.

PART II: OF THE REGISTRATION-ESTABLISHMENT
Section 3
Inspector-General of Registration:

(1) The Government shall appoint an officer to be the Inspector-General

of Registration for the Jammu and Kashmir State:

Provided that the Government may, instead of making such appointment,
direct that all or any of the powers and duties hereinafter conferred and
imposed upon the Inspector-General shall be exercised and performed by
such officer or officers, and within such local limits, as the Government

appoints in this behalf.

(2) The Government may hold simultaneously any other office under the

Government.

(3) The Government may also, appoint Additional Inspector General of
Registration, Joint Inspector General of Registration and Deputy Inspector

General of Registration, and may prescribe the duties of such officers:

Provided that every such officer shall be subordinate to the Inspector

General of Registration.



Comment:
The hierarchy of the registration establishment in the state is as follows:

i. Inspector General of Registration at the apex level;
ii. Additional Inspector General of Registration;

iii. Joint Inspector General of Registration;

iv. District Registrar;

v. Sub-Registrar.
Section 5
Districts and sub-districts:

(1) For the purposes of this Act, the Government shall form districts and
sub-districts, and shall prescribe, and may alter, the limits of such district

and sub-districts.

(2) The districts and sub-districts formed under this section, together
with the limits thereof, and every alteration of such limits, shall be
notified in the Official Gazette.

(3) Every such alteration shall take effect on such day after the date of

the notification as is therein mentioned.
Section 6
Registrars and Sub-Registrars:

The Government may appoint such public officers or not, as it thinks
proper, to be District Registrars and may appoint Sub-Registrars
according to the sanctioned cadre and may also invest such public officers
as the Government think proper with powers of a sub-registrar for te

several sub districts.

Comments:



The hierarchy of the registration establishment in the districts is as

follows:

i. District Registrar;

ii. Sub-Registrars.
Section 7
Offices of Registrar and Sub-Registrar:

(1) The Government shall establish in every district an office to be styled
the office of the Registrar and in every sub-district an office or offices to
be styled the office of the Sub-Registrar or the offices of the Joint Sub-

Registrars.

(2) The Government may amalgamate with any office of a Registrar any
office of a Sub-Registrar subordinate to such Registrar, and may authorise
any Sub-Registrar whose office has been so amalgamated to exercise and
perform, in addition to his own powers and duties, all or any of the

powers and duties of the Registrar to whom he is subordinate:

Provided that no such authorisation shall enable a Sub-Registrar to hear

an appeal against an order passed by himself under this Act.
PART III: OF REGISTRABLE DOCUMENTS
Section 17

Documents of which registration is compulsory: Section 17 of the
Indian Registration Act 1908, deals with the documents that are

compulsory to be registered.
(1) The following documents shall be registered, namely:

(a) instruments of gift of immovable property;



The word gift is not defined in the Registration Act but in common
parlance it is understood in much the same sense as it is defined in
section 122 of the Transfer of Property Act, Which reads: "Gift is the
transfer of certain existing movable or immovable property made
voluntarily and without consideration, by one person called donor, to

another called the done and accepted by or on behalf of done”.

Such acceptance must be made during the lifetime of the donor and while
he is still capable of giving. If the done dies before acceptance the gift is

void.

Section 123 of the Transfer of Property Act requires that the transfer of
immovable property by way of gift must be effected by a registered
instrument signed by or on behalf of the donor, and attested by at least
two witnesses. Thus, a document by which rights in immovable property
are surrendered without any consideration is in effect a deed of gift which
under section 17 (a) requires registration — Hira singh v. Punjab Singh,
1925 Lah 183. Section 17 (1) (a) is not attracted when the deed of gift
relates to immovable property , but all instruments of gift of immovable
property must be registered whatever be the value of property - Proto
Kolitah v. Mottea Kolitah. An unregistered gift deed, therefore, cannot
be used to create a title to immovable property - Rup Narain Panday v.

Sheo Dagar Tewari, 1939.

An instrument of gift which effect an immediate transfer of ownership falls
under this clause though the instrument provides that whatever called
upon by the done, the donor would execute a registered gift deed - S.
Chinna Buddha Sahib v. Raja Subamma, 1954.

Muslim Gifts Not Compulsory Registrable:

All instruments of gift except those executed by a Muslim are compulsorily
registrable under the Act. The Apex Court in Hafeeza Bibi v. Shaikh
Fareed, 2011, held that the position is well settled, which has been



stated and restated time and again, that the three essentials of a gift
under Mohammadan Law are: 1. declaration of the gift by the donor; 2.
acceptance of the gift by the done and 3. delivery of possession. Though,
the rules of Mohammadan Law do not make writing essential to the
validity of a gift; an oral gift fulfilling all the essentials make the gift
complete and irrevocable. However, the donor may record the transaction
of gift in writing. Asaf A. A. Fyzee in Outlines of Mohammadan Law, states
in this regard that writing may be of two kinds: (i) it may merely recite
the fact of a prior gift; such a writing need not be registered. (ii) it may
itself be the instrument of gift; such a writing in certain circumstances
requires registration. He further says that if there is a declaration,
acceptance and delivery of possession coupled with the formal instrument
of a gift, it must be registered. Conversely, the author says that
registration, however, by itself without the other necessary conditions, is

not sufficient.

Thereupon the Division Bench of the Court observed:

“In our opinion, merely because the gift is reduced to writing by
Mohammedan instead of it having been made orally, such writing does
not become a formal document or instrument of gift. When a gift could be
made by Mohammadan orally, its nature and character is not changed
because of it having been made by a written document. What is important
for a valid gift under Mohammadan Law is that three essential requisites
must be fulfilled. The form is immaterial if all the three essential
requisites are satisfied constituting valid gift, the transaction of gift would
not be rendered invalid because it has been written on a plain piece of
paper. The distinction that if a written deed of gift recites the factum of
prior gift then such deed is not required to be registered but when the
writing is contemporaneous with the making of the gift, it must be
registered, is inappropriate and does not seem to us to be in conformity

with the rules of gift in Mohammadan Law”.



The Apex Court further observed:

"We find ourselves in express agreement with the statement of law from
Mulla; Principle of Mohammadan Law, page 120....(i.e.)......it is not the
requirement that in all cases where the gift made is contemporaneous to
the making of the gift then such deed must be registered under section

17 of the Registration Act. Each case would depend on its own facts”.

In this case the Supreme Court approved the views of Calcutta High Court
in Nasib Ali case and the Gauhati High Court in Md. Hesabuddin case. The
Court further observed that the judgments delivered by Andhra Pradesh
High Court, Jammu and Kashmir High Court and Madras High Court do
not lay down the correct law - Hafeeza Bibi v. Shaikh Fareed, 2011.

Exemption of Muslim Gifts from registration and the Doctrine of

Constructive Notice:

Registration of a document is notice of all the facts stated in that
document. The purpose of the Jammu and Kashmir Registration Act,
1977, as disclosed in its provision is to provide information to people, who
may deal with property as to the nature and extent of rights which a
person may have affecting that property. In other words it is to enable
people to find out whether any particular piece of property, with which
they may be concerned, has been made subject to some particular legal
obligation. Further registration gives solemnity of form and legal
importance to classes of documents by direction that they shall be

registered.

Another purpose is to perpetuate documents which may after words be of
legal importance; and the general purpose is to put on record and enquire
what the particulars are and in case of land what obligations exist with
regard to it. The provisions of the Registration Act are very carefully

designed to prevent forgeries, procurement of conveyances or mortgages



by fraud or undue influence - K. Roy and Bros v. Ramanthdas, AIR
1945 Cal 37.

In Brahma Nath v. Chandra Kali, AIR 1961 Pat 79, Patna High Court

observed:

The real purpose of registration is to secure that every person dealing
with property, where such dealings require registration may rely with
confidence upon the statements contained in the register as a full and
complete account of all transactions by which his title may be affected
unless indeed he has actual notice of some unregistered transaction which

may be valid apart from registration.

Given this context, the relevant question is whether the exemption of
Muslim Gifts operates against the Spirit of the Registration Act or does it
make the doctrine of constructive notice ineffective vis-a-vis Muslim gifts
of immovable property? The answer of course will be in negative. Under
the Muslim Law requirement of delivery of possession to complete a gift
reinforces the doctrine of constructive notice. Muslim Law of gift attaches
great importance to possession or seisin of the property gifted (Kabz-ul-
Kamil) especially of immovable property - Kathessa Umma .
Narayanath, AIR 1964 SC 275. The Hedaya says that Seisin in case of gift
is expressly ordained and Baille quoting from the inayah refers to the
Hadis of Prophet declaring that “a gift is not valid unless possessed”.
Explanatin II appended to Para 8 of Section 3 of the Transfer of property

Act reads as:

Any person acquiring any immovable property or any share or interest in
any such property shall be deemed to have notice of the title, if any, of

any person who is for the time being in actual possession thereof.

It follows that the actual possession operates as a constructive notice of

the title. Therefore, the requirement as actual delivery of possession of



the subject matter of the gift operates as constructive notice even without

the registration.

(b) other non-testamentary instruments which purport or operate to
create, declare, assign, limit or extinguish, whether in present or
in future, any right, title or interest, whether vested or

contingent, to or in immovable property;
Comment:
The conditions necessary for the application of section 17 (1) (b) are:

a. The instrument in question must be non-testamentary pertaining to
immovable property;
b. It must not be instrument of gift of immovable property;

c. It must purport or operate to -

i create, declare, assign, limit or extinguish, whether in present
or in future;

ii. any right, title or interest, whether vested or contingent;

iii. to or in immovable property; and

iv. the property is situated in a district where the Act is in force.

Meaning of non-testamentary document was given in Umrao Singh v.
Lachman Singh, it means a document which is plainly intended to be
operative immediately and to be final and irrevocable is a non-

testamentary document.
Scope of following words:

Create: Every non-testamentary instrument which means to or has the
effect originating some right, title or interest in immovable property will

be governed by the words ‘create’ - Ghulam Ahmad v. Ghulam Qadir.



Declare: In section 17, the word declare is placed along with ‘create’,
‘limit” or ‘extinguish’ a ‘right’, ‘title’ or ‘interest’ and these words imply a
definite change of legal relation to the property by an expression of will
embodied in the document referred to. Therefore the word ‘declare’
implies a declaration of will, nhot a mere statement of a fact - Ghulam
Ahmad v. Ghulam Qadir.

Assign: The term ‘assign’ means to convey; to transfer rights or
property. Therefore, a document by which the mortgagor assigned all his
rights and interest in the immovable property subject to the mortgage
debt and interest thereon must necessarily be registered — Barsik Nandi

v. Gurdas Pal.
Limit:

Limit connotes restriction on some right or interest in immovable
property, for instance, an agreement with the creditors not to alienate
any of the property till the debts were paid of, limits rights in immovable

property — Lalji Das v. Chet Ram.

(c) non-testamentary instruments which acknowledge the receipt or
payment of any consideration on account of the creation,
declaration, assignment, limitation or extinction of any such

right, title or interest;
Comment:

To attract the applicability of the above provision it has to be shown that
the document in dispute is a non-testamentary instrument acknowledging
receipt of a consideration on account of creation, declaration, assignment,
limitation or extinction of any right, title or interest - Ghulam
Mohammad v. Shri Subhan. In other words, to attract this clause

following two conditions must be satisfied:



i. Document must be the receipt of consideration; and
il. Document, must, prima facie, be an acknowledgement of payment
of some consideration on account of the creation, declaration,

assignment, limitation or extinction of a right, title or interest.
(d) any partnership deed;
Comment:

Section 17 of the J&K Registration Act contemplates compulsory
registration of any partnership deed. However, all that the Registration
Act contemplates is the registration of a deed of partnership and not the
registration of partnership as such under the Registration Act. Non
registration of a partnership under the Registration Act would not, thus,
affect the partnership, its affairs and the rights and liabilities, which it or
its partners have under the J&K State Partnership Act, 1996. In
Hemkund Transport Service v. Union of India and Others, 2008,

J.P. Singh, J. observed:

Although section 17 prescribes the compulsory registration of any
partnership deed, section 49 does not contemplate any affect of its non-
registration. Non- registration of compulsory registerable documents
under section 17, entails the consequences, which are mentioned at
clauses (a) (b) & (c) of section 49. This section is completely silent as to
the effect of non-registration of partnership deed. Expressions ‘such
property’ and ‘conferring such power’ appearing in section 49 (c), refer
only to the property i.e. immovable property and power i.e. power to
adopt as mentioned in section 49 (a) & (b) of the Registration Act. It,
therefore, follows that the rigour of section 17 in requiring compulsory
registration of a partnership deed has been diluted with the omission of

partnership deed from the purview of section 49 of the Registration Act.

(e) any adoption deed;



Comment:

Under (Central) Registration Act of 1908 adoption deed is not required to
be compulsorily registered; because it is not the adoption deed by which
the rights of the adopted son are created but the adoption itself and any
wording in the adoption deed cannot either create or limit any rights
which the adopted son gets by his adoption. However, under J&K
Registration Act ‘any adoption deed’ requires compulsory registration -

Vishvanath Ramyji Karale v. Rahibai Ramji Karale.
(f) any non-testamentary authority to adopt; and
Comment:

Under (Central) Registration Act of 1908 ‘authorities to adopt a son,
executed after the 1% day of January, 1872, and not conferred by a will’ is
compulsorily registrable. However, under J&K Registration Act ‘any non-
testamentary authority to adopt’ is required to be registered compulsorily.
The difference between the two is that the later is gender neutral, former

is gender specific.

(g) leases of immovable property for any term exceeding one year,

or reserving a yearly rent exceeding fifty rupees;

Provided that the Government may, by order published in the Jammu and
Kashmir Government Gazette, exempt from the operation of this sub-

section any such leases executed in any district, or part of a district.
Comment:
In order to attract the section 17 (1) (g), a lease must be-

(a) of immovable property;
(b) for term exceeding one year, and

(c) must reserve a yearly rent of more than Rs. 50.



Unless the deed itself mentions the rent to be paid yearly, it cannot be

said that the lease reserves yearly rent and as such the deed is not

compulsory registrable — Dharamarth Department v. L. Basant Lal.

However, a lease for two years does not cease to be a lease for a term

exceeding one year merely because it provides that the tenant could be

evicted the term if he committed a breach of terms and is therefore,

compulsorily registrable under clause (g) of section 17 of the J&K

Registration Act - Ishwar Dutt v. Sunder Singh.

(h) non-testamentary instruments transferring or assigning any
decree or order of a court or any award when such decree or
order or award purports or operates to create, declare, assign,
limit or extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, to or in
immovable property;

Comment:

In order to attract the section 17 (1) (h), following conditions are

necessary,

(a)

(b)

there must be a non-testamentary instrument relating to
immovable property;

it must either transfer or assign;

i. ant decree or order of a court or

ii. any award.

(c)such decree or order or award must purport or operate;

i. to create, decree, assign, limit or extinguish, (whether in
present or in future);
ii. any right, title or interest (whether vested or contingent) in

such property.



In Krishan Lal v. S. Pal Singh, AIR 1968, S obtained a compromise
decree for ejectment from a house against R. S sold the property in
dispute to P by means of a sale deed and also by means of an agreement
transferred the decree obtained against R to P. On the basis of the sale
deed and the agreement P sought to eject R from the suit property,
however, R took an objection that the transfer or assignment of decree
being unregistered was not receivable in evidence. It was held that
document or agreement is covered under Section 17 (1) (h) and is

inadmissible on account of being unregistered.

(i) any document which purports or operates to effect any contract

for sale of any immovable property.
Comment:

Earlier contract for sale of immovable property was not required to be
registered, however, by the Amendment Act of 2011, “any document
which purports or operates to effect any contract for sale of any

immovable property” is now compulsorily registrable.
(2) Nothing in clauses (b) and (c) of sub-section (1) applies to-
(i) any composition deed; or

(ii) any instrument relating to shares in a joint Stock Company,
notwithstanding that the assets of such company consist in whole or in

part of immovable property; or

(iii) any debenture issued by any such company and not creating,
declaring, assigning, limiting or extinguishing any right, title or interest,
to or in immovable property except insofar as it entitles the holder to the
security afforded by a registered instrument whereby the company has

mortgaged, conveyed or otherwise transferred the whole or part of its



immovable property or any interest therein to trustees upon trust for the

benefit of the holders of such debentures; or

(iv) any endorsement upon or transfer of any debenture issued by any

such company; or

(v) any document other than the documents specified in clause (i) of sub-
section 1 not itself creating, declaring, assigning, limiting or extinguishing
any right, title or interest of the value of one hundred rupees and
upwards to or in immovable property, but merely creating a right to
obtain another document which will, when executed, create, declare,

assign, limit or extinguish any such right, title or interest; or

(vi) any decree or order of a court [except a decree or order expressed to
be made on a compromise and comprising immovable property other than

that which is the subject-matter of the suit or proceeding;] or
(vii) any grant of immovable property by government; or
(viii) any instrument of partition made by a revenue officer; or

(ix) any instrument relating to loan granted under authority of cabinet
order No 1547-C of 1953 dated 15" December, 1953;

(x) any order granting a loan under the Jammu and Kashmir Government
Aid to Agriculturist and Land Improvement Act, 1871, or the Land
Improvement Act, 1893; or instrument for securing the repayment of a

loan made under that Act; or

(x-a) any instrument relating to loan granted to displaced persons for

construction of houses or for petty trade;

(xi) any endorsement on a mortgage-deed acknowledging the payment

of the whole or any part of the mortgage-money, and any other receipt



for payment of money due under a mortgage when the receipt does not

purport to extinguish the mortgage; or

(xii) any instrument which purports or operates to transfer land in favour
of state or a Panchayat constituted under the Jammu and Kashmir Village
Panchayat Act, 2008.

Section 18

Documents of which registration is optional:

Any of the following documents may be registered under this Act, namely:

(a) leases of immovable property from year to year or for any term below
one year, and receiving a yearly rent of rupees fifty or less and leases

exempted under section 17;

(b) instruments (other than wills) which purport or operate to create,
declare, assign, limit or extinguish any right, title or interest to or in

movable property;

(c) wills; and

(d) all other documents not required by section 17 to be registered.

Comments:
The registration of following documents are optional:
(a) leases not covered under section 17 (1)(g);

(b) instruments affecting change in legal relation in movable

property;

(c) wills because they are recoverable by subsequent declaration of

the testator.



In other words, all the documents which does not fall under section

17(1) are not compulsorily registered.
Section 18-A

Document for registration to be accompanied by true copy

thereof:

Notwithstanding anything contained in this Act, the registering officer
shall refuse to register any document presented to him for registration

unless such document is accompanied by a true copy thereof.

PART VII: OF ENFORCING THE APPEARANCE OF EXECUTANTS AND
WITNESSES

Section 36
Procedure where appearance of executant or witness is desired:

If any person presenting any document for registration or claiming under
any document, which is capable of being so presented, desires the
appearance of any person whose presence or testimony is necessary for
the registration of such document, the registering officer may, in his
discretion, call upon such officer or court as the Government directs in
this behalf to issue a summons requiring him to appear at the registration
office, either in person or by duly authorised agent, as in the summons

may be mentioned, and at a time named therein.

Section 37

Officer or court to issue and cause service of summons:

The officer or court, upon receipt of the peon's fee payable in such cases,

shall issue the summons accordingly, and cause it to be served upon the

person whose appearance is so required.



Section 38
Persons exempt from appearance at registration office:

(1) (a) A person who by reason of bodily infirmity is unable without risk

or serious inconvenience to appear at the registration office, or
(b) a person in jail under civil or criminal process, or

(c) persons exempt by law from personal appearance in court, and
who would but for the provisions next hereinafter contained be
required to appear in person at the registration-office, shall not be

required so to appear.

(2) In the case of every such person the registration-officer shall either
himself go to the house of such person, or to the hall in which he is

confined, and examine him or issue a commission for his examination.
Section 39
Law as to summonses, commissions and withesses:

The law in force for the time being as to summonses, commissions and
compelling the attendance of witnhesses and for their remuneration in suits
before civil courts, shall, save as aforesaid and mutatis mutandis, apply to
any summons or commission issued and any person summoned to appear

under the provisions of this Act.

PART X: OF THE EFFECTS OF REGISTRATION AND NON-
REGISTRATION

Section 47

Time from which registered document operates:



A registered document shall operate from the time from which it would
have commenced to operate if no registration thereof had been required

or made, and not from the time of its registration.
Comment:

In view of the provisions of section 47 of the Registration Act, it is well
settled that a document on subsequent registration will take effect from
the time when it was executed and not from the time of its registration.
Where two documents are executed on the same day, the time of their
execution would determine the priority irrespective of the time of their
registration The one which is executed earlier in time will prevail over the

other executed subsequently.
Section 48

Registered documents relating to property when to take effect

against oral agreements:

All non-testamentary documents duly registered under this Act, and
relating to any property, whether movable or immovable, shall take effect
against any oral agreement or declaration relating to such property,
unless where the agreement or declaration has been accompanied or
followed by delivery of possession and the same constitutes a valid

transfer under any law for the time being in force.
Section 49
Effect of non-registration of documents required to be registered:

No document required by section 17 or by any provision of the Transfer of

Property Act, 1882 to be registered shall-

(a) affect any immovable property comprised therein, or



(b) confer any power to adopt, or

(c) be received as evidence of any transaction affecting such property

or conferring such power, unless it has been registered.
Comment:

Section 49 of the Act provides the sanction behind section 17 of the Act
and for those provisions of the Transfer of Property Act which require
registration of document, by depriving them of their effectiveness and
prohibiting their admissibility in evidence of any transaction affecting
immovable property or a power to adopt or affect any such power to
adopt. It is noteworthy that section17 (1) (d) makes partnership deed
simpliciter compulsory registrable but consequential effect of non-
registration has not been provided under section 49 of the Act. It was on
this basis J&K High Court in Hemkund Transport Service v. Union of
India and Others, 2008 (1) CTLJ 115, held that an unregistered
partnership deed is still admissible in evidence. However, in Nazir
Ahmad v. G. Rasool AIR 1971 J&K 24, Division Bench of J&K High
Court held that an unregistered partnership deed is inadmissible in

evidence if it does in any way affect immovable property
Section 50

Certain registered documents relating to land to take effect

against unregistered documents:

Every document falling under any exemption mentioned in section 17, or
clauses (a) and (b) of section 18, shall, if duly registered, take effect as
regards the property comprised therein, against every unregistered
document relating to the same property, and not being a decree or order,
whether such unregistered document be of the same nature as the

registered document or not.



PART XI: OF THE DUTIES AND POWERS OF REGISTERING
OFFICERS

Section 68
Powers of Registrar to superintend and control Sub-Registrars:

(1) Every Sub-Registrar shall perform the duties of his office under the
superintendence and control of the Registrar in whose district the office of

such Sub-Registrar is situate.

(2) Every Registrar shall have authority to issue (whether on complaint
or otherwise) any order consistent with this Act which he considers
necessary in respect of any act or omission of any Sub-Registrar
subordinate to him or in respect of the rectification of any error regarding

the book or the office in which any document has been registered.
Section 69:

Power of Inspector-General to superintend registration offices

and make rules:

(1) The Inspector-General shall exercise a general superintendence over
all the registration-offices in the territories under the State Government,
and shall have power from time to time to make rules consistent with this
Act-

(a) providing for the safe custody of books, papers and documents;

(aa) providing the manner in which and the safeguards subject to which
the books may be kept in computer floppies or diskettes or in any other

electronic form under sub-section (1) of section 16 A;
(b) omitted;

(c) omitted;



(d) regulating the amount of fines imposed under sections 25 and 34,

respectively;

(e) regulating the exercise of the discretion reposed in the registering

officer by section 63;

(f) regulating the form in which registering officers are to make

memoranda of documents;

(g) regulating the authentication by Registrars and Sub-Registrars of the

books kept in their respective offices under sections 51;

(gg) regulating the manner in which the instruments referred to in sub-

section (2) of section 88 may be presented for registration;

(ggg) regulating the manner of copying of books, indexex or portions

thereof;

(h) declaring the particulars to be contained in Index Nos. I, II, III and

IV, respectively;

(i) generally, regulating the proceedings of the Registrars and Sub-

Registrars.

(2) The rules so made shall be submitted to the State Government for
approval, and, after they have been approved, they shall be punished in
the Official Gazette, and on publication shall have effect as if enacted in
this Act.

Section 70
Power of Inspector-General to remit fines:

The Inspector-General may also, in the exercise of his discretion, remit
wholly or in part the difference between any fine levied under section 25

or section 34, and the amount of the proper registration fee.



UNIT -3

BENCH BAR RELATION

Bench Bar Relation:

Bar-Bench Relation in law refers to the cordial relationship between the
Advocates and the Judges. The Bar (Advocates) and Bench (Judges) play
an important role in the administration of justice. The judges administer
the law with the assistance of the lawyers. The lawyers are the officers of
the court. They are expected to assist the court in the administration of
justice. As the officers of the court the lawyers are required to maintain
respectful attitude toward the court bearing in mind that the dignity of the
judicial office is essential for the survival of the society. Mutual respect is
necessary for the maintenance of the cordial relations between the Bench

and Bar.

The opinion of our Supreme Court in the context of Bench- Bar Relation
has been clearly laid down in P.D. Gupta v. Ram Murti and Others! as
follows: "A lawyer owes a duty to be fair not only to his client but also to
the court as well as to the opposite party in the conduct of the case.
Administration of justice is a stream which has to be kept pure and clean.
It has to be kept unpolluted. Administration of justice is not something
which concerns the Bench only. It concerns the Bar as well. The Bar is the
principal ground for recruiting judges. Nobody should be able to raise a
finger about the conduct of a lawyer. Actually judges and lawyers are
complementary to each other. The primary duty of the lawyer is to inform
the court as to the law and facts of the case and to aid the court to do
justice by arriving at the correct conclusions. Good and strong advocacy
by the counsel is necessary for the good administration of justice.

Consequently, the counsel must have freedom to present his case fully

L AIR 1998 SC 283.



and properly and should not be interrupted by the judges unless the

interruption is necessary."

In Mahant Hakumat Rai v. Emperor? the Lahore High Court had held
that "Without failing in respect to Bench, it is the duty of the members of
the Bar to assert their just rights to be heard by the tribunal before which
they are practising. They should be fearless and independent in the
discharge of their duties, and would be perfectly right in protesting
against irregular procedure on the part of any judge; and if the advocate
is improperly checked or found fault with, he should vindicate the
independence of the Bar. He would be perfectly justified in insisting on
getting a proper hearing and he would be perfectly right to object to any
interruption with the course of his argument such as to disturb him in
doing his duty to his client. Plenary powers vested in the Presiding Officer
of the Court, apart from the fact that they have rarely been used against
members of the legal profession so far, should only be used to vindicate
the honour of the court or to satisfy the necessities of public justice and
not as a matter of course." It may, however, be noted that the presence
of professional etiquette coupled with recognition by judiciary of the
importance of an independent Bar, will work together to minimise the

possibility of confrontation between the Bench and the Bar.

To conclude this part we can say that, a free and fearless Bar is not to be
preferred to an independent judiciary, nor an independent judiciary to a
free bar. Neither has a primacy over the other. Both are indispensable to
a free society. The freedom of the Bar presupposes an independent
judiciary through which that freedom may, if necessary, be vindicated.
One of the potent means for assuring judges of their independence is
responsible, well- behaved, cultured and, learned Bar. Finally, reciprocal
adjustment of conduct by the Bench and the Bar is the keystone to the

smooth functioning of courts in general interest of the society.

2 AIR 1943 Lahore 14.



Bar Council of India

Introduction

The Bar Council of India is a statutory body established under Section 4 of
Advocates Act 1961 that regulates the legal practice and legal education
in India. Its members are elected from amongst the lawyers in India and
as such represents the Indian bar. It was created by Parliament under the
Advocates Act, 1961. In March 1953, the 'All India Bar Committee',
headed by S. R. Das, submitted a report which proposed the creation of a
bar council for each state and an all-India bar council as an apex body. It
was suggested that the all India bar council should regulate the legal
profession and set the standard of legal education. The Law Commission
of India was assigned the job of assembling a report on judicial
administration reforms. In 1961, the Advocates Act was introduced to
implement the recommendations made by the 'All India Bar Committee'
and 'Law Commission'. In 1963, C. K. Daphtary became the Chairman
and S. K. Ghose became the Vice Chairman. It prescribes standards of
professional conduct, etiquettes and exercises disciplinary jurisdiction
over the bar. It also sets standards for legal education and grants
recognition to Universities whose degree in law will serve as a
qualification for students to enroll themselves as advocates upon

graduation.
FUNCTIONS AND POWERS OF BAR COUNCIL OF INDIA:

Section 7 of the Advocates Act provides for the following statutory

functions of the Bar Council of India:

1. To lay down standards of professional conduct and etiquette for

advocates;

2. To lay down the procedure to be followed by its disciplinary
committee and the disciplinary committees of each State Bar

Council;



3. To safeguard the rights, privileges and interests of advocates;
4. To promote and support law reform;

5. To deal with and dispose of any matter which may be referred to it

by a State Bar Council;

6. To exercise general supervision and control over the state bar

council;

7. To promote legal education and to lay down standards of legal
education in consultation with the Universities in India imparting
legal education and the State Bar Councils, With respect to this
point, the Supreme Court has made it clear that the question of
importing legal education is entrusted to the Universities in India
and not to the Bar Council of India. All that the Bar Council can do
is to suggest ways and means to promote suck legal education to
be imparted by the Universities and for that purpose it may lay
down the standards of education. Sections 7 do not entitle the Bar
Council itself to frame rules laying down pre-enrolment as

Advocate;

8. To recognize Universities whose degree in law shall be a
qualification for enrolment for an advocate for that purpose to visit
and inspects Universities, or direct the State Bar Councils to visit

and inspect Universities for this purpose;

9. To conduct seminars and organise talks on legal topics by eminent

jurists and publish journals and papers of legal interest;
10.To organize legal aid to the poor;

11.To recognize on a reciprocal basis foreign qualifications in law
obtained outside India for the purpose of admission as an advocate

in India;

12.To manage and invest the funds of the Bar Council;



13.To provide for the election of its members who shall run the Bar

Councils.
14.To perform all other functions conferred on it or under this Act;

15.To do all other things necessary for discharging the aforesaid

functions;

16.The Bar Council of India may constitute one or more funds in the

prescribed manner -

(a) giving financial assistance to organise welfare schemes for

indigents, disabled or other advocates;

(b) giving legal aid or advise in accordance with the rule made in
this behalf;

(c) establishing law libraries.

17. The Bar Council of India can also receive grants, donations, and

gifts for any of these purposes mentioned under point no 16.

In Ex-Captain Harish Uppal v. Union of India, the court held that
section 7 provides in respect of the functions of the Bar Council of India,
but none of its functions mentioned in section 7 authorizes it to paralyze
the working of the Courts. On the contrary it is enjoined with a duty to lay
down standards of professional conduct and etiquette for advocates. No
Bar Council can ever consider giving a call of strike or a call of boycott. In
case any association calls for a strike or boycott the concerned State Bar
Council of India must immediately take disciplinary action against the
advocates who gives a call for a strike. It is the duty of every advocate to

ignore a call of strike or boycott.

In Raveendranath Naik v. Bar Council of India, AIR 2007 Kar. 75
the court held that the resolution passed by the Bar Council India

directing advocates not to participate in any programme organised by the



Legal Services Authorities in any Lok Adalat or any legal aid programme
has been held illegal and void.

Section 7-A of the Advocates Act makes it clear that the Bar Council of
India may become a member of international legal bodies, such as, the
International Bar Association or the International Legal Aid Association,
contribute such sums as it thinks fit to such bodies by way of subscription
or otherwise and authorise expenditure on the participation of its
representatives in any international legal conference or seminar.

Section 7(2) of the Advocates Act provides that the Bar Council of India
may constitute one or more funds in the prescribed manner for the
purpose of:

(a) giving financial assistance to organise welfare schemes for indigent,
disabled or other advocates;

(b) giving legal aid or advice in accordance with the rules made in this
behalf;

(c) establishing law libraries.

It may receive any grants, donations, gifts or benefactions for all or any
of the purposes specified above such grants, donations, etc., shall be
credited to the appropriate fund or funds constituted under this sub-
section.

Powers of Bar Council of India:
1. Admission as advocates:

Section 20 of the Advocates Act provides that every advocate who was
entitled as of right to practise in the Supreme Court immediately before
the appointed day and whose name is not entered in any State roll may,
within the prescribed time, express his intention in the prescribed form to
the Bar Council of India for the entry of his name in the roll of a State Bar
Council and on receipt thereof the Bar Council of India shall direct that the
name of such advocate shall, without payment of any fee, be entered in
the role of that State Bar Council and the State Bar Council concerned

shall comply with such direction. The entry in the State Roll made in the



compliance with such direction shall be made in the order of seniority
determined in accordance with the provisions of Section 17(3).Where an
advocate omits or fails to express his intention within the prescribed time,

his name shall be entered in the roll of the State Bar Council of Delhi.

Section 19 of the Advocates Act makes it clear that every State Bar
Council shall send to the Bar Council of India an authenticated copy of the
roll of advocates prepared by it for the first time under this Act and shall,
thereafter, communicate to the Bar Council of India all alternations in and
addition to, any such roll, as soon as the same have been made.

Section 18 of the Advocates Act makes provision in respect of the transfer
of name from one State roll to another. It provides that any person whose
name is entered as an advocate: on the roll of any State Bar Council may
make an application in the prescribed form to the Bar Council of India for
the transfer of his nhame from the roll of that State Bar Council to the roll
of any other State Bar Council and on receipt of any such application, the
Bar Council of India shall direct that the name such person shall, without
the payment of any fee, be removed from the roll of the first-mentioned
State Bar Council and entered in the roll of the other State Bar Council
and the State Bar Councils concerned shall comply with such direction:
Provided that where any such application for transfer is made by a person
against whom any disciplinary proceeding is pending or where for any
other reason it appears to the Bar Council of India that the application for
transfer has not been made bona fide and that the transfer should not be
made, the Bar Council of India may, after giving the person making the
application an opportunity of making a representation in this behalf, reject
the application. It has been made clear that where on an application
made by an advocate under this section, his name is transferred from the
roll of one State Bar Council to that of another, he shall retain the same

seniority in the latter roll to which he was entitled in the former roll.

2. Appointment of Committee and Staff-members:



Section 9 of the Advocates Act empowers a Bar Council to appoint
disciplinary committees, It shall constitute one or more disciplinary
committees each which shall consist of three persons of whom two shall
be persons elected by the Council from amongst its member and the
other shall be person co-opted by the Council from amongst advocates
who possess the qualifications specified in the proviso to sub-section (2)
of Section 3 of the and who are not members of the Council and the
senior most advocates amongst the members of a disciplinary committee
shall be the Chairman thereof.

Section 9-A of the Advocates Act empowers a Bar Council to appoint or
more legal aid committees. Each committee shall convert of such humber
of members not exceeding nine but not less than five as may be
prescribed. The qualifications, the method of selection and the term of
office the members of such committee shall be such as may be
prescribed.

Section 10(1) makes provisions in respect of constitution of Standing
Committees by a State Bar Council. Besides, Section 10(2) of the
Advocates Act requires the Bar Council of India to constitute the following
committees: -

(1) an executive committee consisting of nine members elected by the
Council from amongst its members;

(2) a legal education committee consisting of ten members, of whom five
shall be persons elected by the Council from amongst its members and
five shall be persons co-opted by the Council who are not members
thereof.

Section 11 of the Advocates Act, requires every Bar Council to appoint a
secretary. It also empowers the Bar Council to appoint an accountant and
such member of other persons on its staff as it may deem necessary. The
secretary and the accountant shall possess such qualifications as may be
prescribed.

3. Maintenance of account, etc:



According to Section 12 of the Advocates Act every Bar Council shall
cause to be maintained such books of account and other books in such
form and in such manner as may be prescribed. The account shall be
audited by auditors duly qualified to act as auditors of companies under
the Companies Act, 1956 at such times and in such manner as may be
prescribed. Sub-section (3) of Section 12 makes it clear that as soon as
may be practicable at the end of each financial year but not later than the
31st day of December of the year next following, a State Bar Council shall
send a copy of its account together with a copy of the report of the
auditors there on to the Bar Council of India and shall cause the same to
be published in the official Gazette. Sub-section (4) of Section 12
provides, as soon as may be practicable at the end of each financial year
but not later than the 31° day of December of the year next following, the
Bar Council of India shall send a copy of its accounts together with a copy
of the report of the auditors thereon to the Central Government and shall
cause the same to be published in the Gazette of India.

4. Rule-making power:
A Bar Council may make rules under the provisions of Section 15 of the
Advocates Act. Sub-section (2) of Section 15 of the Act provides that in
particular land without prejudice to the generality of the foregoing power,
such rules may provide for:
(a) the election of members of the Bar Council by secret ballot including
the conditions subject to which persons can exercise the right to vote by
postal ballot, the preparation and revision of electoral rolls and the
manner in which the results of election shall he published;
(b) the manner of election of the Chairman and the Vice-Chairman of the
Bar Council;
(c) the manner in which and the authority by which, doubts and disputes
as to the validity of an election to the Bar Council or to the office of the
Chairman or Vice-Chairman shall be finally decided;

(d) the filling of casual vacancies in the Bar Council;



(e) the powers and duties of the Chairman and the Vice-Chairman of the
Bar Council;

(f) the constitution of 'one or more funds by a Bar Council for the purpose
of giving financial assistance or giving legal aid or advice referred to in
Section 6(2) and Section 7(1) of the Advocates Act;

(g) organisation of legal aid and advice to the poor, constitution and
function of committees and sub-committees for that purpose and
description of proceedings in connection with which legal aid or advice
may be given;

(h) the summoning and holding of meetings of the Bar Council, the
conduct of business there at and the number of members necessary to
constitute a quorum;

(i) the constitution and functions of any committee of the Bar Council and
the terms of office of members of any such Committees;

(j) the summoning and holding of meetings, the conduct of business of
any such committee and the number of members necessary

to constitute a quorum;

(k) the qualifications and the conditions, of service of the secretary, the
accountant and other employees of the Bar Council;

(1) the maintenance of books of accounts and other books by the Bar
Council;

(m) the appointment of auditors and the audit of the accounts of the Bar
Council;

(n) the management and investment of the funds of the Bar Council.

Sub-section (3) of Section 15 makes it clear that no rules made under this
section by a State Bar Council shall have effect, unless they have
approved by the Bar Council of India.

Section 49 of the Advocates Act confers on the Bar Council of India
general power to make rules. It provides that the Bar Council of India
make rules for discharging its functions under this Act and in particular,

such rules may prescribe:



(a) the conditions subject to which an advocate may be entitled to vote
at an election to the State Bar Council including the qualifications or
disqualifications of voters and the manner in which an electoral roll of
voters may be prepared and revised by a State Bar Council;

(b) qualifications for membership of a Bar Council and the disqualification
for such membership;

(c) the time within which and the manner in which effect may be given to
the proviso to section 3(2).

(d) the manner in which the name of any advocate may be prevented
from being entered in more than one State roll;

(e) the manner in which the seniority among advocates may be
determined;

(f) the minimum qualifications required for admission to a course of
degree in law in any recognised University;

(g) the class or category of persons entitled to be enrolled as advocates;
(h) the conditions subject to which an advocate shall have the right to
practise and the circumstances under which a person shall be deemed to
practise as an advocate in a Court;

(i) the form in which an application shall be made for the transfer of the
name of an advocate from one State roll to another;

(j) the standard of professional conduct and etiquette to be observed by
advocates;

(k) the standards of legal education to be observed by Universities in
India and the inspection of Universities for the purpose;

(1) the foreign qualifications in law obtained by persons other than
citizens of India which shall be recognised for the purpose of admission as
an advocate under this Act;

(m) the procedure to be followed by the disciplinary committee of a State
Bar Council and by its own disciplinary committee;

(n) the restrictions in the matter of practice to which senior advocates

shall be subject;



(0) the form of dresses or robes to be worn by advocates having regard
to the climatic conditions appearing before any Court or tribunal;

(p) the fees which may be levied in respect of any matter under this Act;
(q) general principles for guidance of State Bar Councils and the manner
in which directions issued or orders made by the Bar Council of India may
be enforced;

(r) any other matter which may be prescribed.

In the case of Indian Council of Legal Aid and Advice v. Bar Council
of India, AIR 1995 SC 691, the Supreme Court has held that the rule
debarring a person who has completed the age of forty-five to be enrolled
as an advocate is arbitrary, unreasonable and beyond the power of the
Bar Council of India and consequently, void.

The Supreme Court in V. Sudeer v. Bar Council of India, AIR 1999 SC
1167, has held that the Bar Council can exercise power and frame rules
for effectively discharging its statutory functions as laid down by the Act.
Neither of statutory functions entitled Bar Council to provide for
disqualification, disability or an additional condition for enrolment. The
rule made by Bar Council of India which lays down pre-enrolment training
as pre-condition is ultra vires.

Section 49-A empowers the Central Government to make rules. It
provides that the Central Government may, by notification in the official
Gazette make rules for carrying out the purposes of this Act including
rules with respect to any matter for which the Bar Council of India or a
State Bar Council has power to make rules. It has been made clear that if
any provision of a rule made by a Bar Council is repugnant to any
provision of a rule made by the Central .Government under this section,
then, the rule under this section shall prevail and the rule made by the
Bar Council shall, to the extent of the repugnancy, be void. Every rule
made under this section shall be laid as soon as may be after it is made,
before each House of Parliament while it is in session for a total period of

30 days which may be comprised in one session or in two or more



successive sessions and if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses
agree in making any modification in the rule or both Houses agree that
the rule should not be made, the rule shall, thereafter, have effect only in
such modified form or be of no effect, as the case- may be, so however
that any such modification or annulment shall be without prejudice to the
validity of anything previously done under that rule.
5. Power to punish for professional or other misconduct:

Section 36 of the Advocates Act empowers the Bar Council of India to
punish an advocate for professional or other misconduct. It provides that
where on receipt of a complaint or otherwise the Bar Council of India has
reason to believe that any advocate whose name is entered on any State
roll has been guilty of professional or other misconduct, it shall refer the
case for disposal to its disciplinary committee. The disciplinary committee
of the Bar Council of India may, either on its own motion or on a report
by any State Bar Council or an application made to it by any person
interested, withdraw for inquiry before itself any proceedings for
disciplinary action against any advocate pending before the disciplinary
committee of any State Bar Council and dispose of the same.

The disciplinary committee of the Bar Council of India, in disposing of any
case of professional or other misconduct of advocate shall observe, so far
as may be, the procedure laid down in Section 35 of the Act. In other
words in disposing of such case, it shall fix a date for its hearing, cause a
notice thereof to be given to the advocate concerned and Attorney-
General of India, Thus after giving the advocate concerned and the
Attorney General of India an opportunity of being heard, it will dispose of
the case and may make any order which the disciplinary committee of a
State Bar Council can make under Section 35(3) of the Advocates Act.
Thus, in disposing of such case it may dismiss the plaint, reprimand the
advocate, suspend the advocate from practice for such period as it may
deem fit and remove the name of the advocate the State roll of

advocates. Sub-section (4) of Section 36 makes it that if any proceedings



are withdrawn for inquiry before the disciplinary committee of the Bar
Council of India, the State Bar Council concerned shall give effect to any
such order.
6. Appellate power:

Section 37 of the Advocates Act empowers the Bar Council of India to
hear appeal against the order of the disciplinary committee of a State Bar
Council made under Section 35 of the Act. It provides that any person
aggrieved by an order of the disciplinary committee of a State Bar Council
under Section 35 for punishing an advocate for professional or other
misconduct or the Advocate-General of the State may, within 60 days of
the date of the communication of the order to him, prefer an appeal to
the Bar Council of India. Every such appeal shall be heard by the
disciplinary committee of the Bar Council of India which may pass such
order including an order varying the punishment awarded by the
disciplinary committee of the State Bar Council thereon as it deems fit.
However, no order of the disciplinary committee of the State Bar Council
shall be varied by the disciplinary committee of the Bar Council of India so
as to prejudicially affect the person aggrieved without giving' him
reasonable opportunity of being heard.

Section 38 provides remedy to the person aggrieved by the order passed
by the disciplinary committee of the Bar Council of India. It provides that
any person aggrieved by an order made by the disciplinary committee of
the Bar Council of India under Section 36 or Section 37 of the Advocates
Act or the Attorney-General of India or Advocate-General of the State
concerned, as the case may be, may within 60 days of the date on which
the order is communicated to him, prefer an appeal to the Supreme Court
and the Supreme Court may pass such order including an order varying
the punishment awarded by the disciplinary committee of the Bar Council
of India thereon as it deems fit. However, no order of the disciplinary
committee of the Bar Council of India shall be varied by the Supreme
Court as so as to prejudicially affect the person aggrieved without giving

him a reasonable opportunity of being heard. Disciplinary jurisdiction over



advocates though rests in Bar Councils, yet by virtue of section 38, final
authority is with the Supreme Court — Harish Uppal v. Union of India,
2003 AIR, SCW 43.
Section 39 makes it clear that Sections 5 and 12 of the Limitation Act
shall, so far as may be, apply to the appeal to the Bar Council of India
under Section 37 or to the Supreme Court under Section 38.

7. Other powers und functions:
(i) The Bar Council of India may if it is satisfied that any State Bar
Council is in need of funds for the purpose of performing its functions
under the Advocates Act, give such financial assistance as it deems fit to
that Bar Council by way of grant or otherwise;
(ii) Where any country specified by the Central Government in this behalf
by notification in the official Gazette, prevents citizens of India from
practising the profession of law or subjects them to unfair discrimination
in that country no subject of any such country shall be entitled to practise
the profession of law in India. Subject to these provisions, the Bar Council
of India may prescribe the conditions, if any, subject to which foreign
qualifications in law obtained by persons other than citizens of India shall
be recognised for the purpose of admission as an advocate under this Act
(i.e. the Advocates Act, 1961).
(iii) The Bar Council of India may, at any time, call for the record of any
proceeding under this Act which has been disposed of by a State Bar
Council or a committee thereof and from which no appeal lies for
purposes of satisfying itself as to the legality or propriety of such disposal
and may pass such orders in relation thereto as it may think fit. It has
been made clear that no order which prejudicially affects any person shall
be passed under this section without giving him a reasonable opportunity
of being heard;
(iv) The Bar Council of India or any of its committees other than
disciplinary committee, may of its own motion or otherwise review any
order within 60 days of the date of that order was passed by it under the

Advocates Act.



In D. Saibaba v. Bar Council of India, AIR 2003 SC 2502, the
Supreme Court has held that so far as the commencement of period of
limitation for filing the review petition is concerned the expression "the
date of that order" as occurring in section 48AA has to be construed as
meaning the date of communication or knowledge (actual or constructive)
of the order to the petitioner.

(v) Section 48-B of the Advocates Act empowers the Bar Council of India
to give direction to a State Bar Council or any Committee thereof the
proper and efficient discharge of the functions assigned to it. It provides
that for the proper and efficient discharge of the functions of a State Bar
Council or any committee thereof, the Bar Council of India may, in the
exercise of its powers of general supervision and control, give such
directions to the States Bar Council or any committee thereof as may
appear to it to be necessary and the State Bar Council or the committee
shall comply with such directions. Where a State Bar Council is unable to
perform its functions for any reason whatsoever, the Bar council of India
may, without prejudice to the generality of the foregoing power, give such
directions to the ex officio member thereof as it may appear to it to be
necessary and such directions shall have effect notwithstanding anything
contained in the rules made by the State Bar council.

(vi) Section 48 makes provision in respect of indemnity against the legal
proceedings. It provides that, no suit or other legal proceeding shall
against any Bar Council or any committee thereof or a member of a
Council or any committee thereof for any act done in good faith done or
intended to be done in pursuance of the provisions of the Advocates any

rules made there under.

FUNCTIONS AND POWERS OF STATE BAR COUNCIL:

Every Bar Council is a body corporate having perpetual succession and a

common seal with power to acquire and hold property, both movable and



immovable and to contract and may by the name by which it is known

sue and be sued.

Functions of State Bar Council: Section 6(1) of the Advocates Act

provides that the functions of State Bar Council shall be -
(a) to admit persons as advocates on its roll;
(b) to prepare and maintain such roll;

(c) to entertain and determine cases of misconduct against

advocates on its roll;

(d) to safeguard the rights, privileges and interest of advocates on

its roll;

(dd) to promote the growth of Bar Associations for the purpose of
effective implementations of the welfare schemes referred to in clause (a)
of sub section (2) of this section and clause (a) of sub section (2) of

section;
(e) to promote and support law reform;

(ee) to conduct seminars and organize talks on legal topics by eminent

jurists and publish journals and papers of legal interest;
(eee) to organize legal aid to the poor in the prescribed manner;
(f) to manage and invest the funds of the Bar Council;
(g) to provide for the election of its members.

(gg) to visit and inspect Universities in accordance with the directions

given under clause (I) of sub-section (1) of section7;

(h) to perform all other functions conferred on it by or under this
Act;



(i) to do all other things necessary for discharging the aforesaid

functions.

(2) A State Bar Council may constitute one or more funds in the

prescribed manner for the purpose of -

i. Giving financial assistance to organize welfare scheme for the

indigent, disabled or other advocates;

ii. Giving legal aid or advice in accordance with the rules made in this
behalf;

iii. Establishing law libraries.

(3) A State Bar Council may receive any grants, donations, gifts or
benefactions for all or any of the purposes specified in sub-section (2)
which shall be credited to the appropriate fund or funds constituted under

that sub-section.
Powers of State Bar Council:
1. Admission as advocates on a State roll:

If a person fulfils the conditions required for admission as advocates, he
may be enrolled as an advocate by the State Bar Council, The conditions
to be fulfilled for being enrolled as an advocate have been stated in
Section 24 of the Advocates Act. An application for admission of
admission as an advocate shall be made in the prescribed form to the
State Bar Council within whose jurisdiction the applicant proposes to

practice (Section 25).

A State Bar Council is required to refer every application for admission as
an advocate to its enrolment committee which shall dispose of the
application in the prescribed manner. Where the enrolment committee of
a State Bar Council proposes to refuse any such application, it shall refer
the application for opinion to the Bar Council of India and every such

reference shall be accompanied by a statement of the grounds in support



of the refusal of the application. The enrolment committee of the State
Bar Council is required to dispose of the application so referred to the Bar
Council of India in conformity with the opinion of the Bar Council of India.
Where the enrolment committee of the State Bar Council has refused any
application for admission as an advocate on its roll, the State Bar Council
shall, as soon as may be, send intimation to all other State Bar Councils
about such refusal stating the name, address and qualifications of the
person whose application was refused and grounds for the refusal. It is to
be noted that the Bar Council of India may, if satisfied, either on a
reference made to it in this behalf or otherwise than any: person has got
his name entered on the roll of advocates by misrepresentation as to an
essential fact or by fraud or undue influence, remove the name of such
person from the roll of advocates after giving him an opportunity of being
heard (Section 26).

Section 26-A of the Advocates Act empowers a State Bar Council to
remove from the State roll the name of any advocate who is dead or from

whom a request has been received to that effect.

Section 27 of the Act provides that where a State Bar Council has refused
the application of any person for admission as an advocate on its roll, no
other State Bar Council shall entertain an application for admission of
such person as an advocate on its roll, except with the previous consent
in writing of the State Bar Council which refused the application and of

the Bar Council of India.

The State Bar Council is required to issue a certificate of enrolment in the
prescribed form to every person. Whose name is entered in the roll of

advocates maintained by it under the Act (Section 22).

2. Maintenance of roll of advocates:



Section 17 of the Advocates Act provides that every State Bar Council
shall prepare and maintain a roll of advocates in which shall be entered

the name and address of:

(a) all persons who were entered as advocates on the roll of any
High Court under the Indian Bar Councils Act, 1926, immediately
before the appointed day including persons being citizens of
India who before 15-8-1947, were enrolled as advocates under
the said Act in any area which before the said date was
comprised within India as defined in the Government of India
Act, 1935 and who, at any time, express an entertain in the
prescribed manner to practise within the jurisdiction of the Bar

Council;

(b) all other persons who are admitted to be advocates on the roll of
the State Bar Council under this Act on or after the appointed
date.

Each such roll of advocates shall consist of two parts, the first part
containing the names of senior advocates and the second part, the names

of other advocates.

Entries in each part of the roll of advocates prepared and maintained by a
State Bar Council under this section shall be in the order of seniority and
subject to any rule that may be made by the Bar Council of India in this
behalf, such seniority shall be' determined as follows:

(i) the seniority of an advocate referred to in clause (a) (stated above)
shall be determined in accordance with his date of enrolment under the
Indian Bar Councils Act, 1926;

(ii) the seniority of any person who was a senior advocate of the
Supreme Court immediately before the appointed day shall, for the first
post of the State roll, be determined in accordance with such principles as

the Bar Council of India may specify;



(iii) the seniority of any other person who, on or after the appointed day,
is enrolled as a senior advocate or is admitted as an advocate shall be
determined by the date of such enrolment or admission, as the case may
be;
(iv) notwithstanding anything contained in clause (1), (stated above), the
seniority of an attorney enrolled, whether before or after the
commencement of the Advocates (Amendment) Act, 1980 as an advocate
shall be determined in accordance with the date of 'his enrolment as an
attorney - Section 17(3).
This section makes' it clear that no person shall be enrolled as an
advocate on the roll of more than one State Bar Council.
Section 19 of the Advocates Act requires the State Bar Council to send
copies of rolls of advocates to the Bar Council of India. It provides that
every State Bar Council shall send to the Bar Council of India an
authenticated copy of the roll of advocates prepared by it for the first time
under this Act and shall, thereafter communicate to the Bar Council of
India all alterations in and addition to, any such roll as soon as the same
have been made.

3. Rule-making power:
The State Bar Council has been empowered to make rules to carry out the
purposes of Sections 16 to 27 of the Advocates Act dealing with the
admission and enrolment of the advocates. According to sub-section (1)
of Section 28 of the Act a State Bar Council may make rules to carry out
the purposes of Chapter III (Sections 16 to 28) of the Act. Section 28(2)
provides that in particular and without prejudice to the generality of the
foregoing power, such rules may provide for:
(i) the time within which and form in which an advocate shall express his
intention for the entry of his name in the roll of a State Bar Council under
Section 20;
(ii) the form in which an application shall be made to the Bar Council for

admission as an advocate on its roll and. the manner in which such



application shall be disposed of by the enrolment committee of the Bar
Council;

(iii) the conditions subject to which a person may be admitted as an
advocate on any such roll; and

(iv) the instalments in which the enrolment fee may be paid.

Sub-section (3) of Section 28 of the Act makes it clear that the rules so
made shall not have effect, unless they have been approved by the Bar
Council of India.

(iv) Power to punish for professional or other misconduct:

The State Bar Council has power to punish an advocate for professional or
other misconduct. Section 35 of the Advocates Act provides that where on
receipt of a complaint or otherwise a State Bar Council has reason to
believe that any advocate on its roll has been guilty of professional or
other misconduct, it shall refer the case for disposal to its disciplinary
committee and thereafter the disciplinary committee shall fix a date for
the hearing of the case and shall cause a notice thereof to be given to the
advocate concerned an, the Advocate-General of the State. The
disciplinary committee after giving the advocate concerned and the
Advocate-General an opportunity of being heard, may make any of the
following order:

(a) dismiss the complaint or where the proceedings were initiated at the
instance of the State Bar Council, direct that the proceedings be filed;

(b) reprimand the advocates;

(c) suspend the advocate from practice for such period as it may deem
fit;

(d) remove the name of the advocates from the State roll of advocates.

Where an advocate is suspended from practice under clause (c), stated
above, he shall, during the period of suspension, be debarred from

practising in any Court, or before any authority or person in India.



According to Section 36-B of the Advocates Act the disciplinary committee
of a State Bar Council shall dispose of the complaint received
expeditiously and in each case the proceedings shall be concluded within
a period of one year from the date of the receipt of the complaint or the
date of initiation of the proceedings at the instance of the State Bar
Council, as the case may be, failing which such proceedings shall stand
transferred to the Bar Council of India for disposal. However, where on
the commencement of the Advocates (Amendment) Act, 1973, any
proceedings in respect of any disciplinary matter against an advocate is
pending before the disciplinary committee of a State Bar Council, that
disciplinary committee of a State Bar Council shall dispose of the same
within a period of 6 months from the date of such commencement or
within a period of one year from the date of the receipt of the complaint
as the case may be, the date of initiation of the proceedings at the
instance of the State Bar Council whichever is later, failing which such

proceeding shall stand transferred to the Bar Council of India for disposal.

Any person aggrieved by an order of the disciplinary committee of a State
Bar Council or the Advocate-General of the State may, within 60 days of
the date of the communication of the order to him, prefer an appeal to
the Bar Council of India(Section 37).

Every such appeal shall be heard by the disciplinary committee of the
State Bar Council of India which may pass such order including an order
varying the punishment awarded by the disciplinary committee of the
State Bar Council thereon as it deems fit:

Provided that no order of the disciplinary committee of the State Bar
Council shall be varied by the disciplinary committee of the Bar Council
India so as to prejudicially affect the person aggrieved without giving him
reasonable opportunity of being heard.

The person aggrieved by an order made by the disciplinary committee the
Bar Council of India under Section 36 or 37 or the Attorney general of

India or the Advocate-General of State concerned, as the case may be,



may prefer an appeal to the Supreme Court under section 38 of
Advocates Act.

Section 44 of the Advocates Act makes provision in respect of the review
of orders passed by the disciplinary committee. It provides that
disciplinary committee of a Bar Council may, of its own motion or
otherwise review .any order within 60 days of the date of that order
passed by it. However, no such order of review of the disciplinary
committee of a State Bar Council shall have effect, unless it has been
approved by the Bar Council of India.

5. Appointment of committees and Staff members:

A Bar council establishes several committees. According to section 9 of
the Advocates Act a Bar Council shall constitute one or more disciplinary
committee, each of which shall consist of three persons of whom two be
persons elected by the Coup.cil from amongst its members and the other
shall be a person co-opted by the Council from amongst who possess the
qualifications specified in the proviso to Section 3(2) of the Act and who
are not members of the Council and the senior most advocate amongst

the members of a disciplinary committee shall be the chairman thereof.

In addition to above, a Bar Council may constitute one or more legal aid
committed each of which shall consist of such number of member not
exceeding nine, 'but not less than five, as may be prescribed. The
qualifications, the method of selection and the term of office of the
members of a legal aid committee shall be such as may be prescribed.
Besides, a State Bar Council shall constitute the following standing
committees, namely-

(a) an executive committee consisting of five members elected by the
Council from amongst its members of, and

(b) an enrolment committee consisting of three members elected by the

Council from amongst its member.



Sub-section (3) of Section 10 of the Advocates Act makes it clear that a
State Bar Council, may constitute from: amongst its members such other
committees as it may deem necessary for the purpose of carrying out the
provisions of the Advocates Act.

Section 11 of the Advocates Act empowers the Bar Council to appoint
staff-members. It provides that every Bar Council shall appoint a
secretary and may appoint an accountant and such member of other
persons on its staff as it may deem necessary. The secretary and

accountant shall possess such qualifications as may be prescribed.

6. Maintenance of account, etc:
Section 12 of the Advocates Act provides that every Bar Council shall
cause to be maintained such books of accounts and other books in such
form and in such manner as may be prescribed. The account of the Bar
Council is required to be audited by the -auditors duly qualified to act as
auditors of companies under the Companies Act, 1956 at such times and
in such manner as may be prescribed. As soon as may be practicable at
the end of each financial year but not later than the 31st day of December
of the year next following, a State Bar Council shall send a copy of its
account together with a copy of the report of the auditors thereon to the
Bar Council of India and shall cause the same to be published in the
official Gazette. As soon as may be practicable at the end of each financial
year but not later than the 31st December of the year next following, the
Bar Council of India shall send a copy of its accounts together with a copy
of the report of the auditors there onto the Central Government and shall

cause the same to be published in the Gazette of India.

IITI PROFESSIONAL AND OTHER MISCONDUCT

Section 35 of the Advocates Act provides in respect of punishment for
professional or other misconduct. It provides that where on receipt of the

complaint or otherwise, a State Bar Council has reason to believe that any



advocate on its roll, has been guilty of professional or other misconduct, it
shall refer the case for disposal to its disciplinary committee. Section 35
empowers the disciplinary committee to reprimand the advocate and
suspend the advocate from practice for such period as it may deem fit or
remove the name of the advocate from the State roll of advocates.
However, an appeal against the order of the disciplinary committee may
be preferred, to the Bar council of India9 and thereafter to the Supreme
Court against the order of the Bar Council of Indial0. Section 35 of the
Advocates Act specifically mentions that an Advocate can be punished not
only for professional misconduct but also other misconduct.

In case of State of Punjab v. Ram Singh, AIR 1992 SC 2188, the
Supreme Court has explained the term “misconduct” in connection with
the misconduct of the personnel in the Police Department but may be
applied in determining whether or not conduct implies to misconduct. The
Supreme Court has observed that the term ‘misconduct’ may involve
moral turpitude, it must be improper or wrong behaviour, wilful in
character forbidden act, a transgression of established or definite rule of
action or code of conduct, but not mere error of judgment, carelessness
or negligence in performance of duty.

According to Black’s Dictionary the term “misconduct” is defined as a
transgression of some established and definite rule of action, a forbidden
act, a dereliction of duty, unlawful behaviour.

In Nortanmal Chauaisia v. M. R. Murli, 12 2004 AIR SCW 2894, the
Supreme Court has held that misconduct has not been defined in the
Advocates Act, 1961. Misconduct, inter alia, envisages breach of
discipline, although it would not be possible to lay down exhaustively as
to what would constitute misconduct and indiscipline, which, however is
wide enough to include wrongful omission or commission, whether done
or omitted to be done intentionally or unintentionally. It means improper
behaviour, intentional wrong doing or deliberate violation of a rule of

standard of behaviour’.



In the matter of P1, AIR 1963 SC 1313, the Court has held that an
advocate may be punished not only when he is guilty of professional
misconduct but also if he is guilty of other misconduct which may not be
directly concerned with the professional activity as such, may
nevertheless be of such dishonourable or infamous character as to invite

the punishment due to professional misconduct.

The Body or Authority Empowered to Punish for Professional or
Other Misconduct:

1. State Bar Council And Its Disciplinary Committee:

Organization: Section 35 of the Advocates Act makes it clear that on
receipt of a complaint or otherwise a State Bar Council has reason to
believe that any advocate on its role has been guilty of professional or
other misconduct, it shall refer the case for its disposal to disciplinary
committee - Section 35. It is one of the functions of the State Bar Council
to entertain and determine the cases of misconduct against the advocate
on its roll - Section 6(c). Section 9 of the Act requires the Bar Council to
constitute one or more disciplinary committees - Section 9(1). Each of
such committee is required to consist of three persons of whom two shall
be persons elected by the council from amongst its members and other
shall be a person co-opted by the council from amongst its member
advocates who possess the qualifications specified in the provisions to
sub-section (2) of section 3 and who are not members of council and the
senior most advocate amongst the members of the disciplinary committee
shall be the chairman thereof.

Procedure- Section 35 provides that after giving the advocate concerned
and the Advocate- General an opportunity of being heard, the disciplinary
committee of a State Bar Council may make any of the following orders-:
1. dismiss the complaint or where the proceedings were initiated at the
instance of the State Bar Council, direct that the proceedings be filed;

2. reprimand the advocate;



3. suspend the advocate from practice for such period as it may deem fit;
4. remove the name of the advocate from the State roll of advocates -
Section 35(3).

It is that when the advocate is suspended from the practice under the
aforesaid clause (3), he shall, during the period of suspension, be
debarred from practicing in any Court or before any authority or person in
India - Section 35(4).

2. BAR COUNCIL OF INDIA AND ITS DISCIPLINARY

COMMITTEE

Organization: Section 36 of the Advocates Act empowers the Bar
Council of India to refer, in certain circumstances, the case for disposal to
its disciplinary committee. Section 9 provides that the a Bar Council shall
constitute one or more disciplinary committees, each of which shall
consist of three persons of whom two shall be person selected by the
Council from amongst its members and the other shall be a person
elected by the council amongst advocates who possess the qualifications
specified in the provision to sub-section (2) of Section 3 and who are not
members of the council and the senior most advocate amongst the
members of disciplinary committee shall be the chairman thereof.
Powers: Section 42 deals with the powers of the disciplinary committee
of a Bar Council. The provisions of Section 42 have already been stated in
context of powers of the disciplinary committee of the State Bar Council.
Section 42-A makes it clear that the provisions of Section 42 shall, so far
as may be, apply in relation to the disciplinary committee of the Bar
Council of India. Section 43 makes it clear that the disciplinary committee
of the Bar Council of India may make such order as to the costs of any
proceedings before it as it may drew fit and any such order shall be
executable as if it were an order of the Supreme Court.
In Hikmat Ali Khan v. Ishwar Prasad Arya and Others, AIR 1997 SC
864, one Ishwar Prasad Arya who was an advocate practicing at Badaun

in U.P. he assaulted his opponent, Radhey Shyam in the court-room of



Munsif as Badaun with a knife. After investigation he was prosecuted for
offences under section 307 IPC and section 25 of the Arms Act and he
was sentenced for three years imprisonment. But he remained free on a
fraudulent letter said to have come from the governor spending the
conviction. The III Additional District and Sessions Judge, Badaun sent a
complaint containing these facts to the Chairman, Bar Council of U.P. The
disciplinary committee of U.P Bar Council debarred him from practicing for
a period of two years. The advocate appealed to the Bar Council of India
which set aside the order of the Bar Council of U.P. The appellant Himat
Ali Khan complained against the advocate and prayed for fresh inquiry. In
the said proceedings, the advocate appeared and filed his return
statement but thereafter he did not appear. Hence, the Bar Council of U.P
proceeded ex-parte against him and the disciplinary committee of the
state Bar Council of U.P debarred for a period of three years. The
advocate again appealed to the Bar Council of India and it had set aside
the punishment. Then Himat Ali filed appeal to the Supreme Court. The
Supreme Court held that his conduct was such that his name should be
removed from the state rule of advocates as he was found guilty of an
offence attempting to commit murder and convicted for it and as he was

unworthy of remaining in the profession.

IV RIGHTS AND PRIVILEGES OF ADVOCATES:

Right of Advocates:

1. Right to Practice: The most important of right conferred to a lawyer
is his/her right to practice but there are a plethora of conditions which has
to be fulfilled for allowing a lawyer to exercise his right to practice. This is
the only right of advocates that has been codified and placed in the
Advocates Act, 1961 with the duties and code of conduct of lawyers. This
is an exclusive right and has been conferred to a set of people who are
deemed to be qualified to represent others. Earlier even friends and

family could represent an accused on facts but due to demand of



unification of bar, Section 29 was incorporated whereby there will be only
one recognized class of persons entitled to practice the profession of law
i.e. the advocates.? Advocates have been conferred rights to practice not
only in all courts including the Supreme Court but also before any tribunal
or person legally authorized to take evidence and also before any other
authority or person before whom such advocate is by or under any law for
the time being in force entitled to practice.* Section 30° lays down the
right in clear words and Section 33° that is worded negatively to exclude

everyone other than an advocate from practicing.

As a rule, a person who is not an advocate on roll of a high court can not
represent accused but there are situations where the courts have used
their discretion to allow a power of attorney holder to plead on behalf of
the parties. However it is imperative to mention here that an advocate
does not include a person in whose favour a power of attorney has been
executed to take proceedings in court as he cannot be placed in the

position of an advocate, who has been given a vakalatnama.’

However, the right of a lawyer to practice is not an absolute right as there

are a number of fetters placed upon the same. Section 342 of the Act

* Section 29 - Advocates to be the only recognized class of persons entitled to practice law: Subject to the
provisions of this Act and any rules made there under, there shall, as from the appointed day, be only one
class of persons entitled to practice the profession of law, namely advocates

4 Section 29 and 30 of the Advocate Act, 1961.

5 Right of advocates to practice - Subject to provisions of this Act, every advocate whose name is entered in
the 1[State roll] shall be entitled as of right to practise throughout the territories to which this Act extends, -
(i) In all Courts including the Supreme Court; (ii) Before any tribunal or person legally authorised to take
evidence; and (iii) Before any other authority or person before whom such advocate is by or under any law for
the time being in force entitled to practice.

6 Section 33- Advocates alone entitle to practise. Except as otherwise provided in this Act or in any other law
for the time being in force, no person shall, on or after the appointed day, be entitled to practise in any court
or before any authority or person unless he is enrolled as an advocate under this Act.

7 Amita Misri v. State of J & K, (1988) Kash LJ 353.

8 Section 34. Power of High Courts to make rules. (1) The High Court may make rules laying down the
conditions subject to which an advocate shall be permitted to practise in the High Court and the courts
subordinate thereto. [(1A) The High Court shall make rules for fixing and regulating by taxation or otherwise
the fees payable as costs by any party in respect of the fees of his adversary’s advocate upon all proceedings
in the High Court or in any Court subordinate thereto. 2[(2) Without prejudice to the provisions contained in
sub-section (1), the High Court at Calcutta may make rules providing for the holding of the Intermediate and
the Final examinations for articled clerks to be passed by the persons referred to in Section 58 AG for the
purpose of being admitted as advocates on the State roll and any other matter connected therewith.]



empowers high court to make rules prescribing conditions subject to
which an advocate will be permitted to practice in the High Court and the
courts below. Hence, an advocate’s right to practice in all courts is subject

to the rules made by High Court.

One thing to be noted in this regard is that Section 30 has not come into
operation as yet. Section 1(3) of the Act suggests that the provisions of
the Act will come into effect from the day notified by the Central
Government and since no such date has been notified in the Official
Gazette, the Act has not come into full force. This position was
substantiated by the Supreme Court in the case of Altmeish Rein v.
Union of India, AIR 1988 SC 1768 at 1771, wherein the Apex Court
held that a person enrolled as an advocate is not ipso facto entitled to a
right of audience unless this section is first brought into force. This also
means that Section 30, in its present form, does not confer an absolute

right to practice but is subject to other provisions of the Act.

There have been several instances where this right of advocates has
upheld by the Courts for instance in case of Jaswant Kaur v. State of
Haryana, AIR 1977 P&H 221, where a full Bench of Punjab and
Haryana High Court held that the provisions under Haryana Ceilings on
Holdings Act prohibiting an advocate from appearing before any authority
except Financial Commissioner, were unconstitutional in light of the
Section 14 of the Bar Council’s Act, even though Section 30 has not been

brought into effect.

However, there have been enough instances wherein the right has been
restricted for other reasons. One of the most important cases in this
regard is that of Paradip Port Trust v. Their Workmen, AIR 1977 SC
36, where Section 36(4) of the Industrial Disputes Act that forbids parties
to industrial dispute to be represented by a lawyer except with the
consent of other parties and permission of the labour court, tribunal etc.
The court held that Section 30 of the Advocate’s Act would not be



applicable in this case as Industrial Disputes Act is legislation with avowed
object of labour welfare and representation before adjudicatory
authorities has been specially provided. It was also held that a special Act

would override the provisions of Advocate’s Act which is a general law.

There are a number of other restrictions placed upon the right to practice
of a lawyer as they do not have a right to represent others in
departmental enquiries. It is also to be noted that the Section does not
confer any right on the litigant to be represented by the lawyer but only

on a lawyer to practice.

Once a lawyer has been engaged in a case, his right continues to be in
existence unless and until it is terminated by writing signed by him or his
client with the leave of the court; it will also come to an end with the
termination of the proceedings or with the death of the lawyer or that of

the client.

It is however to be noted here that the right to practice the profession of
law is a statutory right and not a fundamental right®. It is also to be noted
that only advocates, who are enrolled as per this Section can practice,
while others not so entitled and illegally practicing are punishable under
Section 45 of the Act.

Section 32 of the Act provides for an exception to the application of
Section 30 and provides for situations where persons other than
advocates enrolled with the Bar can represent others with the permission
of the court. This provision acts as an antithesis to the provision under
Section 30 as the court has been given discretion to allow any person, not
an enrolled advocate to practice law. However, this might be a necessity

in certain cases and we need to reply upon the wisdom of the courts to

° Basudeb Dutta v. State of WB, (1981) II Cal HN 56.

10 Penalty for persons illegally practicing in courts and before other authorities. Any person who practises in
any court or before any authority or person, in or before whom he is not entitled to practise under the
provisions of this Act, shall be punishable with imprisonment for a term which may extend to six months.



take the right decision in this regard. This position was substantiated by

the case of T.K Kodandaram v. E. Manohar,'!

where no lawyer was
ready to defend the case, the court decided to allow the petitioner’s
brother to represent him. However, it is to be kept in mind that the
powers under this Section have been given to the courts and tribunals for

special circumstances and they ought to be exercised judiciously.

Another important aspect that is needed to be considered here is the
power of High Court to make rules regarding right to practice of the
advocates. However, it has been specified that the words ‘laying down the
conditions subject to which an advocate shall be permitted to practice’
under Section 34 must be given a restricted meaning of permitting

physical appearance of the advocate and not his general right to practice.
2. Right to Fee:

One of the important rights of the advocate is right to fee. An advocate
has a right to his fee and this right is absolute as it does not depend upon
winning or losing of the case and in either case the client will have to pay
up the fee. A lawyer has no legal remedy if his/her fee is not paid, but he
accepts what the client is willing to pay in accordance with the bargain
but in such cases advocate can refuse to appear before the court. The
advocate has also a right to waive this right and take up a case without

charging any fee at all.

Another aspect to be taken into account here is that an advocate can be
denied agreed fees when he makes default or is found gquilty of
misconduct but he cannot be deprived of agreed fees where the case has
been withdrawn for policy reasons and the advocate has done some work

in that particular case®?.

1 1985 Mad LJ (Cr) 124.

12 Ram Babu Sharma v. State of MP, AIR 1989 MP 261.



3 Lawyers Right To Lien Over Client’s Papers:

Before India attained independence different High Courts in India had
adopted different views regarding the question whether an advocate has a
lien over the litigation files kept with him. In P. Krishnamachariar vs.
The Official Assignee of Madras!?, a Division Bench held that an
advocate could not have such a lien unless there was an express
agreement to the contrary. A Full Bench of the Patna High Court in In re
B.N. Advocate'?, held the view that an advocate could not claim a right
to retain the certified copy of the judgment obtained by him on the
premise that an appeal was to be filed against it. The Bench further said
that if the client had specifically instructed him to do so it is open to him

to keep it.

After independence the position would have continued until the enactment
of the Advocates Act 1961 which has repealed a host of enactments
including Indian Bar Council Act. When the new Bar Council of India came
into existence it framed Rules called the Bar Council of India Rules as
empowered by the Advocates Act. Such Rules contain provision
specifically prohibiting an advocate from adjusting the fees payable to him
by a client against his own personal liability to the client. As a rule an
Advocate shall not do anything whereby he abuses or takes advantage
of the confidence reposed in him by his client, (vide Rule 24). In this
context a reference can be made to Rules 28 and 29 which are extracted

below:

Rule 28. After the termination of the proceeding, the Advocate shall be at
liberty to appropriate towards the settled fee due to him, any sum

remaining unexpended out of the amount paid or sent to him for

13 AIR 1932 Madras 256.

14 AIR 1933 Pat 571.



expenses, or any amount that has come into his hands in that

proceeding.

Rule 29. Where the fee has been left unsettled, the Advocate shall be
entitled to deduct, out of any moneys of the client remaining in his hands,
at the termination of the proceeding for which he had been engaged, the
fee payable under the rules of the Court, in force for the time being, or by

then settled and the balance, if any, shall be refunded to the client.

The issue was settled by the decision of the Supreme Court in R.D.
Saxena v. Balram Prasad Sharma'®> wherein the Supreme Court
declared in the negative. In holding that giving the right of lien (unlike
what is allowed to a Solicitor in England) would lead to disastrous
consequences in as much as the flow of justice would be impeded. Court
also noted that given the socio-economic conditions prevailing in the
country, holding such a right of the legal practitioner may be susceptible
to great abuse and exploitation. The Court setting aside the technical
objection that such papers were under an agreement of bailment declared
that it was upon the ordinary process of law that the lawyer should
recover his dues but not by retaining the files of the client. The Supreme
Court also went on to declare that while it was a professional duty and
moral obligation of the lawyer to return the brief when the client required
to change counsel but also declared that not returning the files would be

considered as professional misconduct on the part of the erring lawyer.
4 Right to Access to Judge:

One right of the lawyer is to have access to the judge. Though the scope
of this right has not been defined anywhere, it is understood that it is the
right of a lawyer to have access to the Judge in urgent judicial matters at
any time during the day or night and the judge has to look into it.

Another right of a lawyer that has been considered quite odd is that a

1> AIR 2000 SC 3039.
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lawyer has a right to refuse to recognize and appear before a presiding
judge, who is not in the prescribed robe of a judge in the court. The legal
profession seems to be more comfortable with the idea of allowing a
judge to disallow a lawyer in improper robe but not to this right of lawyers

as a result of which it is never exercised.
Privileges of Advocates:

Though the rights and privileges of advocates are similarly worded and
similarly treated, objectively there are minor differences between the two
concepts. It can be said that privileges are granted to a person by a
higher authority for specific purpose or being on a certain post, while
rights are vested in a person by virtue of his being in a particular position.
One simple example is that of right to vote that is vested in all citizens of
a country, while the privileges attached to the post of an ambassador are

by virtue of that post.

In context of lawyers, there is hardly any difference between the two as
the rights as well as privileges of the lawyers are derived from his duties
and have been granted to him for better conduct of his duties in the court
of law and hence, the words rights and privileges can be and have been
used interchangeably. Some of the privileges of the lawyers have been

discussed below.

One of the most important privileges of an advocate is to claim audience
from the court of law. In other words, any person who fulfils the
prescribed qualifications of the Bar and becomes member of the Bar; it is
his/her privilege to represent his clients in the court of law and to claim
the audience in courts and courts have to listen to him as long as he is

acting in accordance with the decorum of the court.

It is not be noted that the English law doctrine of absolute privilege for
acts and statements of lawyers in not applicable to the criminal law of

defamation in India, however a lawyer going to the court to attend a



matter or while returning from the court is exempt from arrest under civil
process other than a process issued by such court for contempt of that

court.

One of the special things about this profession is that the lawyer is
privileged to defend his client till the last despite knowing that he is guilty

of the crime. However, this is still not a personal privilege of the lawyer.

A lawyer is also entitled to enter public and political life without any
restrictions or fear and hence has the privilege of a political life of his
choice. He can contest elections and become a member of Central or

State legislature as well.

Another privilege that a lawyer has is that of being offered judgeship,
which means that he is made eligible for holding an office of a Judge,
District Government counsel, Advocate General of a State, Attorney

General or Solicitor General of India.
In addition to this the Governments ensures that

1. Lawyers are able to perform all of their professional functions
without intimidation, hindrance, harassment or improper
interference;

2. Lawyers are able to travel and to consult with their clients freely
both within their own country and abroad; and

3. Lawyers shall not suffer, or be threatened with, prosecution or
administrative, economic or other sanctions for any action taken in
accordance with recognized professional duties, standards and

ethics, which is not the case in India.

Last but not the least important privilege that an advocate has is that of
independence. This is to say that a lawyer has the privilege of being
frank, fearless and independent as he stands for justice and fights for

justice along. This privilege might not be absolute as there are certain



reasonable restrictions on the same but the reality is that the lawyers are

more often than restricted on one or the other ground from being honest

and fearless, one such restriction being the fear of contempt of court in

addition to the others.

V RECIPROCITY AS PARTNERS IN ADMINISTRATION OF
JUSTICE:

1.

2.

A lawyer, as a member of the legal profession, is a representative of
clients, an officer of the legal system and a public citizen having
special responsibility for the quality of justice;

As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of
the client's legal rights and obligations and explains their practical
implications. As advocate, a lawyer zealously asserts the client's
position under the rules of the adversary system. As negotiator, a
lawyer seeks a result advantageous to the client but consistent with
requirements of honest dealings with others. As an evaluator, a lawyer
acts by examining a client's legal affairs and reporting about them to

the client or to others;

. In addition to these representational functions, a lawyer may serve as

a third-party neutral, a nonrepresentational role helping the parties to
resolve a dispute or other matter. Some of these Rules apply directly
to lawyers who are or have served as third-party neutrals - Rules 1.12
and 2.4. In addition, there are Rules that apply to lawyers who are not
active in the practice of law or to practicing lawyers even when they
are acting in a nonprofessional capacity. For example, a lawyer who
commits fraud in the conduct of a business is subject to discipline for
engaging in conduct involving dishonesty, fraud, deceit or
misrepresentation;

In all professional functions a lawyer should be competent, prompt
and diligent. A lawyer should maintain communication with a client

concerning the representation. A lawyer should keep in confidence



information relating to representation of a client except so far as
disclosure is required or permitted by the Rules of Professional
Conduct or other law;

. A lawyer's conduct should conform to the requirements of the law,
both in professional service to clients and in the lawyer's business and
personal affairs. A lawyer should use the law's procedures only for
legitimate purposes and not to harass or intimidate others. A lawyer
should demonstrate respect for the legal system and for those who
serve it, including judges, other lawyers and public officials. While it is
a lawyer's duty, when necessary, to challenge the rectitude of official
action, it is also a lawyer's duty to uphold legal process;

. As a public citizen, a lawyer should seek improvement of the law,
access to the legal system, the administration of justice and the
quality of service rendered by the legal profession. As a member of a
learned profession, a lawyer should cultivate knowledge of the law
beyond its use for clients, employ that knowledge in reform of the law
and work to strengthen legal education. In addition, a lawyer should
further the public's understanding of and confidence in the rule of law
and the justice system because legal institutions in a constitutional
democracy depend on popular participation and support to maintain
their authority. A lawyer should be mindful of deficiencies in the
administration of justice and of the fact that the poor, and sometimes
persons who are not poor, cannot afford adequate legal assistance.
Therefore, all lawyers should devote professional time and resources
and use civic influence to ensure equal access to our system of justice
for all those who because of economic or social barriers cannot afford
or secure adequate legal counsel. A lawyer should aid the legal
profession in pursuing these objectives and should help the bar
regulate itself in the public interest;

. Many of a lawyer's professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural

law. However, a lawyer is also guided by personal conscience and the



approbation of professional peers. A lawyer should strive to attain the
highest level of skill, to improve the law and the legal profession and
to exemplify the legal profession's ideals of public service;

8. A lawyer's responsibilities as a representative of clients, an officer of
the legal system and a public citizen are usually harmonious. Thus,
when an opposing party is well represented, a lawyer can be a zealous
advocate on behalf of a client and at the same time assume that
justice is being done. So also, a lawyer can be sure that preserving
client confidences ordinarily serves the public interest because people
are more likely to seek legal advice, and thereby heed their legal
obligations, when they know their communications will be private;

9. In the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from conflict
between a lawyer's responsibilities to clients, to the legal system and
to the lawyer's own interest in remaining an ethical person while
earning a satisfactory living. The Rules of Professional Conduct often
prescribe terms for resolving such conflicts. Within the framework of
these Rules, however, many difficult issues of professional discretion
can arise. Such issues must be resolved through the exercise of
sensitive professional and moral judgment guided by the basic
principles underlying the Rules. These principles include the lawyer's
obligation zealously to protect and pursue a client's legitimate
interests, within the bounds of the law, while maintaining a
professional, courteous and civil attitude toward all persons involved
in the legal system;

10.The Ilegal profession is largely self-governing. Although other
professions also have been granted powers of self-government, the
legal profession is unique in this respect because of the close
relationship between the profession and the processes of government
and law enforcement. This connection is manifested in the fact that
ultimate authority over the legal profession is vested largely in the

courts;



11.To the extent that lawyers meet the obligations of their professional
calling, the occasion for government regulation is obviated. Self-
regulation also helps maintain the legal profession's independence
from government domination. An independent legal profession is an
important force in preserving government under law, for abuse of
legal authority is more readily challenged by a profession whose
members are not dependent on government for the right to practice;

12.The legal profession's relative autonomy carries with it special
responsibilities of self-government. The profession has a responsibility
to assure that its regulations are conceived in the public interest and
not in furtherance of parochial or self-interested concerns of the bar.
Every lawyer is responsible for observance of the Rules of Professional
Conduct. A lawyer should also aid in securing their observance by
other lawyers. Neglect of these responsibilities compromises the
independence of the profession and the public interest which it serves;

13.Lawyers play a vital role in the preservation of society. The fulfilment
of this role requires an understanding by lawyers of their relationship
to our legal system. The Rules of Professional Conduct, when properly

applied, serve to define that relationship.



UNIT-IV
LEGAL ETHICS

Introduction: The word ethics is derived from the Greek word ‘ethos’
(character) and from the Latin word ‘mores’ (customs). Together they
combine to define how individuals choose to interact with one another. In
philosophy, ethics defines what is good for the individual and for society
and establishes the nature of duties that people owe to themselves and to

one another.

Ethics and legal profession often work hand in hand. Legal profession is a
noble profession. The nobility of the legal profession is maintained by the
adherence and observance of a set of professional norms by those who
adopt this profession. It is known as legal ethics or the ethics of the legal
profession. The fundamentals of the legal ethics, may be defined as code
of conduct written or unwritten for regulating the behaviour of a
practising lawyer towards himself, his client his adversary in law and

towards the court.

Object of the Professional Ethics: The main object of the professional
ethics of advocacy is to maintain the dignity of the legal profession. Chief
Justice Marshall has observed in this respect, “The fundamental aim of
legal ethics is to maintain the honour and dignity of the law profession to
secure a spirit of friendly co-operation between the bench and bar in the
promotion of higher standard of justice, to establish honourable and fair
dealings of the counsel with his client, opponent and witness, to establish
a spirit of brotherhood with bar itself and to secure that lawyers discharge

their responsibilities to the community generally”.

Legal profession is not a business but a profession. It has been created by
the state for the public good. Consequently, the essence of the profession

lies in the three things:



1. Organisation of its members for the performance of their function;
2. Maintenance of certain standards, intellectual and ethical for the
dignity of the profession;

3. Subordination of pecuniary gains to efficient services
Need for Professional Ethics:

The American Bar Association Committee has well explained the need of
the code of legal ethics. It has observed that the legal profession is
necessarily the keystone of the arch of Government. If it is weakened,
and allowed to be a subject of the corroding and demoralising influence of
those, who are controlled by craft, greed or gain or other unworthy
motive, sooner or later the arch, must fall. The future of the country
depends upon the maintenance of the shrine of the justice, pure and
unrolled by the advocates. Thus, it cannot be so maintained, unless the
conduct and motives of the members of the legal profession are what
they object to be. Therefore, it becomes the plain and simple duty of the
lawyers to use their influence in every legitimate way to help and make
the Bar what it is ought to be. A code of ethics is one method of
furtherance of this end. The committee has further observed that
members of Bar, like Judges, are officers of the court and like judges,
they should hold office only during good behaviour and this good
behaviour should be defined and measured by ethical standards, however
high, as necessary to keep the administration of justice, pure and
unsullied. Such standard may be crystallized into a written code of
professional ethics and the lawyer failing to conform thereto, should not
be permitted to practise or retain membership in professional

organisation.
Nature of Professional Ethics:

A code of ethics is developed for each profession. Suppose you write

articles in a newspaper. Professional ethics require that you verify facts



before you write that article. Similarly, in India for lawyer also a set of
guidelines have been laid down so far as professional ethics are
concerned, which defines their conduct in the profession that is highly
competitive and dynamic. Indian law requires lawyers to observe
professional ethics to uphold the dignity of the profession. Lawyers are
expected to follow professional ethics and that they are accountable for
dishonest, irresponsible and unprofessional behaviour. Further, lawyers
can lose the license to practice if they are found guilty of unethical
practices that tarnish the dignity of their profession. A lawyer must
adhere to the professional norms, for fair dealing with his client and to

maintain the dignity of the profession.

Sir Sivaswamy has rightly observed that, “it is of course true that
men are not necessarily made moral by courses of lectures on ethics but
it must be remembered that lapses from the traditional standard are often
due to ignorance and that the diffusion of knowledge of rules applicable to
the professions must contribute to the maintenance of a high standard of
integrity. The observation of the canons of legal profession will, no doubt,

raise the profession in the publication estimation”.

Many professions in India, such as legal and medical professions have
codes of practice that members of the profession must follow. For
advocates it is the Advocates Act and Bar Councils Act, whereas for
doctors it's the Indian Medical Councils Act, 1956 and Indian Medical
Council (Professional conduct, Etiquette and Ethics) Regulations, 2002.
These legislations aim at preventing exploitation of clients and patients;
and at the same maintaining the integrity of the profession. The Bar
Council of India is a statutory body that regulates and represents the
Indian bar. It was created by Parliament under the Advocates Act, 1961.
It prescribes standards of professional conduct and etiquette and
exercises disciplinary jurisdiction. Section 49(1)(c) of the Advocates Act,

1961 empowers the Bar Council of India to make rules so as to prescribe



the standards of professional conduct and etiquette to be observed by the
advocates. It has been made clear that such rules shall have effect only
when they are approved by the Chief Justice of India. It has also been
made clear that any rules made in relation to the standards of
professional conduct and etiquette to be observed by the advocates and
in force before the commencement of the Advocates (Amendment) Act,
1973, shall continue in force, until altered or repealed or amended in

accordance with the provisions of this Act.

On codification of ethics law, Justice P.B. Majmudar said, "I feel the rules
governing ethics of lawyers should never have had to be codified but
there are black sheep in every profession”. Chapter II of part VI of the
Rules framed by the Bar Council of India deals with the standards of
professional Conduct and Etiquette. These rules specify the duties of an
advocate to the Court, client, opponent and colleagues, etc. It's Preamble
states that, “"An advocate shall, at all times, comport himself in a manner
befitting his status as an officer of the Court, a privileged member of the
community, and a gentleman, bearing in mind that what may be lawful
and moral for a person who is not a member of the Bar, or for a member
of the Bar in his non-professional capacity may still be improper for an
advocate. Without prejudice to the generality of the foregoing obligation,
an advocate shall fearlessly uphold the interests of his client and in his
conduct conform to the rules hereinafter mentioned both in letter and in

spirit.”

The rules hereinafter mentioned contain canons of conduct and etiquette
adopted as general guides; yet the specific mention thereof shall not be
construed as a denial of the existence of others equally imperative though
not specifically mentioned. The rules mentioned in chapter II of part VI of

the rules of Bar Council of India maybe discussed as follow: -



1. Rules on Advocates Duty towards Court: The Bar Council of India

has made certain rules so as to prescribe duties of an advocate towards

the court. Such duties may be explained as follow:

iv.

Act in a dignified manner: During the presentation the case and
while acting otherwise as an advocate before the court is required
to conduct himself with dignity and self respect. An advocate shall
not be servile and in case of proper ground for serious complaint
against a judicial officer, it is his right and duty to submit his
grievances to the proper authority. In re D.C. Saxena, AIR 1966 SC
2481 - The rule empowers the advocate to make complaint against
judicial officer but it should be submitted to proper authority.

An advocate is required to maintain towards the court respectful
attitude bearing in mind that the dignity of the judicial office is
essential for survival of free community. In U.P. Sales Tax Service
Association v Taxation Bar Association, AIR 1996 SC 1384 - This
rule makes it clear that the lowering the dignity of the judicial
officer will be a serious danger to the survival of a free community..
Not communicate in private: An advocate shall not influence the
decision of the court by any illegal or improper means. It prohibits
the private communication with the judge relating to pending case.
If an advocate does so it amounts to professional misconduct -
Rizwan-Ul-Hassan v. State of U.P. AIR 1953 SC 250.

Refuse to act in an illegal manner towards the opposition:
The rule requires the advocate to use his best effort to restrain and
prevent his client from resorting to sharp or unfair practice opposite
or from doing anything in relation to the in court, opposing council
or parties which the advocate himself ought not to do. It also
requires the advocate to refuse to represent the client who persists

in such improper conduct.



Vi.

Vii.

viii.

The Rule makes it clear that the advocate shall not consider himself
mere mouthpiece of the client and shall exercise his own judgement
in the use of restrained language in correspondence, avoiding
scurrilous attacks in pleadings and using intemperate language
during arguments in the court - M.Y. Shareef & Anothers. V.
Hon'ble Judges of Nagpur High Court & Ors., (1955) 1 SCR 757.

Appear in proper dress code: An advocate shall appear in court
at all times only in the prescribe dress and his appearance shall
always be presentable.

Refuse to appear in front of relations: An advocate shall not
enter appearance, act, plead, or practice in any way before a court,
tribunal, or authority mentioned in section 30 of the Advocates Act,
1961 if the sole or any member thereof is related to the advocate as
father, nephew, grand-father, son, grand-son, uncle, brother,
nephew, first cousin, husband, mother, wife, daughter, sister, niece,
aunt, sister-in-law, mother-in-law, and father-in-law, son-in-law,

daughter-in-law.

For this purpose of this rule, court shall mean a court, Bench or
tribunal in which abovementioned relation of the advocate is a

judge, member or the presiding officer.

Not to wear bands or gowns in public places: The rule requires
the advocate not to wear bands or gowns in public place other than
in court except on such ceremonial occasions and at such places as
the Bar Council of India and the court may prescribe.

Not to represent establishments of which he is a member:
The rule provides that an advocate shall not appear in or before any
court or tribunal or any other authority for or against an
organization, institution, society, or corporation if he is a member of
executive committee of such organization, institution, society, or

corporation.



However, it has been made clear that this rule shall not apply to
such a member appearing as ‘amicus curiae’ or without a fee on
behalf of a Bar Council, Incorporated Law Society or a Bar

Association.

iXx. Not appear in matters of pecuniary interest: An advocate shall
not act or plead in any matter in which he himself has some
pecuniary interest.

Illustrations:

(a) He should not act in a bankruptcy petition when he himself is
also a creditor of the bank.

(b) He should not accept a brief from a company of which he is a
director.

X. Not stand as surety for client: An advocate shall not stand as a

surety, or certify that soundness of a surety for his client required

for the purpose of any legal proceedings.

2. Rules on Advocates Duty towards Client: Rule 11 to 33 deal with

the duties of an advocate to his client. These rules may be explained as

follow:

Bound to accept briefs: Rule 11 provides that an advocate is
bound to accept any brief in the court or tribunal or before any
authority which he proposes to practice at fee consistent with his

standing at bar and also nature of case.

In S.J. Chaudhary v. State, AIR 1884 SC 1755, the Supreme
Court has made it clear that if an advocate accepts the brief of a
criminal case, he must attend the case day to day and if he does

not do so, he will be held liable for breach of professional duty.



iv.

Not to withdraw from service: Rule 12 provides that an
advocate shall not ordinarily withdraw from engagements once
accepted without sufficient cause and unless reasonable and

sufficient notice given to the client.

In case he withdraws himself from the case, he is bound to

refund such part of the fee as has not been earned.

Not to appear in matters where he himself is a witness:
Rule 13 provides that an advocate should not accept the brief or
appear in a case in which he has reason to believe that he will be

a witness.

In Kokkanda B. Poondacha v. K.D. Ganpathi, AIR 2011 SC 1353,
the Court has held that one party to proceedings cannot cite
advocate representing the other side as witness without
disclosing as to how testimony is relevant as it will result in

depriving the other side of services of the advocate.

Full and frank disclosure to client: Rule 14 provides that an
advocate shall at the commencement of his engagement and
during the continuance thereof make all such full and frank
disclosure to his client relating to his connection with the parties
and any interest in or about the controversy as are likely to
affect his client’s judgment in either engaging him or continuing
the engagement.

Uphold interest of the client: Rule 15 provides that it is the
duty of an advocate to uphold the interest of his client fearlessly
by all fair and honourable means without regard to any

unpleasant consequences to himself or to any other.

It is the duty of an advocate to defend a person accused of crime
regardless of his personal opinion as to the guilty of the accused

and in the discharge of this duty he should always bear in mind



Vi.

vii.

viii.

iX.

that his loyalty is to the law which requires that no man should

be convicted without adequate evidence.

Not to suppress material or evidence: Rule 16 provides that
an advocate appearing for the prosecution of criminal trial shall
so conduct the prosecution that it does not lead to conviction of

an innocent.

The rule makes it clear that the suppression of material capable
of establishing the innocence of the accused must be

scrupulously avoided.

Not to disclose the communications between client and
himself: Rule 17 provides that an advocate shall not commit
directly or indirectly any breach of the obligation imposed by
section 126 of Indian Evidence Act.

An advocate should not be a party to stir up or instigate
litigation: Rule 18 provides that an advocate shall not at any
time be a party to the fomenting litigation.

Rule 19 makes it clear that an advocate shall not act on the
instruction of any person other than his client or his authorized
agent.

Not charge depending on success of matters: Rule 20
provides that the fee of an advocate depending upon the success
of the suit is considered as oppose to public policy. Contract for
contingent fee is also hit by section 23 of the Indian Contract
Act.

Agreement to share the proceeds of the litigation may amount to
champerty. In such conditions the advocate has direct interest in
the subject-matter and cannot act with the sense of detachment
or with the attitude of objectivity. Such agreement degrades the

honourable profession. To prevent such an agreement rule 20



Xi.

Xii.

Xiii.

provides that an advocate shall not stipulate for free contingent
on the results of litigation or agrees to share the proceeds

thereof.

Not receive interest in actionable claim: Rule 21 provides
that an advocate shall not buy or traffic in or stipulate for or

agree to receive any share or interest in any actionable claim.

However, it has been made clear that nothing in this rule shall
apply to stocks, shares, and debentures or government securities
or any instruments which are, for the time being, by law or
custom negotiable or to any mercantile document of title to

goods.

Not to bid or purchase property arising of Ilegal
proceeding: Rule 22 provides that an advocate shall not directly
or indirectly bid for or purchase either in his own name or any
other name for his own benefit or benefit of any other person,
any property sold in execution of decree or other proceeding in

which he was professionally engaged.

The rule makes it clear that this prohibition does not prevent an
advocate from bidding for or purchasing for his client any
property which his client may himself legally bid for or purchase,
provided the advocate is expressly authorised in writing in this
behalf.

Not to adjust fees against personal liability: Rule 23
provides that an advocate shall not adjust fee payable to him by
his client against his own personal liability to the client which
liability does not arise in course of his employment as an

advocate.



XivV.

XV.

XVi.

XVii.

XViii.

XiX.

Rule 24 provides that an advocate shall not do anything whereby
he abuses or take advantage of the confidence repose in him by
his client.

Keep proper accounts: Rule 25 provides that an advocate
should keep accounts of the clients money entrusted to him and
the accounts should show the amounts received from the client
or on his behalf, the expenses incurred for him and the debits
made on account of fees with respective dates and all other
necessary particulars.

Divert money from accounts: Rule 26 provides that where
money are received from or on account of client, the entries in
the account should contain a reference as to whether the
amounts have been received for fees or expenses and during the
course of the proceeding, no advocate shall, accept with the
consent in writing of the client concerned, be at liberty to divert
any portion of the expenses towards fees.

Intimate the client on amounts: Rule 27 provides that where
any amount is received or given to him on behalf of his client,
the fact of such receipt must be intimated to the client as early
as possible. If the client demands the payment of such money
and in spite of such demand the advocate does not pay him, he
will be guilty of professional misconduct — In the matter of P.J.
Ratnam, AIR 1962 AP 201.

Adjust fees after termination of proceedings: Rule 28
provides that after termination of the proceeding the advocate
shall be at liberty to appropriate towards the settled fee due to
him any sum remaining unexpanded out of the amount paid or
sent to him for expenses or any amount that has come into his
hands in that proceeding.

Rule 29 provides that if the fee has been left unsettled the
advocate can deduct out of any moneys of the client remaining in

his hand at the termination of the proceeding for which he had



been engaged, the fee payable under the rules of the court in
force for the time being or by then settled and the balance shall
be refunded to the client.

xXx. Provide copy of accounts: Rule 30 provides that the copy of
clients account shall be furnish to him on demand provided the
necessary charges are paid.

xxi. Rule 31 requires an advocate not to enter into arrangements
whereby funds in his hands are converted into loans.

xxii. Not lend money to his client: Rule 32 prohibits an advocate to
lend money to his client for the purpose of any action or legal
proceeding in which he is engaged by such client. It provides
that an advocate shall not lend money to his client for the
purpose of any action or legal proceeding in which he is engaged
by such client.

xxiii. Not appear for opposite parties: Rule 33 provides that an
advocate who has, at any time, advice in connection with the
institution of the suit appeal or matter has drawn pleading or

acted for party, shall not act appear or plead for the opposite

party.

In Chandra Shekhar Soni v. Bar Council of Rajasthan and Ors., an
advocate who was representing one party in a criminal case switched
sides and began representing the opposite party. It was held by the
Supreme Court that "“...it is not in accordance with professional etiquette
for an advocate while retained by one party to accept the brief of the
other. It is unprofessional to represent conflicting interests except by
express consent given by all concerned after a full disclosure of the
facts.... Counsel’s paramount duty is to the client, and where he finds that
there is conflict of interests, he should refrain from doing anything which
would harm any interests of his client. A lawyer when entrusted with a
brief is expected to follow the norms of professional ethics and try to

protect the interests of his client in relation to whom he occupies a



position of trust.” The Supreme Court upheld his being found guilty of
malpractice by the Bar Council of India in disciplinary proceedings, and he

was suspended from practise for the period of one year.

The consequences of a conflict of interest situation for the lawyer can be
severe and costly. For example, acting with a conflict of interest can
result in civil liability for professional malpractice as well as disciplinary
action. Some very serious consequences also flow from a proven claim in

contract, tort or equity, including:

» disqualification from representation of one or more clients;

» forfeiture of fees charged; the inability to charge for work in
progress and other time invested;

» embarrassment, inconvenience and aggravation of defending a
malpractice claim or investigation;

» lost time spent on defending a malpractice claim or investigation.

Thus, it is clear that lawyers have to be very careful while dealing with
potential and current clients, so as to ensure that a conflict of interest
situation does not arise. When such a situation does arise, the best plan
of action is to request the new client to seek other representation so that
the interests of the current client are not adversely affected. However, if a
lawyer is already representing two different clients, and a potential
conflict of interest situation arises, he may choose to disclose the relevant
non-confidential aspects of the potential conflict to both of them and seek
their express written consent to his continued representation of them,
provided that it is clear that he can represent the interests of one client
without adversely affecting the interests of the other. If, however, the two
interests are directly conflicting ones, the advocate will have to remove
himself from the matter rather than face action for professional
negligence or malpractice, the consequences of which have already been

outlined above.



In India, the counsel's relation with his client is primarily a matter of
contract. The relation is in the nature of agent and principal. The
agreement determines to what extent the counsel can bind his clients by
his acts and statements; what shall be its remuneration, whether he will
have a lien on his client's property, etc. It is evident, however, that as
counsel is also conform to the ethical code prescribed for him by law and
usage, he cannot be a mere agent or mouthpiece of his clients to carry

out his biddings.
The relationship is personal and fiduciary:

It is a relation of trust and confidence. It is confidential requiring a high
degree of fidelity and good faith. In V.C. Rangadurai V. D. Gopalan,
AIR 1979 SC 281, Justice Sen has observed that the relation between
the advocate and his client is purely personal involving a highest personal

trust and confidence.
Advocate's fee- fixation of fees:

In an ancient book called Mirror des justices, written by Andrew Horne,
laid down that a lawyer in fixing his fees should take four things into

consideration:

i. The value of the cause;
ii. The pains of the sergeant;
iii. The worth of pleader on point of skill;

iv. The usage of the court.

By the present day usages of the Bar, the following elements usually

enter into consideration in fixing the amount of fee:

a) The qualifications and standing of advocates who is asked to render
professional service. It is evident that service rendered by the

person of superior education and rich experience is likely to be



more valuable and of better quality than the advice given by a
person who is less qualified;

b) The difficulty in the problem involve in the case. The more intricate
the case the greater will be the degree of skill and amount of labour
required;

c) The amount of time required to render professional service;

d) The amount involved in the suit;

e) The result expected to be accomplished as a consequence of the
lawyer's exertion;

f) The customary charges of the Bar for such services.
Contingent fee and right of lien:

The fee depending upon the success of the suit or proceeding is regarded
as against the public policy. The agreement for Contingent fee is hit by
section 23 of the Indian Contract Act. Rule 9 framed by the Bar council of
India expressly provide that an advocate should not act or plead in any
matter in which he is himself be pecuniary interested. The agreement for
the contingent fee is looked upon with disfavour, and later as inconsistent
with the high ideals of the Bar.

In the case of R.D. Saxena V. Balram Prasad Sharma; AIR 2000 SC
2912; The Supreme Court has held that an advocate cannot claim a lien
over a litigation file entrusted to him for his fees. The court has held that
no professional can be given the right to withhold the returnable records
relating to the work done by him with his clients matter on the strength of
any claim for unpaid remuneration. The alternative is the professional
concerned can resort to other legal remedies for such unpaid
remuneration. The same ruling is given by Apex Court in the matter of,
New India Insurance Company Ltd V. A.K. Saxena; AIR 2004 SC
311.

It is permissible for an advocate to sue for his fees:



In India, law allows it. However, according to general practise of the
profession, it is dignified that the counsel should sue for his fee. The rule
exists to maintain prestige of the profession and the public confidence in

the Bar. His fee should therefore, be both fixed and paid beforehand.
3. Rules on Advocate’s Duty to Opponents:

i. Not to negotiate directly with opposing party: An advocate shall
not in any way communicate or negotiate or call for settlement upon the
subject matter of controversy with any party represented by an advocate

except through that advocate representing the parties.

ii. Carry out legitimate promises made: An advocate shall do his best
to carry out all legitimate promises made to the opposite party even

though not reduced to writing or enforceable under the rules of the Court.
4. Rules on Advocate’s Duty towards Fellow Advocates:

i. Not advertise or solicit work: An advocate shall not solicit work or
advertise in any manner. He shall not promote himself by circulars,
advertisements, touts, personal communications, and interviews other
than through personal relations, furnishing or inspiring newspaper
comments or producing his photographs to be published in connection

with cases in which he has been engaged or concerned.

ii. Sign-board and Name-plate: An advocate’s sign-board or name-
plate should be of a reasonable size. The sign-board or name-plate or
stationery should not indicate that he is or has been President or Member
of a Bar Council or of any Association or that he has been associated with
any person or organisation or with any particular cause or matter or that
he specialises in any particular type of work or that he has been a Judge

or an Advocate General.



ili. Not promote unauthorized practice of law: An advocate shall not
permit his professional services or his name to be used for promoting or

starting any unauthorised practice of law.

iv. An advocate shall not accept a fee less than the fee, which can be

taxed under rules when the client is able to pay more.

v. Consent of fellow advocate to appear: An advocate should not
appear in any matter where another advocate has filed a vakalt nama or
memo for the same party. However, the advocate can take the consent of

the other advocate for appearing.

In case, an advocate is not able to present the consent of the advocate
who has filed the matter for the same party, then he should apply to the
court for appearance. He shall in such application mention the reason as
to why he could not obtain such consent. He shall appear only after

obtaining the permission of the Court.
Other Duties:

(a) Rule 40 requires every advocate on the rolls of the State Bar
Council to pay a certain sum to the state bar council.

(b) Rule 41 provides that all the sums so collected by the state bar
council shall be credited in a separate fund to be known as “Bar
Council of India Advocates welfare fund for the State” and shall

be deposited in the bank as provided there under.

(b) (i) According to rule 41(2) the Bar Council of India Advocates
Welfare fund Committee for the State shall remit 20% of the total
amount collected and credited to its account, to the bar council of India
by the end of every month which shall be credited by the Bar council of
India and the Bar council of India shall deposit the said amount in a
separate fund to be known as “Bar Council of India Advocates Welfare
fund.”



(b) (ii) According to rule 41(3) the rest 80% of the total sum so
collected by the Bar Council of India Advocate Welfare Fund Committee
for the state shall be utilized for the welfare of the advocates in respect

of welfare schemes sponsored by the respective State Bar Council.

(c) Rule 42 deals with the consequences of non payment of the said
amount by the advocate. It provides that if an advocate fails to pay the
aforesaid sum within the prescribed time, the secretary of the State
Bar Council shall issue to him a notice to show cause within a month
why his right to practice be not suspended. In case the advocate pays
the amount together with late fee within the period specified in notice,
the proceeding shall be dropped. If the advocate does not pay the
amount or fails to show sufficient cause, a committee of three
members constituted by the state bar council in this behalf may pass

an order suspending the right of the advocate to practice.

(d) Rule 43 provides that an advocate who has been convicted of an
offence mentioned under section 24-A of the Advocates Act or has
been declared insolvent or has taken full time service or part time
service or engages in business or any avocation inconsistent with his
practicing as an advocate or has incurred any disqualification
mentioned in the Advocates Act or the rules made there under, shall
send a declaration to the effect to the respective state bar council in
which the advocate is enrolled, within 90 days from the date of such

disqualification.

(e) Rule 44 provides, an appeal shall lie to the bar council of India at
the instance of an aggrieved advocate within a period of 30 days from

the date of the order passed under rule 42 and 43.

(e)(i) Rule 44-A provides that there shall be a Bar council of India
Advocates Welfare Committee consisting of five members elected from

amongst the members of the council. The term of the members of the



committee shall be co-extensive with their term in the Bar Council of
India. Rule 44-b makes it clear that the Bar Council of India shall
utilise the funds received under rule 41(2), stated above, in

accordance with the scheme which may be framed from time to time.
5. Rules on Advocate’s Duty in Imparting Training:

Rule 45 framed by the Bar Council of India makes it clear that it is
improper for an advocate to demand or accept fees or any premium from
any person as a consideration for imparting training in law under the rules
prescribed by the State Bar Council to enable such person to qualify for

enrolment under the Advocates Act, 1961.
6. Rules on Advocates Duty to render legal aid:

The preamble of the Constitution of India assures justice, social, economic
and political to all citizens of the country. Articles 14 & 16 of the
Constitution of India impose an implicit responsibility on the State to
ensure that none is deprived of legal assistance for reasons of economic
or other disabilities so that equal justice is provided to all citizens of the
country. Further, the principle contained in Article 39-A are fundamental
and cast duty on the State to secure that the operation of the legal
system promotes justice to all citizens and particularly the poor and the
marginalized. However, despite this Constitutional mandate, poor remain
deprived of appropriate legal assistance for a long time even after

independence.

In this situation advocates have a role to play. Legal profession is
monopolistic in character and this monopoly itself inheres certain high
traditions, which its members are expected to upkeep and uphold. Law is
an Hon'ble profession and an Advocate is an Officer of justice and friend
of the Court. He is an integral part for the administration of justice. From
the ancient times, the legal obligations of the Advocates to conduct the

case of a poor litigant without reward when so required by the Court has



been recognized not only in our country, but also in England, US and
other Countries. However, in practice, Counsels have been assigned only

in criminal cases of serious nature and a few civil cases.

The critical position enjoyed by an Advocate in administration of justice in
fact imposes a responsibility upon him to ensure that justice is made
available to all. Rule 46 of Bar Council if India Rules in part-VI relating to
a standard professional conduct and etiquette reminds Advocates of the

obligation they owe to the society. The Rule reads as under:

"Every Advocate shall in the practice of the profession of law bear in mind
that any one genuinely in need of a lawyer is entitled to legal assistance
even though he cannot pay for it fully or adequately and that within the
limits of an Advocate's economic condition, free legal assistance to the
indigent and oppressed is one of the highest obligations an Advocate

owes to society."

Thus, to ensure justice to poor and marginalized sections of the society,
an Advocate is required to provide them legal assistance even when they
are not in position either to pay him at all or adequately pay him for his
services. In fact the least duty expected of an Advocate is to play his role
sincerely in implementing the various legal aid schemes available under
the Legal Services Authorities Act, 1987 - be it legal aid to poor and other
marginalized sections of the society or promotion of legal literacy or
facilitating resolution of disputes through Lok Adalat’s. The role of the
Advocates in implementation of these schemes becomes pivotal due to
the fact that legal profession being monopolistic, the various schemes of

legal aid under the Act can only be put into operation through Advocates.
7. Rules on Advocate’s Restriction on other employment:

i. Rule 47 provides that an advocate shall not personally engage in any
business but he may be a sleeping partner in a firm doing business

provided that in the opinion of the appropriate state bar council the



nature of the business is not inconsistent with the dignity of the

profession.

il. Rule 48 makes it clear that an advocate may be director or chairman of
the board of directors of a company with or without any ordinary sitting
fees, provided none of his duties are of executive character. An advocate

shall not be a managing director or a secretary of any company.

ili. Rule 49 provides that an advocate shall not be a full time salaried
employee of any person, government, firm, corporation or concern, so
long as he continues to practice and shall taking up any such employment
intimate the fact to the bar council on whose roll his hame appears and
shall thereupon cease to practice as an advocate so long as he continues

in such employment.

iv. Rule 50 provides that an advocate who has inherited or succeeded by
survivorship, to a family business may continue it, but may not personally

participate in the management thereof.

v. Rule 51 an advocate may review parliamentary bills for a
remuneration, edit legal text books at a salary, coach pupils for legal
examination, set and examine question papers and subject to the rules
against advertising and full time employment, engage in broadcasting,

journalism, lecturing and teaching subject both legal and non legal.

vi. Rule 52 makes it clear that nothing in these rules shall prevent an
advocate from accepting after obtaining the consent of the state bar
council, part-time employment provided that in the opinion of the state
bar council, the nature of the employment does not conflict with his
professional work and is not inconsistent with the dignity of the

profession.

Advantages of Having Codified Professional Ethics:



Firstly, codes of ethics are important means of social control. It will keep
new corner to the profession aware and old members in line according to

the social requirement and expectations.

Secondly, Professional ethical codes prevent control or interference by
the government or by society though some one of its agencies. If a
degree of standardization is needed and that is done by the profession
itself, it will keep outside interference away. Governmental regulations

through law tend to be negative while ethics points to the goal desired.

Thirdly, ethical codes are important, in developing higher standards of

conduct. The codes crystallize best Judgment about the profession.

Fourthly, the existence of code will have great educative, corrective and

appreciable value for both the lawyers and the laymen.
Professional conduct & Professional ethics:

Most people think that professional conduct and professional ethics are
one and the same. However, there is a slight difference between the two.
In professional conduct the member of the profession acts under some
statutory or contractual powers i.e. legal obligation, whereas in
professional ethics a member of profession is expected to follow i.e. moral
obligation. Professional ethics is noble and those who remain within it are

considered divine.



Unit-5
Contempt of Court

I. CONTEMPT OF COURT

Meaning and Nature: 1t is very difficult to define the concept of
‘contempt of court’. What would offend the dignity of the court and lower
the court’s prestige is a matter for the court to determine and it cannot be
confined within the four walls of a definition. The Contempt of Court Act,
1971 defined contempt of court for the first time. There is no statutory
definition of contempt of court. Whatever definition is provided under this
act is not a definition but only classification of the term contempt of court.
Contempt of court in general means, “To offend the dignity of the court

and lower the prestige of the court”.

Oswald defines, contempt to be constituted by any conduct that tends to
bring the authority and administration of Law into disrespect or disregard
or to interfere with or prejudice parties or their withesses during litigation.
In Halsbury laws of England, it is defined as follow “Any act done or
writing published which is calculated to bring a court or judge into
contempt or lower his authority or to interfere with the due course of

justice or the lawful process of the court is contempt of court”.

As per Corpus Juris Secondum, Contempt of court is disobedience to court
by acting in opposition to the authority, justice and dignity thereof. It
signifies a willful disregard or disobedience of courts order. It also
signifies such conduct as tends to bring the authority of the court and the

administration of law into disrespect.
II. CLASSIFICATION:

According to Section 2(a) of the Contempt of Court Act, 1971, contempt
of court means civil contempt or criminal contempt. Section 2(b) of the
Act, defines “Civil Contempt” as willful disobedience to any judgment,

decree, direction, order, writ or other process of a court or willful breach



of an undertaking given to a court. Section 2(c) of the Act, defines
“Criminal Contempt” as the publication (whether by words spoken or
written or by signs or by visible representations or otherwise) of any

matter or the doing of any act whatsoever which -

(i) Scandalizes or tends to scandalize or lower or tends to lower, the

authority of any court, or

(ii) Prejudices or interferes or tends to interfere with, the due course of

any judicial proceeding; or

(iii) Interferes or tends to interfere with or obstructs or tends to

obstruct, the administration of justice in any other manner.

The above definition contained in the Contempt of Court Act, 1971, is not
exhaustive. It merely indicates that the contempt may be civil contempt
or criminal contempt. It is thus better to leave it to the court to deal with
each case as it comes and a right of appeal under Section 19 of Section
the Contempt of Court Act, 1971, in all cases of contempt will cure

whatever defect there may be in the application of the law.

There are several instances of the misconduct such as using insulting
language against the judge, suppressing the facts to obtain favorable
order, imputation of partiality and unfairness against the judge. A council
who advices his client to disobey the order of court is also held liable for
contempt of court. Attacking the judiciary in the bar council election is
taken as contempt of court. If the council refuses to answer the question
of the court is also liable for contempt of court. In Re Ajay Kumar
Pandey case the Supreme Court held that advocate using intemperate
language against various judicial officers and attributing motives to them
while discharging there judicial function would be held guilty of contempt
of court. In this case such advocate was sentenced or punished to 4

months simple imprisonment and fine of rupees 1000/-.



Civil Contempt:

The purpose of the proceeding for the civil contempt is not only to punish
the contemner but also to exercise enforcement and obedience to the
order of the Court. In Vidya Sagar v. Third Aditional District Judge,
Dehradun, 1991 Cr LJ 2286, it was held that Civil Contempt, actually,

serves dual purpose:

(i) Vindication of the public interest by punishment of contemptuous

conduct; and

(ii) Coercion to compel the contemner to do what the Court requires of

him.
To constitute ‘Civil Contempt' the followings are required to be proved:

1. There is disobedience of the order, decree, etc. of the Court or breach

of undertaking given to the Court; and
2. The disobedience or breach is willful.
These requirements may be discussed as follows:

1. Disobedience of the order, decree, etc. of the Court or breach of
undertaking given to the Court: For civil contempt it is necessary that
order which has been disobeyed must have been passed by the Court
having jurisdiction to pass order. If the order has been passed without
jurisdiction, it is not binding on the party against which it has been
passed and, therefore, the disobedience of such order will not amount to
contempt of Court.? Further, the burden to prove that the Court which has
passed the order had no jurisdiction to pass it or the proceeding in which
the undertaking was given was without jurisdiction lies on the person who
alleges it.

In Courts on its Own Motion v. N.S. Kumar, 1995 Cr LJ 1261, it was

held that usually the order should be served on the person against whom

! Sultan Ali Nanghiara v. Nur Hussain, AIR 1949 Lah 131.



it has been passed. However, where it is proved to the satisfaction of the
Court that the person against whom the order was passed had actual
knowledge of the order, he cannot escape liability for contempt on the
ground that the copy of the Order has not been formally served on him.
Once an order is made by the Court and a person is charged with the
allegation of non-compliance of that order, he cannot plead that he was
waiting for instruction to comply with the Court's order can possibly
contend that he is to seek instructions from his superiors before he could

carry out his obligation of complying with the Court's order.

The breach of undertaking given to the Court is also taken as contempt, if
it is willful. Where a person is committed for contempt for breach of
undertaking, the undertaking must be given to the Court. The
undertaking given by one party to another is not sufficient for this
purpose. An undertaking may be given by the party himself or by any
other person on his behalf provided in the later case the person giving the
undertaking has authority to give such undertaking. Thus, an undertaking
may be given by an advocate on behalf of his client provided he had

authority on behalf of his client to give such undertaking.?

The basis for taking the breach of undertaking as contempt of Court is
that the contemner by making a false representation to the Court obtains
a benefit for himself and if he fails to honour the undertaking, he plays a
serious fraud on the Court itself and thereby obstructs the course of

justice and brings into disrepute the judicial institution.?

In Babu Ram Gupta v. Sudhir Bhasin, Am 1979 se 1528 at 1532,
the Supreme Court has made it clear that the breach of undertaking
recorded or forming part of a compromise decree, would not amount to
contempt of Court. The Court has further observed that there is a clear
cut distinction between a compromise arrived at between the parties or a

consent order passed by the Court at the instance of the parties and a

? B.K. Rao v. Prithwish Kor, (1989) IT CHN 58 (DB).

® Babu Ram Gupta v. Sudhir Bhasin, AIR 1979 se 1528 at 1532.



clear and categorical undertaking given by any of the parties. In the
former, if there is violation of the compromise or the order no question of
contempt of Court arises, but the party has a right to enforce the order or
the compromise by their executing the order or getting an injunction from
the Court.

Where a compromise is arrived at between the parties and a particular
property having been allotted to A, he has to be put in possession thereof
by B. B does not give possession of this property to A. B cannot be held
liable for contempt of court on the ground that the compromise decree
has not been implemented by him. The remedy of A would be not to pray
for drawing up proceedings for contempt of Court against B but to
approach the executing Court for directing a warrant of delivery of
possession under the provisions of the Code of Civil Procedure. If the non-
compliance of a compromise decree or consent decree is taken as
contempt of Court, the provisions of the Code of Civil Procedure relating
to the execution of the decree may not be resorted to at all. The reason
for treating the breach of undertaking as contempt of Court is that
contemner making a false representation to the Court obtains a benefit
for himself and if he fails to honour the undertaking, he plays a serious
fraud on the Court itself and thereby obstructs the course of justice and
brings into disrepute the judicial institution. In the case of consent, order
or a compromise decree the fraud, if any, is practiced by the person
concerned not on the Court but on one of the parties. The offence, thus,
committed by the person concerned is against the party and not against
the Court. The very foundation for proceeding for Contempt of Court, is

completely absent in such cases.

In Bhatnagar and Co. Ltd. v. Union of India, Am 1957 se 478 at pp.
481-482, the court held that the undertaking must be unconditional,
unqualified and express. Where, the party gives the undertaking to the

Court on the basis of certain implications or assumptions which are false



to his knowledge, he will be guilty of misconduct amounting to Contempt

of Court.*

What is required to avoid the contempt proceeding is the substantial
compliance with the order of the Court. No court including the Court of
contempt is entitled to take frivolities and trivialities into account while
finding fault with the conduct of the person against whom contempt
proceeding is taken. If the order is substantially complied with, the

contempt will not lie.®

2. Willful disobedience or breach: For Civil Contempt the disobedience
of the order, decree, etc. of the Court or breach of undertaking given to
the Court must be willful. In India the Supreme Court® has, often, pointed
out that in order to punish a person or authority for contempt of Court,
the disobedience to any judgment, etc. or breach of undertaking to the
Court must be willful. Thus, mere disobedience of the order of Court is not
sufficient to constitute civil contempt. The disobedience must be willful.
The disobedience must be deliberate and intentional. The contempt power
cannot be used unless the court is satisfied beyond doubt that the person
has deliberately and intentionally violated the order of the court.’
Whether the disobedience has been wilful, is an issue to be decided by
the Court, taking into account the facts and circumstances of the case.® In
Ram Narang v. Ramesh Narang,’ the Court has held that the definition
of civil contempt given in section 2(b) creates two categories of cases:

(1) Wilful disobedience to a process of Court; and

(2) Wilful breach of undertaking given to a Court.

* Dr. (Mrs.) Roshan Sam Joyce v. S.R. Cotton Mills Ltd., AIR 1990 SC 1881.

> Sukumar Mukhopadhayay v. T.D. Karamchandani, 1995 Cr LT 1610 at p. 1612.
®J. Vasudevan v. T.R. Dhananjaya, AIR 1996 SC 137.

7 C. Elumalai v. A.G.L. Arudayaraj, AIR 2009 SC 2214.

® Niaz Mohammad v. State of Haryana, (1994) 6 see 332.

° AIR 2006 se 1883.



As far as the first category is concerned the word "any" further indicates
the wide nature of the power. No distinction has been statutorily drawn
between an order passed after an adjudication and an order passed by
consent. This first category is separate from the second category. The
legislative intention has been to distinguish between the two and create
distinct classes of contumacious behaviour. For application of category
second the undertaking must have been given to the Court and not to the
other party. The Court has made it clear that wilful violation of terms of
consent decree amounts to contempt of Court. For the enforcement of
decree or direction of the court for payment of money, the contempt
jurisdiction cannot be used.!® The Court has made it clear that for the
enforcement of such decree or direction the contempt jurisdiction either
under the Contempt of Court Act or under order 39 Rule 2A of the CPC

cannot be used.

Criminal Contempt:

In India the definition of contempt of court is found in clause (c) of
Section 2 of the Contempt of Courts Act, 1971. It provides that "Criminal
Contempt" means the publication whether by words, spoken or written or
by signs, or by visible representations, or otherwise of any matter of the
doing of any act whatsoever which scandalizes or tends to scandalize or
lower or tends to lower the authority of any court, or prejudices or
interferes or tends to interfere with the due course of any judicial
proceedings or interferes or tends to interfere with or obstructs or tends

to obstruct the administration of justice in any other manner.

In Delhi Judicial Services Association v. State of Gujarat & others,
(1991) 4 SCC 406, the court held that the definition of criminal
contempt is wide enough to include any act of a person which would tend
to interfere with the administration of justice or which would lower the

authority of the Court. The scope of the criminal contempt has been made

% Food Corporation of India v. Sukh Deo Prasad, AIR 2009 se 2331.



very wide so as to empower the Court to preserve the majesty of law

which is an indispensable condition, for the rule of law.

In Hira Lal Dixit v. State of U.P., AIR 1954 SC 743, the court held
that to constitute the 'criminal contempt it is not necessary that the
publication or other act should have actually resulted in scandalizing or
lowering the authority of the Court or interference with the due course of
judicial proceeding or administration of justice. The essence of the offence
is that the acts complained of are likely to result in scandalizing or
lowering the authority of the court or interferes with due course of judicial
proceeding or administration of justice. The court further held that the law
of contempt is deterrent in nature and it is concerned, essentially, with
the prevention of scandalization or prejudice or interference with due
course of judicial proceeding or administration of justice rather than
merely applying sanctions to comments or acts which have scandalized or
lowered the authority of the Court or prejudiced or interfered with the due
course of judicial proceeding or administration of justice. Thus, the
offence of contempt is complete by mere attempt and does not depend on

actual deflection of justice.'?

In re P.C. Sen, Am 1970 SC 1821 the court held that the strict liability
rule is applied in the case of Criminal Contempt. The intention to interfere
with the administration of justice is not necessary to constitute the
criminal contempt. The essence of the offence of contempt lies in the
tendency to interfere with the due course of justice and motive, good
faith, etc. of the alleged contemner are immaterial. It is enough if the
action complained of is inherently likely so to interfere. Mens rea, in the
sense of intending to lower the repute of a Judge or Court, is not an
essential ingredient of the criminal contempt. What is material is the

effect of the offending act and not the act per se.

"In the matter of a letter concerning Suit No. 1947 of 1952, AiR 1959 Oal 17.



Essential Ingredients of Criminal Contempt: They are:
1. Publication or other act;

In the case of Re S.K. Sundarami, AIR 2001 SC 2374, the telegraphic
communication sent by the contemner contain the following: "I call upon
Shriman Dr. A.S. Anand Hon'ble Chief Justice of India to step down from
the constitutional office of the Chief Justice of India forthwith, failing
which I will be constrained to move the criminal court for offences under
sections 420, 406, 471, Indian Penal Code for falsification of your age,
without prejudice to the right to file a writ of quo-warranto against you
and for a direction to deposit a sum of Rs. 3 crores for usurping to the
office of Chief Justice of .India even after attaining the age of
superannuation.”
The Court held it as gross criminal contempt of court. The contention that
sending such telegram would not amount to publication was not accepted
by the court. The Court has held that a telegraphic message can be
transmitted only after the sender gives the content of the message to the
telegraphic office which would invariably be manned by the staff of that
office. The message after transmission, reaches the destination office
which also is manned by the members of the staff. From these only the
message would be dispatched to the sender. At all those levels the
message is open to be read by, at least, those who are engaged in the
process of transmission. A telegraph message is not like a letter
handwritten by the sender and enveloped in a sealed cover to be opened
only by the sender for reading.

2. Scandalizing or lowering the authority of the court or interfering

with judicial proceeding or administration of justice;

It is as much a contempt of Court to say that the judiciary has lost its
independence by reason of something it is alleged to have done out of
Court, as to say that a result of a case it has decided, it is clear that it has
no independence or has lost what it had. Where the article complained of
stated:



"It is so unfortunate and regrettable that at the present day the Chief
Justice and the Judges find a peculiar delight in hobnobbing with the
executive with the result that the judiciary is robbed of its independence
which at one time attracted the admiration of the whole country. The old
order of things has vanished away." The Court held that it was a clear
case of contempt of Court - re Tushar Kanti Ghosh, AIR 1935 Ca!
419.

In Rajendra Sail v. M.P. High Court Bar Association, 2005 AIR SCW
2443, the prosecution witness made statement in public that in murder
trial the judge had disposition to acquit the accused. The judge about to
retire was available for sale and that the judgment was rubbish and
deserves to be thrown in dustbin. This comment made by the witness was
published in newspaper. The Court held that it amounts to gross contempt
of Court.

In State of Bihar v. Kripalu Shanker, AIR 1987 SC 1554, the
Supreme Court has made it clear that notings made by the officers in the
files cannot be made a basis for contempt action. Such notings are not
meant for publication. When the Court directs the production of the
documents, there is implied undertaking that they will not be used for any
other purpose. The production of these documents in ordinary cases is
imposed with a limitation that the side for whose purpose documents are
summoned by the Court cannot use them for any purpose other than the
one relating to the case involved. If the ultimate action does not
constitute contempt, the intermediary suggestions and views expressed in
the notings will not amount to contempt of Court.

In Courts on its Own Motion v. K.K Jha, AIR 2007 Jh. 67, the
Supreme Court has made it clear that writings in pleading or petition the
scurrilous allegation or scandalization against a Judge or Court amount to
criminal contempt. Similarly the court in, M.Y Shareef v. Judges of
Nagpur High Court, AIR 1955 se 19, held that Not only writings in
petition or pleadings the scurrilous allegation or scandalization against a

Judge or Court amounts to contempt, but also the allegations made in the



application for the transfer of the case amounts to contempt of Court and
the counsel, who has signed it, may be punished for it.

In U.P. Resi. Emp. Coop. House B. Society v. New Okhala Industrial
Development Authority, 2003 AI.R. S.C.W. 3304, the Supreme Court
has held that filing of false affidavit in the Court is contempt of court.

In S.R. Ramraj v. Special Court, Bombay, AI.R. 2003 S.C. 3039, the
Supreme Court has held that where verification is specific and deliberately
false, there is nothing in law to prevent a person from being proceeded
for contempt.

In State v. Sajjan Kumar Sharma, 1986 PLIR (NOC) 34, the court
held that according to Section 6 of the Contempt of Courts Act, 1971 a
person shall not be guilty of contempt of Court in respect of any
statement made by him in good faith concerning the presiding officer of
any subordinate Court to-

(a) any other subordinate Court, or

(b) the High Court, to which it is subordinate.

Section 6, thus, enables a person to make bona fide complaint concerning
a subordinate Judge to-

(a) another subordinate Judge who is superior to him; or

(b) the High Court to which he is subordinate.

The protection of section 6 is available only when the complaint is made
in good faith. To satisfy this condition it must be proved that the

complainant has acted with due care and attention.

3. Prejudice to or Interference with, the due course of any judicial

proceeding (Media Trial);

The publication which prejudices or interferes or tends to interfere with,
the due course of any judicial proceeding is taken as contempt of Court.
Actually, media trial or trial by newspaper is not considered proper
because it affects the fairness of trial and is likely to cause prejudice t or
likely to interfere with, due administration of justice in the particular case.

Even in England and America and trial by newspaper is considered wrong



and taken as contempt of Court. In A.G. v. Times Newspaper Ltd, Lord
Reid has made it clear that there has been and there still is in England a
strong and generally held feeling that trial by newspaper; is wrong and
should be prevented. Thus, whenever the publication or any other act
unduly influences the result of a litigation, it is treated criminal contempt
of Court and is punished there for. The power to punish the contempt of
Court is the means by which the legal system protects itself from the
publication which may unduly influence the result of litigation.

4. Interference or obstruction with administration of justice in any

other manner

This clause is a residuary clause and. it covers the cases of the criminal
contempt not expressly covered by sub-clauses (i) and (ii) of Section 2(c)
of the Contempt of Courts Act, 1971. Thus, the publication or doing of any
other act which interferes or tends to interfere with or obstructs or tends
to obstruct the administration of justice in a manner otherwise than by
scandalizing the Court or lowering the authority of the Court or by causing
prejudice or by interfering with due course of any judicial proceeding
would fall within the ambit of this sub-clause and, thus, would amount
criminal contempt under this sub-clause.

In J.R. Parashar v. Prashant Bhushani, AIR 2001 se 3395, the
Supreme Court has held that holding a Dharna by itself may not amount
to contempt of court, but if by holding a dharna access to the courts is
hindered and the officers of the court and members of the police are not
allowed free ingress and egress or the proceedings in court are otherwise
disrupted, disturbed or hampered, the Dharna may amount to contempt
because the administration of justice would be obstructed.

An advocate is an officer of the Court and therefore undue interference
with the advocate in the discharge of his professional functions amounts
to contempt of Court. A counsel or legal practitioner is not merely agent
of the parties but he is an officer of the Court. His duty is to inform the
Court as to the law and facts of the case and to aid it do justice by

arriving at correct conclusion. Interference with counsel may amount to



contempt of Court. The Court's jurisdiction in contempt is not exercised
out of any mere notion of the dignity of judicial office but is exercised for
the purpose of preventing interference with the due course of justice and
it is quite possible to interfere with the due course of justice by making
comments upon an advocate in the way of his profession. The acts or
words complained of may amount to contempt of Court, if it interferes or
tends to interfere with the course of justice. Thus, casting aspersions on
counsel which tends to deter him from discharging his duties amounts to
contempt of Court. Similarly, where a party threatens the advocate of
other party to prosecute him in Court or where a solicitor assaults the
opposing solicitor outside the Court or where a person demands the
counsel not to undertake defence of the accused, it will amount to
contempt of Court - Damayanti G. Chandiramani v. S. Vaney, AIR
1966 Born 19.

Interference with parties was held contempt of court. The court in
Aligarh Municipal Board v. Ekka Tanga Mazdoor Union, AIR 1979
SC 1767, held that every person is entitled to the redress of his
grievances through the assistance of the Court. It is the main function of
the Court to decide the disputes between the parties. Consequently, any
conduct which prevents or tends to prevent a party to obtain the remedy
through the Court amounts to contempt of Court as it interferes with the
course of justice. The parties are protected from undue interference not
only in the Court but also on his way to or from, the Court. Thus,
assaulting a party in the lobby of the Court or sending threatening letter
to the party during pendency of the suit amount to contempt of Court.

In Re A.G.'s Application, AG. v. Butterworth, (1962) 3 All ER 326,
the court held that interference with witnesses is taken very seriously and
in certain circumstances, it may amount to criminal contempt of Court.
Witnesses are integral part of the judicial process and they must have
freedom to perform their duties. Interference with the performance' of
their duties is taken as contempt of court.

In Advocate-General Bihar v. Madhya Pradesh Khair Industries,
AIR/980 SC 946, the court held that the abuse of the process of Court



calculated to hamper the due course of a judicial proceeding or the
administration of justice amounts to contempt of Court. The minor abuses
of the process of Court may be suitably dealt with between the parties by
taking action under the relevant statutory provisions but a conduct which
abuses and makes a mockery of the judicial process and, thus, extends its
pernicious influence beyond the parties to the action and affects the

interest of the public, it must be taken as contempt of Court.

Difference between Civil Contempt and Criminal

Contempt are given below: After careful consideration of the

meaning of civil contempt and criminal contempt it becomes clear that

both are differ from each other in different counts.

Civil Contempt Criminal Contempt

i. Civil Contempt is defined in i. Criminal Contempt is defined
Section 2(b) of the in  Section 2(c) of the
Contempt of Courts Act, Contempt of Courts Act,
1971; 1971;

ii. Willful disobedience to any ii. The publication (whether by
judgment, decree, direction, words, spoken or written, or
order, writ or other process of by signs, or by \visible
a Court or willful breach of an representation or otherwise)
undertaking given to a court, of any matter or the doing of
are regarded as civil any other act whatsoever is a
contempt’s; criminal contempt;

iii. Willfully disobeying the Court iii. The following act is the
orders or willfully breaching criminal contempt’s:
his own undertaking are the (a) scandalises, or tends to scandalise,
civil contempt; or lowers or tends to lower the

authority of, any Court; or
(b) prejudices, or interferes or tends to




interfere with, the due course of

any judicial proceeding,; or

(c) interferes or tends to interfere
with, or obstructs or tends to
obstruct, the administration of

justice in any other manner.”

iv. It contains less seriousness;

iv. It is more serious and

aggravated from of offence;

v. Apology is a good defence. In

Majority of the civil cases, the

Courts satisfy if the
contemnor gives an
unconditional apology, and

also an undertaking to fulfill

the obligation;

v. In majority of the Criminal
Contempt’s cases, the Courts
accept the apology of the
contempt’s, but may not incline to
set aside the punishments. Only in
genuine, old aged contemnors, the
Courts may show sympathy and
may reduce the period of
imprisonment or post pone the
punishment or at least give

reprimand;

vi. Mens rea is an essential

ingredient to be proved in civil

contempt’s;

iv. Mens rea is need not be
proved and is essential in

criminal contempt’s;

The Calcutta High Court in Legal Remembrancer v. Motilal Ghose'’

has explained the difference between civil

contempt and criminal

contempt. The distinction between civil and criminal contempt is of

fundamental character. While criminal contempt offends the public and

consists of conduct that offends the majesty of law and undermines the

dignity of the Court, civil contempt consists in failure to obey the order,

2|LR 41 Cal. 173.




decree, direction, judgment, writ or process issued by courts for the

benefit of the opposing party.

The Allahabad High Court in Vijay Pratap Singh v. Ajit Prasad'?, has
held that a distinction between a civil contempt and criminal contempt
seems to be that in a civil contempt the purpose is to force the contemner
to do something for the benefits of the other party, while in criminal
contempt the proceeding is by way of punishment for a wrong not so
much to a party or individual but to the public at large by interfering with
the normal process of law diminishing the majesty of the court. However,
if a civil contempt is enforced by fine or imprisonment of the contemner
for nonperformance of his obligation imposed by a court, it merges into a
criminal contempt and becomes a criminal matter at the end. Such
contempt, being neither purely civil nor purely criminal in nature, is

sometimes called suigeneris.

It is submitted that the dividing line between civil and criminal contempt
is sometimes very thin and may became indistinct. Where the contempt
consists in mere failure to comply with or carry on an order of a court
made for the benefit of a private party, it is plainly civil contempt. If,
however, the contemner adds defiance of the court to disobedience of the
order and conducts himself in a manner which amounts to abstraction or
interference with the courts of justice, the contempt committed by him is
of a mixed character, partaking of between him and his opponent the

nature of a civil contempt.

Punishment for Contempt of Court:

According to Section 12 of the Contempt of Courts Act, 1971, a contempt
of court may be punished with simple imprisonment for a term which may
extend to six months, or with fine which may extend to two thousand

rupees, or with both.

3 AIR 1966 All. 305.



Provided that the accused may be discharged or the punishment awarded
may be remitted on apology being made to the satisfaction of the court.
Explanation - An apology shall not be rejected merely on the ground that

it is qualified or conditional if the accused makes it bona fide.

Sub-Section (2) provides that notwithstanding anything contained in any
law for the time being in force, no court shall impose a sentence in excess
of that specified in sub section for any contempt either in respect of itself

or of a court subordinate to it.

Sub-Section (3) provides that notwithstanding anything contained in this
section, where a person is found guilty of a civil contempt, the court, if it
considers that a fine will not meet the ends of justice and that a sentence
of imprisonment is necessary shall, instead of sentencing him to simple
imprisonment, direct that the he be detained in a civil prison for such

period not exceeding six months as it may think fit.

Sub-Section (4) provides that, where the person found guilty of contempt
of court in respect of any undertaking given to a court is a company,
every person who, at the time the contempt was committed, was in
charge of, and was responsible to, the company for the conduct of
business of the company, as well as the company, shall be deemed to be
guilty of the contempt and the punishment may be enforced, with the

leave of the court, by the detention in civil prison of each such person.

Provided that nothing contained in this sub section shall render any such
person liable to such punishment if he proves that the contempt was
committed without his knowledge or that he exercised all due diligence to

prevent its commission.

Sub-Section (5) provides that, notwithstanding anything contained in sub
section (4) where the contempt of court referred to therein has been
committed by a company and it is provided that the contempt has been
committed with the consent or connivance of, or is attributable to any

neglect on the part of, any director, manger, secretary or other officer of



the company, such director, manager , secretary or other officer shall also
be deemed to be guilty of the be contempt and the punishment may be
enforced, with the leave of the court, by the detention in civil prison of

such director, manager, secretary or other officer.
Explanation - For the purpose of sub sections (4) and (5)-

(a) "Company" means anybody corporate and includes a firm or other

association of individuals, and

(b) "Director" in relation to a firm, means a partner in the firm.
Limitation:

The Limitation period for actions of contempt has been discussed under
Section 20 of the Contempt of Courts Act of 1971 and the Limitation
period for actions of contempt is a period of one year from the date on

which the contempt is alleged to have been committed.
Appeals:

Section 19 (1) of the Act provides that an appeal shall lie as of right from
any order to decision of High Court in the exercise of its jurisdiction to

punish for contempt -

(a) Where the order or decision is that of a single judge, to a bench of not

less than two judges of the Court.
(b) Where the order or decision is that of a bench, to the Supreme Court.

Provided that where the order or decision is that of the Court of the
judicial commissioner in any union territory, such appeal shall lie to the

Supreme Court.

Section 19 (2) of the Act provides for Pending of any appeal. The

appellate Court may order that -

(a) The execution of the punishment or order appealed against be

suspended;



(b) If the appellant is in confinement, he be released on bail; and

(c) The appeal be heard notwithstanding that the appellant has not

purged his contempt.

Section 19 (3) of the Act provides that where any person aggrieved by
any order against which an appeal may be filed satisfied the High Court
that he intends to prefer an appeal, the High Court may also exercise all

or any of the powers conferred by sub section(2).

Section 19 (4) of the Act provides for limitation for Appeal. According to

this sub-section, an appeal under sub-section (1) shall be filed -

(a) in the case of an appeal to a Bench of the High Court, within thirty
days ;

(b) in the case of an appeal to the Supreme Court, within sixty days,

from the date of the order appealed against.

Section 19 of the Contempt of Courts Act, 1971, deals with appeals. Right
to appeal to higher court against the decision of lower court has been
specifically given in the present Act. Prior to this, the position was not
clear. Appeals were heard by the Privy Council on the ground that the
action in the contempt of court cases was made in the name and on
behalf of the Sovereign hence the Privy Council could hear the appeal
(Court on its Own Motion v. Kasturi Lal, AIR 1980 P&H 72, at p.
73).

The Apex Court in S. P. Wahi v. Surendra Singh, held that it is not each
and every order passed during the contempt proceedings that is
appealable. In Subhash Chandra v. B.R. Kakkar, it was held that when the
High Court acquits the contemner, no appeal lies. If the order of

committal for contempt of court is made -

(a) By a single judge of the High Court, an appeal lies to a division bench

thereof; or



(b) By a division bench of the High Court, an appeal lies to the Supreme

Court, as of a statutory right.
Leading Case on contempt of court:

In Re: 1. Shri Sanjiv Datta, Deputy Secretary, Ministry of
Information & Broadcasting [1995 Scc (3) 619], a Suo moto
contempt notice issued to a public servant and his advocates. Affidavit
was filed in the Supreme Court containing allegations against the Court.
Allegations made with intention of casting aspersions on the Court and
attributing motives to it. Accusing the Court of making mockery of
established policy of Government of India by permitting a foreign agency
to undertake broadcasting from India, against national interest thereby
undermining sovereignty of the nation. Unconditional apology of public
servant not accepted. Allegations made by the contemnor were
intentional. Made with full knowledge of its grave implications and
therefore has potentiality of mischief. If not curbed firmly, may assume
proportion grave enough to sabotage the rule of law. Unconditional
apology of advocates, Accepted for want of knowledge of allegations.

(Officers-let your mind and not the heart speak).
III. CONSTITUTIONAL VALIDITY OF CONTEMPT LAW:

Power to punish for contempt is inherent in Court of Records. This was
with a view to maintain the due administration of justice. It is pertinent to
mention that prior to the enactment of the Constitution of India, 1950 the
statutory recognition of this position has been formulated as early as in
1935 in section 220(1) of the Government of India Act, 1935. It declared
that every High shall be a Court of Record. Finally, we see the inclusion of
this section in Article 215 of the Constitution of India, 1950 which reads
as under:-

Article 215, “"High Courts to be Court of Record-Every High court shall be
a Court of Record and shall have all powers of such a court including the

power to punish for contempt of Court itself”.



The Supreme Court being an Apex Court recognised as a Court of Record
and has inherent power to punish for contempt in relation thereto, as
provided in Article 129 of the Constitution which reads as under:

“129 Supreme Court shall be a Court of Record and shall have all the
powers of such a court including the power to punish for contempt of
itself.

Parliament and the State Legislature both have power to make laws with
respect to any of the subject enumerated in list III (concurrent list) of the
seventh schedule of the Constitution. The parliament has exclusive power
to make laws with respect to any of the matters are subjects enumerated
in list -I (Union list) of the 7th of the Constitution. The state legislature
has exclusive power to make laws with respect of any of the matter or
subjects enumerated in list II (State list) of the seventh scheduled of the
Constitution. Entry 77 of the list is as follows, “Constitution, organization,
jurisdiction and powers of the Supreme Court (including contempt for
such a court) and the fees taken therein; persons entitled to practise
before the Supreme Court. Entry1l5 of list II is as follows "contempt of
court but not including contempt of Supreme Court.”

On the basis of these provisions, the Sanyal Committee has derived a
conclusion that the legislature is fully competent to legislate with respect
to competent of court subject only to the qualification that the legislature
cannot take away the power of the Supreme Court or the High Court to
punish for contempt or vest that power in some other court. Besides, the
Sanyal Committee has observed that Article 142 (2) of the Constitution of
India provides that the Supreme Court shall have all and every power to
make any order for the purpose of securing the attendance of any person,
the discovery or production of any document, or the investigation or
punishment of any contempt of itself. However, an important limitation on
the legislative power is that it should not be so exercised as to stultify the
status and dignity of the superior Courts.

According to article 372 (1) of Constitution of India, all the laws in force in
the territory of India immediately before the commencement of this

Constitution shall continue in force therein until altered or repealed or



amended by a competent legislature or other competent authority. That
is why section 22 of the competent of Courts Act 1971, it makes it clear
that the provision of this Act shall be in Addition to and not in derogation
of the provision of any other law relating to contempt of courts.

The Constitution (Jammu and Kashmir) Order, 1954, makes it clear that
entry 14 is not applicable to the State of Jammu and Kashmir.
Consequently, the provisions of contempt law enacted by the legislature
are not applicable to the State of Jammu and Kashmir except the
provisions relating to the contempt of the Supreme Court. With this object
a proviso added to Section 1 of the Contempt of Courts Act, 1971, which
provides that the Act shall not apply to the State of Jammu and Kashmir
except to the extent to which the provisions of this Act relate to the
contempt of the Supreme Court.

In Noordeen Mohmmad v. A.K. Gopalan, AIR 1886 Ker 301, the
Kerala High Court held that the law of contempt of court as understood in
India is a valid law. The contempt of Courts Act is not violation of
guarantee of equality and Article 14 as the classification is founded on the
intelligible differentia which distinguisher persons or things that are
grouped together from other left out of the group and the differentia has
a rational relation to the object thought to be achieved by the statute in
question is reasonable. ON this test the contempt law is reasonable and
not violative of Article 14 - Harkchand v. Union of India, AIR 1970 SC
1453.

The contempt law is not violative of the freedom of speech and expression
guaranteed by Article 19(1)(a) of the Constitution of India. In several
cases'* the Supreme Court has observed that the freedom of speech and
expression including the press is not absolute and restriction thereon may
be imposed by the State-making law on any of the ground specified under
Article 19(2). Contempt of Court is one of the grounds specified in Clause

(2) of Article 19 and, therefore, the restriction on freedom of speech and

' M.S.M. Sharma v. Sri Krishna Sinha, AIR 1959 SC 395; In re Keshav Singh, AIR 1965 SC 745; E.M.S.
Namboodripad v. T.N. Nambiar, AIR 1970 se 2015.



expression may be imposed, if it amounts to contempt of Court. Article
19(2) allows not only the enactment of law imposing restriction on the
freedom of speech and expression so as to prevent the contempt of court
but also protects the existing law in relation to contempt. The Supreme
Court in C.K. Daphtary v. O.P. Gupta, AIR 1971 SC 1132, has made it
clear that the existing law relating to contempt of Court imposes
reasonable restriction within the meaning of Article 19(2) and, therefore,
it is not violative of the Fundamental Right to freedom of speech and
expression guaranteed by Article 19(1) (a).

The contempt of law is not violative of Article 21 which provides that no
person shall be deprived of his life or personal liberty except according to
the procedure established by law. It has been made clear by the court in
State of Bombay v. Mr. P., AIR 1959 Bom 182, that the existing
procedure for contempt proceedings have statutory sanction. Section 3 of
the contempt of courts Act, 1952 or Section 10 of the contempt of Courts
Act, 1971, makes it clear that the procedure in contempt has statutory
recognition. Consequently, it cannot be said that the contempt law is
violative of Article 21. The procedure established by law in Article 21
includes the existing procedure recognised by the courts and the
Constitution. The summary procedure in Contempt cases had been in
vogue prior to the commencement of the Constitution of India. This
procedure has been recognised by the court. Beside this Article 225 of the
Constitution of India makes provision for its continuity.

Hence on the above grounds, it can be concluded that the contempt of
court at 1971 is not violative of any provision of the Constitution and it is

constitutionally valid.

IV. CONTEMPT LAW IN J&K:
THE JAMMU AND KASHMIR CONTEMPT OF COURTS ACT, 1997
(Act No. XXV of 1997)

Object of the Act: The Jammu and Kashmir Contempt of Courts Act,

1997, was enacted by the Jammu and Kashmir State Legislature in the



forty eight year of the Republic of India to define and limit the power of
certain Courts in punishing contempt of Courts and to regulate their
procedure in relation thereto. The Act received assent of the Governor on
29" September, 1997 and published in Government Gazette, dated 1%
October, 1997. The Contempt of Courts Act, 1971, enacted by Parliament,
applies to the State of Jammu and Kashmir only in so far it relates to the
Contempt of the Supreme Court as Parliament has not legislative
competence to enact on this subject in respect of the High Court and the
Courts subordinate to it. The State Legislature has not so far enacted any
law to define and regulate the contempt proceedings on the analogy of
the Central Act of 1971. Even the Hon'ble Chief Justice of the High Court
has desired that State should have contempt of courts Act. The matter
was considered in secretaries meeting and it was decided to have a
compressive law on the Contempt of Courts in the State. Accordingly, the
draft bill titled the Jammu and Kashmir contempt of courts Bill, 1995 has
been prepared on the analogy of the contempt of courts Act, 1971. The
object of the proposed legislation is to regulate the law on the subject
keeping in view the provisions of Section 94 and 157(2) of the
constitution of Jammu and Kashmir and clause 23 of the letters patent
which at present confer power on the High Court to punish for its
contempt and for contempt of courts subordinate to it. In view of the
fundamental rights guaranteed to the citizens it has become imperative to
have the statutory law on contempt so as to strike a harmony between
the rights guaranteed to an individual under the constitution and the
power of the courts to punish for its contempt. The draft bill envisages a
detailed and comprehensive procedure for conduct of contempt
proceedings. Finally, the Bill was passed in the year 1997. The Act

contains 23 Sections.

1. Short title and extent - (I) This Act may be called The Jammu and
Kashmir Contempt of Courts Act, 1997.

2. Definitions - In this Act, unless the context otherwise requires,-



(@) "Contempt of Court" means civil contempt or criminal contempt;

(b) "civil contempt" means willful disobedience to any judgment, decree;
direction, order, writ or other process of a Court or willful breach of an

undertaking given to a Court;

(c) "criminal contempt" means the publication (whether by words, spoken
or written, or by sings, or by visible representations, or otherwise) of any

matter or the doing of any other act whatsoever which -

(i) scandalises, or tends to scandalise, or lowers or tends to lower the

authority of, any Court; or

(ii) prejudices, or interferes or tends to interfere with, the due course of

any judicial proceeding; or

(iii) interferes or tends to interfere with, or obstructs or tends to obstruct;

the administration of justice in any other manner;
(d) High Court means the High Court of the State of Jammu and Kashmir.

3. Innocent publication and distribution of matter not contempt -
(1) A person shall not be guilty of contempt of Court on the ground that he
has published (whether by words spoken or written, o by signs or by
visible representation, or otherwise) any matter which interferes or tends
to interfere with, or obstructs or tends to obstruct, the course of justice in
connection with any civil or criminal proceedings pending at that time of
publication, if at that time he had no reasonable grounds for believing

that the proceeding was pending.

(2) Notwithstanding anything to the contrary contained in this Act or any
other law for the time being in force, the publication in any such matter
as is mentioned in sub-section (1) in connection with any civil or criminal
proceeding which is not pending at the time of publication shall not be

deemed to constitute contempt of Court.

(3) A person shall not be guilty of contempt of Court on the ground that

he has distributed a publication containing any such matter as is



mentioned in sub-section (1), in at the time of distribution he had no
reasonable grounds for believing that it contained or was likely to contain

any such matter as aforesaid:

Provided that this sub-section shall not apply in respect of the distribution

of -

(i) any publication which is a book or paper printed or published otherwise
than in conformity with the rules contained in Section 3 of the Press and
Registration of Books Act, 1867 (25 of 1867);

(i) any publication which is a newspaper published otherwise than in

conformity with the rules contained in Section 5 of the said Act.
Explanation.-For the purposes of this section, a judicial proceeding -
(a) is said to be pending-

(A) in the case of a civil proceeding, when it is instituted

by the filing of a plaint or otherwise, .

(B) in the case of a criminal proceeding under the Code of Criminal

Procedure, 18981, or any other law- .

(i) where it relates to the commission of an offence when the charge-
sheet or challan is filed, or when the Court issues summons or warrant, as

the case may be, against the accused, and

(ii) in any other case, when the Court takes cognizance of the matter to
which the proceeding relates and in the case of a civil or criminal
proceeding, shall be deemed to continue to be pending until it is heard
and finally decided, that is to say, in a case where an appeal or revision is
competent, until the appeal or revision is heard and finally decided or,
where the appeal or revision is preferred, until the period of limitation

prescribed for such appeal or revision has expired;



(b) which has been heard and finally decided shall not be deem to be
pending merely by reason of the fact that proceedings for execution of the

decree, order or sentence passed therein are pending.

4. Fair and accurate report of judicial proceeding not contempt -
Subject to the provisions contained in Section 7, a person shall not be
guilty of contempt of Court for publishing a fair and accurate report of a

judicial proceeding or any stage thereof.

5. Fair criticism of judicial act not contempt -A person shall not be
guilty of contempt of Court for publishing any fair comment on the merits

of any case which has been heard and finally decided.

6. Complaint against presiding officers of subordinate Courts
when not contempt - A person shall not be guilty of contempt of Court
in respect of any statement made by him in good faith concerning the

presiding officer of any subordinate Court to -
(a) any other subordinate Court, or
(b) the High Court, to which it is subordinate.

Explanation.-In this section, "subordinate Court" means any Court

subordinate to a High Court.

7. publication of information relating to proceeding in chambers or

"in camera" not contempt except in certain cases -

(1) Notwithstanding anything contained in this Act, a person shall not be
guilty of contempt of Court for publishing a fair arid accurate report of a
judicial proceeding before any Court sitting in chambers or 'in camera'

except in the following cases, that is to say,-

(a) where the publication is contrary to the provisions of any enactment

for the time being' in force;

(b) where the Court, on grounds of public policy or in exercise of any

power vested in it, expressly prohibits the publication of all information



relating to the proceeding or of information of, the description which is

published;

(c) where the Court sits in chambers or 'in camera' for reasons' connected
with public order or the security of the State, the publication of

information relating to those proceedings;

(d) where the information relates to a secret process, discovery or

invention which is an issue in the proceedings:

(2) Without prejudice to the provisions contained in sub-section (1) a
person shall not be guilty of contempt of Court for publishing the text or a
fair and accurate summary of the whole, or any part, of an order made by
a Court sitting in chambers or 'in camera' unless the Court has expressly
prohibited the publication thereof on grounds of public policy, or for
reasons connected with .public order or the security of the State, or on
the ground that it contains information relating to' a secret process,

discovery or invention, or in exercise of any power vested in it.
8. Other defences not affected -

Nothing contained in this Act shall be construed as implying that any
other defence which would have been a valid defence in any proceedings
for contempt of court has ceased to be available merely by reason of the

provisions of this Act.
9. Act not to imply enlargement of scope of contempt -

Nothing contained in this Act shall be construed as implying that any
disobedience, breach, publication or other act is punishable as contempt

of Court which would not be so punishable apart from this Act..

10. Power of High Court to punish contempt’'s of subordinate

courts-

The High Court shall have and exercise the same jurisdiction powers and

authority, in accordance with the same procedure and practice, in respect



of contempt’s of courts subordinate to it as it has and exercise in respect

of contempt’s of itself:

Provided that no High Court shall take cognizance of a contempt alleged
to have been committed in respect of a Court subordinate to it where
such contempt is an offence punishable under the Indian Penal Code (45
of 1860).

11. Power of High Court to try offences committed or offenders

found outside jurisdiction -

The High Court shall have jurisdiction to inquire into or try a contempt of
itself or of any court subordinate to it, whether the contempt is alleged to
have been committed within or outside the local limits of its jurisdiction,
and whether the person alleged to be guilty of contempt is within or

outside such limits.
12. Punishment for contempt of Court -

(1) Save as otherwise expressly provided in this Act or in any other law, a
contempt of Court may be punished with simple imprisonment for a term
which may extend to six months, or with fine which may extend to two

thousand rupees, or with both:

Provided that the accused may be discharged or the punishment awarded

may be remitted on apology being made to the satisfaction of the court.

Explanation: An apology shall not be rejected merely on the ground that

it is qualified or conditional if the accused makes it bona fide.

(2) Notwithstanding anything contained in any law for the time being in
force, no court shall impose a sentence in excess of that specified in sub-
section (1) for any contempt either in respect of itself or of a court

subordinate to it.

(3) Notwithstanding anything contained in this section, where a person is
found guilty of a civil contempt, the Court, if it considers that a fine will

not meet the 'ends of justice and that a, sentence of imprisonment is



necessary shall, instead of sentencing him to simple imprisonment, direct
that he be detained in a civil prison for such period not exceeding six

months as it may think fit.

(4) Where the person found guilty of contempt of court in respect of any
undertaking given to a court is a company, every person who, at the time
the contempt was committed, was in charge of, and was responsible to,
the company for the conduct of the business of the company, as well as
the company, shall be deemed to be guilty of the contempt and the
punishment may be enforced, with the leave of the court, by the

detention in civil prison of each such person :

Provided that nothing contained in this sub-section shall render an such
person liable to such punishment, if he proves that the contempt was
committed without his knowledge or that he exercised all due diligence to

prevent its commission.

(5) Notwithstanding anything contained in sub-section (4), where the
contempt of court referred to therein has been committed by a company
and it is proved that the contempt has been committed With the consent,
or connivance of, or is attributable to any neglect on the part of, any
director, manager, secretary or other officer of the company, such
director, manager, secretary or other officer shall also be deemed to be
guilty of the contempt and the punishment may be enforced, with the
leave of the Court, by the detention in civil prison of such director,

manager, secretary or other officer.
Explanation- For the purpose of sub-sections {4) and (5) -

(a) "company"”, means any body corporate and includes a firm or other

association of individuals; and
(b) "director"”, in relation to a firm, means a partner in the firm.

13. Contempt’s not punishable in i certain cases -



Notwithstanding anything contained in any law for the time being in force,
no Court shall impose a sentence under this Act for a contempt of Court
unless it is satisfied that the contempt is of such a nature that it
substantially interferes, or tends substantially to interfere with the due

course of justice.

14. Procedure where contempt is in the face of the Supreme Court

or a High Court -

(I) When it is alleged, or appears to the Supreme Court or the High Court
upon its own view, that a person has been guilty of contempt committed
in its presence or hearing, the Court may cause such person to be
detained in custody, and, at any time before the rising of the Court, on

the same day, or as early as possible thereafter, shall -

(a) cause him to be informed in writing of the contempt with which he is

charged;
(b) afford him an opportunity to make his defence to the charge;

(c) after taking such evidence as may be necessary or as may be offered
by such person and after hearing him, proceed, either forthwith or after

adjournment, to determine the matter of the charge; and

(d) make such order for the punishment or discharge of such person as

may be just.

(2) Notwithstanding anything contained in sub-section (1), where a
person charged with contempt under that sub-section applies, whether
orally or in writing, to have the charge against him tried by some Judge
other than the Judge or Judges in whose presence or hearing the offence
is alleged to have been committed and the court is of opinion that it is
practicable to do so and that in the interests of proper administration of
justice the application should be allowed, it shall cause the matter to be
placed, together with a statement of the facts of the case, before the
Chief Justice for such directions as he may think fit to issue as respects

the trial thereof



(3) Notwithstanding anything contained in any other law, in any trial of a
person charged with contempt under sub-section (1) which is held, in
pursuance of a direction given under sub-section (2), by a Judge other
than the Judge or Judges in whose presence or hearing the offence is
alleged to have been committed it shall not be necessary for the Judge or
Judges in whose presence or hearing the offence is alleged to have been
committed to appear as a witness and the statement placed before the
Chief Justice under sub-section (2) shall be treated as evidence in the

case.

(4) Pending the determination of the charge, the, court may direct that a
person charged with contempt under this section shall be detained in such

custody as it may specify:

Provided that he shall be released on bail, if a bond for such sum of
money as the Court thinks sufficient if executed with or without sureties
conditioned that the person charged shall attend at the time and place
mentioned in the bond and shall continue to so attend until otherwise
directed by the Court:

Provided further that the Court may, if it thinks fit, instead of taking bail
from such person, discharge him on his executing a bond without sureties

for his attendance as aforesaid.
15. Cognizance of criminal contempt in other cases -

(1) In the case of a criminal contempt, other than a contempt referred to
in Section 14, the High Court may take action on its own motion or on a

motion made by,
(a) the Advocate-General, or
(b) any other person, with the consent in writing of the Advocate-General,

(2) In the case of any criminal contempt of a subordinate court, the High
Court may make action on a reference made to it by the subordinate

court or on a motion made by the Advocate General.



(3) Every motion or reference made under this section shall specify the

contempt of which the person charged is alleged to be guilty.
Explanation- In this section, the expression "Advocate-General" means,
the Advocate-General of the State.

16. Contempt by Judge, Magistrate or other person acting

judicially -

(I) Subject to the provisions of any law for the time being in force, a
Judge, Magistrate or other person acting judicially shall also be liable for
contempt of his own Court or of any other Court in the same manner as
any other individual is liable and the provisions of this Act shall, so far as

maybe, apply accordingly.

(2) Nothing in this section shall apply to any observations or remarks
made by a Judge, Magistrate or other person acting judicially, regarding a
subordinate court in an appeal or revision pending before such Judge,
Magistrate or other person against the order or judgment of the

subordinate court.
17. Procedure after cognizance -

(1) Notice of every proceeding under Section 15 shall be served
personally on the person charged, unless the court for reasons to be

recorded directs otherwise.
(2) The notice shall be accompanied-

(a) in the case of proceedings commenced on a motion, by a copy of the
motion as also copies of the affidavits, if any, on which such motion is

founded; and .

(b) in the case of proceedings commenced on a reference by a

subordinate court, by a copy of the reference.

(3) The Court may, if it is satisfied that a person charged under Section

15 is likely to abscond or keep out of the way to avoid service of the



notice, order the attachment of his property of such value or amount as it

may deem reasonable.

(4) Every attachment under sub-section (3) shall be effected in the
manner provided in the Code of Civil Procedure, 1908, for the attachment
of property in execution of a decree for payment of money, and if, after
such attachment, the person charged appears and shows to the
satisfaction of the court that he did not abscond' or keep out of the way to
avoid service of the notice, the Court shall order the release of his
properly from attachment upon such terms as to costs or otherwise as it
may think fit.

(5) Any person charged with contempt under Section 15 may file an
affidavit in support of his defence, and the Court may determine the
matter of the charge either on the affidavits filed or after taking such
further evidence as may be necessary, and pass such order as the justice

of the case requires.
18. Hearing of cases of criminal contempt to be by Benches -

Every case of criminal contempt under Section 15 shall be heard and

determined by a Bench of not less than two Judges.
19. Appeals -

(I) An appeal shall lie as of right from any order or decision of High Court

in the exercise of its jurisdiction to punish for contempt -

(a) where the order or decision is that of a single Judge, to a Bench of not

less than, two Judges of the Court;
(b) where the order or decision is that of a Bench, to the Supreme Court:
(2) Pending any appeal, the appellate Court may order that -

(a) the execution of the punishment, or order appealed against be

suspended;

(b) if the appellant is in confinement, he be released on bail; and



(c) the appeal be heard notwithstanding that the appellant has not purged

his contempt.

(3) Where any person aggrieved by any order against which an appeal
may be filed, satisfies the High Court that he intends to prefer all appeal,
the High Court may also exercise all or any of the powers conferred by

sub-section (2).
(4) An appeal under sub-section (1) shall be filed -

(a) in the case of an appeal to a Bench of the High Court, within thirty
days;

(b) in the case of an appeal to the Supreme Court, within sixty days, from

the date of the order appealed against.
20. Limitation for action for contempt -

No Court shall initiate any proceedings for contempt, either on its own
motion or otherwise, after the expiry of a period of one year from the

date on which the contempt is alleged to have been committed.
21. Act not to apply to Panchayats or other village courts —

Nothing contained in this Act shall apply in relation to contempt of Nyaya
Panchayats or other village Courts, by whatever name known, for the

administration of justice, established under any law.

22. Act to be in addition to, and not in derogation of, other laws

relating to contempt -

The provisions of this Act shall be in addition to, and not in derogation of,

the provisions of any other law relating to contempt of courts.
23. Power of High Courts to make rules -

The High Court may make rules, not inconsistent with the provisions of

this Act, providing for any matter relating to its procedure.



