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SECTION 40: Previous judgement relevant to bar a second suit
or trial- The existence of any judgement, order or decree which
by law prevents any court from taking cognizance of a suit or
holding a trial , is a relevant fact when the question is whether
such court ought to take cognizance of such suit or to hold such
trial.

Section 40 enacts that the existence of any judgement , order
or decree which by law ,constitutes resjudicata that is bars a
second suit or trial is relevant fact. Section 11 of C.P.C
embodies this doctrine which means that a final judgement of a
competent court of law may not be again disputed on the issue
which has been settled between the parties or their successors
in any subsequent legal proceedings. The judgement of a
criminal court that a person did or did not commit any offence,
does not operate as resjudicata to prevent a civil court from
determining such questions for purposes of a suit. But principle
applies to criminal proceedings also. If a person has been tried
for an offence and either convicted or acquitted of it, he cannot
be tried again for the same offence and it will be a complete
defence for him to show that he has already been acquitted or
convicted for it.



SECTION 41: Relevancy of certain judgments in probate etc.,
jurisdiction

A final judgment, order or decree of a Competent Court, in
exercise of probate, matrimonial, admiralty or insolvency
jurisdiction, which confers upon or to take away from any
person any legal character, or which declares any person to be
entitled to any such character, or to be entitled to any specific
thing not as against any specified person but absolutely, is
relevant when the existence of any legal character, or the title of
any such person to any such thing, is relevant.

Such judgment, order or decree is conclusive proof —

That any legal character which it confer accrued at the time
when such judgment, order or decree come into operation;

That any legal character to which it declares and such person to
be entitled, accrued to that person at the time when such
judgment, order or decree declares it to have accrued to that
person;

That any legal character to which it takes away from any such
person ceased at the time from which such judgment, order or
decree declared that it had cased or should cease.

And that anything to which it declares any person to be so
entitled was the property of that person at the time from which
such judgment, ‘order or decree declares that it had been or
should be his property.



This section generally deals with what are usually called
judgement in rem. It would be unjust to bind any person by the
result of litigation in which he could not be admitted to make a
defence or to examine or cross examine witness. To this
general rule , however , there are certain exceptions, of which
the one enacted by the present section is perhaps the most
Important. Section 41 makes certain judgements not only
relevant against strangers but makes them conclusive of certain
matters. Section 41 deals with,— (i) relevant judgment of a
competent court exercising probate, matrimonial, admiralty or
insolvency jurisdiction, (ii) the judgment confers upon or take
away from any person any legal character or declare any person
to be entitled to any such legal character, and (iii) the judgment
Is conclusive proof of matters mentioned in number. For the
purpose of relevancy judgment is either judgment-in-rem or
judgment-in-personam. This section usually deals with
judgment-in-rem. As a matter of principle a person is not bound
by any transaction to which he is not a party. A judgment-in-rem
under this section is conclusive in a civil as well as in criminal
proceeding. Both the proceedings may run simultaneously. If
the judgment of a civil court is not binding on a criminal court, a
judgment of a criminal court is not to be binding in civil court.
Such judgment is conclusive evidence for and against all
persons whether parties, privies or strangers of the matters
actually decided.” In Section 41 judgments of courts exercising
probate, matrimonial, admiralty or insolvency jurisdictions are
judgments-in-rem. The judgment-in-rem is conclusive proof of
matters showing that: (a) it has conferred legal character, or (b)
it has declared that person has such legal character or (c) it has
declared that such legal character has ceased to exist. The legal
character means a legal status. To say that a person is not a



partner of a firm is not to declare his status or legal character; it
Is merely to declare his position with respect to the particular
firm.

Under section 41, a judgment-in-rem dealing with legal
character of a person can be pronounced by the courts exercising
probate, matrimonial, admiralty and insolvency jurisdiction.

1. Probate jurisdiction:

The word probate is not defined in this Act. Probate jurisdiction
means jurisdiction of a court under the Indian Succession Act,
1925 in respect of testamentary and intestate matters. By
exercising probate jurisdiction the court can pronounce the
genuineness of will of a deceased person and grant letter of
probate in favour of a person who may act for the deceased in
execution of his will. A judgment by a probate is a judgment-in-
rem by which legal character of a person is granted. The court
must also satisfy its conscience before it passes an order. A
judgment of a court of probate is conclusive proof and is binding
on the entire world. The grant of probate is the decree of a court
which no other court can set aside except for fraud or want of
jurisdiction,

2. Matrimonial jurisdiction: Courts in India are invested with
matrimonial jurisdiction under various special enactments. A
court having matrimonial jurisdiction can decide matrimonial
causes under various Act. By virtue of this jurisdiction the court
can decide the legal status of a person whether he is married or
she is widow or divorcee. The judgment of a Matrimonial court
IS judgment-in-rem and is admissible under section 41. A decree
of nullity and divorce under Marriage Law has the same effect.



3. Admiralty jurisdiction: Admiralty jurisdiction is exercised by
the High Court under the Letters Patent and of civil courts of
unlimited jurisdiction in the mofussil by the colonial courts of
Admirality Act 1890. The finding of a court of admiralty is
judgment-in- rem. The admiralty court decides cases arising out
of war claims.

4. Insolvency jurisdiction: A judgement is conclusive proof, as
against persons and privies, of facts directly in issue in the case.
A court having insolvency jurisdiction exercises its power under
the Presidency Towns Insolvency Act, 1909 and the Provincial
Insolvency Act, 1920. By exercising insolvency jurisdiction the
court can determine legal status of a person whether he is
insolvent or he is discharged from insolvency or annulment of
his insolvency. The judgment of the court is judgment-in-rem
and binding on all.

SECTION 42: Relevancy and effect of judgment, order or
decrees, other than those mentioned in Section 41. —

Judgments, orders or decrees other than those mentioned in
Section 41, are relevant if they relate to matters of a public
nature relevant to the inquiry; nut such judgments, orders or
decrees are not conclusive proof of that which they state.

Illustrations



A sues B for trespass on his land, B alleges the existence of a
public right of way over the land, which A denies.

The existence of a decree in favour of the defendant, in a suit by
A against C or a trespass on the same land, in which C alleged
the existence of the same right of way, is relevant, but it is not
conclusive proof that the right of ways exists.

Matters of a public nature include matters affecting entire
population or at least a section of the population , e.g, a right of
ferry.Under this section. .judgement relating to matters of a
public nature are declared relevant, whether between the same
parties or not.It also forms an exception to general rule that no
one shall be affected or prejudiced by judgements to which he is
not a party or privy.

SECTION 43: Judgment etc., other than those mentioned
in Section 40 to 42 when relevant -

judgments, orders or decrees other then those mentioned in
Sections 40, 41 and 42, are irrelevant, unless the existence of
such judgment, order or decree is a fact in issue, or is relevant,
under some other provision of this Act.

Illustrations

(a) A and B separately sue C for a libel which reflects upon each
of them C in each case says that the matter alleged to libelous is



true and the circumstances are such that it is probable true in
each case, or in neither.

A obtains a decree against C for damages on the ground that C
filed The Orient Tavern make out his justification. The fact is
irrelevant as between B and C.

(b) A prosecutes B for adultery with C, A’s wife.
B denies that C is A’s wife, but the court convicts B of adultery.

Afterwards, C is prosecuted for bigamy in marrying B during
A’s lifetime. CC says that she never was A’s wife.

The judgment against B is irrelevant as against C.
(c) A prosecuted B for stealing a cow, from him, B is convicted.

A, afterwards, sues C for cow. Which B had sold to him before
his conviction. As between A and C, the judgment against B is
irrelevant.

(d) A has obtained a decree for the possession of land against
A,C,B’s son murders A in consequence.

The existence of the judgment is relevant, as showing motive for
a crime.

(e) A is charged with theft and with having been previously
convicted of theft. The previous conviction is relevant as a fact
in issue.



(f) A is tried for the murder of B. The fact that B prosecuted A
for libel and that A was convicted and sentenced is relevant
under Section 8 as showing the motive for the fact in issue.

Section 43 provides that if judgment is not relevant under
sections 40, 41 or 42 it will not be relevant unless the judgment
itself is a fact-in-issue or is a relevant under some other
provisions of the Act. This section expressly contemplates cases
in which a judgment itself is fact-in-issue or is relevant fact,
being admissible except Sections 40,41 and 42. The illustrations
appended to the section show that judgments have become
relevant under some other provisions (e.g. Sections 6 to 55) of
the Act. If the accused was charged for criminal
misappropriation findings against him in departmental
proceedings would be relevant under section 43 of the Act. A
judgment not inter parties is admissible if its existence is a
relevant fact. Under this section judgments other than those
mentioned in Sections 40, 41 or 42 are of themselves irrelevant,
unless the existence of the judgment is relevant under some
other provisions of the Act. In Laxshman Govind v Amrit Gopal
it was held the judgment not inter-parties are inadmissible to
prove the fact stated therein. Judgment of a Criminal case
cannot be relied on as binding in civil case. Similarly the
findings in civil proceeding are not binding on a subsequent
prosecution. However, admission made by a party is admissible
in subsequent civil proceedings. The judgment in the Criminal
Court would not be relevant in the claim petition under the
Motor Vehicle Act. “The standard of proof for imposing liability
Is widely different between the civil and criminal courts and
while in a civil suit a defendant can be made liable on
probabilities or the action decided on a mere consideration of the



burden of proof in the absence of other evidence, no accused can
be convicted on such uncertain grounds.”The decision of Civil
Court is relevant in Criminal case. But such decision alone is not
sufficient for conviction in criminal trial.

SECTION 44: Fraud or collusion in obtaining judgment, or
incompetence of Court may be proved —

Any party to a suit or other proceeding may show that any
judgment, order or decree which is relevant under Section 40,41
or 42 and which has been proved by the adverse party, was
delivered by a Court not competent to deliver it, or was obtained
by fraud or collusion.

This section mentions the circumstances which if proved, would
avoid the evidentiary effect of a judgement admitted under
section 40, 41, 42, it does not apply to judgement admissible
under section 43.Section 44 enables a party otherwise bound by
a previous adjudication to show that it was not final or binding
because it is vitiated by fraud.

SECTION 45: Opinions of experts.—When the Court has to form
an opinion upon a point of foreign law or of science or art, or as
to identity of handwriting [or finger impressions], the opinions
upon that point of persons specially skilled in such foreign law,
science or art, * [or in questions as to identity of handwriting]
[or finger impressions] are relevant facts. Such persons are
called experts.

IHlustrations



(a) The question is, whether the death of A was caused by
poison. The opinions of experts as to the symptoms produced by
the poison by which A is supposed to have died are relevant.
(b) The question is, whether A, at the time of doing a certain
act, was, by reason of unsoundness of mind, incapable of
knowing the nature of the Act, or that he was doing what was
either wrong or contrary to law. The opinions of experts upon
the question whether the symptoms exhibited by A commonly
show unsoundness of mind, and whether such unsoundness of
mind usually renders persons incapable of knowing the nature of
the acts which they do, or of knowing that what they do is either
wrong or contrary to law, are relevant.
(c) The question is, whether a certain document was written by
A. Another document is produced which is proved or admitted
to have been written by A. The opinions of experts on the
question whether the two documents were written by the same
person or by different persons, are relevant.

This section is an exception to the rule as regards the

exclusion of opinion evidence. It is a general rule that no
importance should be given to the opinion of a third person.
However, if the case demands the necessity of a specialized
knowledge, which, in general, the judge does not have,
exception is given. But opinion of an expert is admissible in this
section upon a point of foreign law, science, art, identity of hand
writing and finger impressions. But who can be called as expert
whose evidence will be admissible. An expert is a person having
special and high level knowledge of a Particular subject. When
such an individual is asked to testify with regard to his
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specialized knowledge he is confined to be an expert witness.
The role of an expert witness is to assist and determine the
issues in dispute by furnishing the court with information,
which is likely to be outside the knowledge and experience of
the judge. The person must gain the acceptance of the court
and should testify about facts rather than the law unless he has
been asked to testify with regard to his special knowledge of
law. The judge should ensure that the expert is qualified on the
disputed issue and only relevant and reliable opinions are
accepted from him or her. Hon'ble Supreme Court in the case
titled as Ramesh Chandra Agarwal v/s Regency Hospital Ltd. has
broadly dealt and interpreted the scenario and held that, an
expert is a person who devotes his time and study to a special
branch of learning. However, he might have acquired such
knowledge by practice, observation or careful study. The expert
is not acting as a judge or jury. It was further held that in order
to bring the evidence of a witness, as that of an expert, it has to
be shown that he has made a special study of the subject or
acquired a special experience therein or in other words that he
is skilled and has adequate knowledge of the subject. The real
function of the expert is to put before the Court all the
materials, together with reasons which induce him to come to
the conclusion, so that the Court, although not an expert, may
form its own judgment by its own observation of those
materials. An expert is not a witness of fact (like other



witnesses) and his evidence is really of an advisory character.
The duty of the expert witness is to furnish the Judge with the
necessary scientific criteria for testing the accuracy of the
conclusions so as to enable the Judge to form his independent
judgment by the application of these criteria. No expert can
claim that he could be absolutely sure that his opinion was
correct.

Expert opinion are required as discussed below:

1. Foreign Law:

Foreign Law means any law which is not applicable in India.
The courts of a country are not supposed to be conversant with
it. It is question of fact to be decided with the help of an expert.
Opinion of an expert in a case is to be obtained with the leave of
the court. However, opinions on point of foreign law, art or
science if already available before institution of suit, such
opinion being relevant can be relied upon by a party to the suit.
When the court has to form an opinion as regards Foreign Law
an expert opinion may be allowed.. Expert evidence as to Jewish
Personal Law is admissible as it being Foreign Law here. In
Aziz Bano v/s Mohamad Ibrahim Hussain I.L.R 1975 the
Allahabad High Court observed:The Shia law on marriage is the
law of the land and in force In India.lt can by no stretch of
imagination be called foreign law, nor is such law a science or
art withen the meaning of section 45. It is the duty of court to
interpret the law of land and apply it and not to depend on the
opinion of witness howsoever learned they may be.

2. Science or Art:



The word ‘science’ or ‘art’ has been used in a wider sense.
“These words include all subjects on which a course of special
study or experience is necessary to the formation of an opinion”.
When the court is confronted with subject matter of ‘science’ or
‘art’ experts are called on to give their opinions. The expression
‘science or art’ in Section 45 is of wide import and cannot have
a narrow meaning.It includes withen its ambit all aspects of
science.

3. Handwriting: The opinion of a handwriting expert about the
genuineness of handwriting is relevant under section 45, but it is
not conclusive proof. The opinion of a expert is not binding
upon the judge. An expert can certify only probability and not
hundred percent certainty. In Murarilal v/s State of M.P A.LLR
1980 S.C 531 supreme court upheld the conviction to the life
Imprisonment on the evidence that the piece of writing left
behind by the murderer in the room of the deceased was testified
by a handwriting expert to be in the handwriting of the accused.
When an application for appointment of handwriting expert was
made after ten years and it was rejected. The opinion of a
handwriting expert has to be corroborated by clear, direct or by
circumstantial evidence. If the probabilities are against the
experts, opinion it is of no value. The opinion of handwriting
experts is also applicable in criminal cases. Recovery of two
slips of paper by the police as to cause of death of a woman in a
guest house were examined by handwriting expert. According to
the opinion of the expert the handwriting was that of her
husband. The Supreme Court held that the opinion could be
relied upon when supported by the evidence which corroborated
the circumstantial evidence. ). Opinion to be received with great
caution The opinion of a handwriting expert given in evidence is



no less fallible than any other expert opinion adduced in
evidence with the result that such evidence has to be received
with great caution; Ram Narain v. State of Uttar Pradesh, AIR
1973 SC 2200. wherin upheld conciction in a kidnapping case
on the basis of handwriting expert. In order to rely on the
evidence of an expert the court must be satisfied that he is
truthful witness and also reliable witness fully adopt in the art of
identification of handwriting. In order to opine whether the
alleged handwriting has been made by a particular person or not,
the Court will have to go by the evidence which inspire more
confidence. The courts have, as a rule of prudence, looked for
corroboration before acting on such evidence. The genuineness
of the specimen handwriting as that of the suspect must be
established. The reasons on which the opinion is based must be
convincing.

4. Opinion of finger-print expert. Examination of finger
Impressions is a science. A person having skill and knowledge
can compare finger impressions with the help of magnifying
glass. The evidence given by a finger-print expert need not
necessarily be corroborated and is admissible.

5. Foot prints:

On the other hand, foot prints do not carry the same weight age
as that of finger-prints. The science of identification is still in
rudimentary form and much reliance cannot be placed on it.

Use of Firearms:

In cases where firearms are used for committing the crimes the
opinion of ballistic experts assume importance.



Ballistic experts:

The ballistic experts may trace out a bullet or cartridge to the
particular weapon from which it was discharged. The science of
ballistics may be helpful to ascertain the actual distance from
which a shot was fired. The report of the ballistic expert is
admissible in evidence without calling him as witness. When the
weapon has not been seized, the question of examination of
ballistic expert would not arise.

DNA Test:

Women seeking declaration that she is legally wedded wife of
appellant and her female child is legitimate daughter. DNA test
was sought to be done. DNA Test is a proof of legitimacy of
child to prove paternity of a child by DN A Test can be directed
as a matter of routine, but reasons should be recorded while
ordering last. In case of confusion regarding paternity the High
Court under inherent powers can compel the parties to undergo
DNA test to final truth of the matter to clear misunderstanding
between parties.

Brain mapping test:“The admissibility of a result of scientific
test will depend upon its authenticity. Whether the brain
mapping is so developed that the report will have a probative
value so as to enable court to place reliance thereupon, is a
matter which would require further consideration, if and when
the materials is support thereof are placed before the
court.”Supreme court of India discussed the authesity of test in
detail in Selvi’s case in 2010.

Post mortem report:



A post mortem report is no evidence. Sufficient weightage
should be given to the evidence of the doctor who has conducted
the post mortem, as compared to the statements found in the
text-books, but giving weightage does not ipso facto mean that
each and every statement made by a medical witness should be
accepted on its face-value even when it is self-contradictory.

Evidentiary value of expert opinion:

As the expert opinion is a weak type of evidence it is usually
considered to be of light value. The evidence of expert is not
conclusive. The opinion of the expert is not binding upon a
judge and that is why the court can refuse to rely on the
evidence of an expert if it is not supported by circumstantial
evidences.The Supreme Court once observed that there is
natural tendency on the part of expert witness to support the
view of the party who called him could not be downgraded.
Many so-called expert have been shown to be remunerated
witnesses making themselves available to hire to pledge their
oath in favor of party paying them.No opinion of an expert is
admissible unless he has been examined as witness. The adverse
party has a right and opportunity of cross-examining the expert.
Before expert testimony can be admitted, “two things must be
proved, viz.:(i) The subject is such that expert testimony is
necessary;(i1) That the witness in question is really an expert.”“It
Is the duty of the judge to decide whether the skill of any person
in the matter on which evidence of his opinion is offered, is
sufficient to entitle him to be considered as an expert.
Credibility and competence of an expert are material question.”
The evidence of an expert is only an opinion. It is not the
province of the expert to act as a judge or jury. Without



examining the expert as a witness in the court no reliance can be
placed on his opinion.

In Sri chand batra v. state of u.p.AIR 1974 SC 639,In this case

an Excise Inspector Shri C.D. Misra had raided a liquor shop
and discovered drums of liguor. On performing smell test on the
samples of liquor procured from the drums kept inside the shop,
the Excise Inspector found out that the liquid was illicit liquor.
He had further tested the contents of the drums with the aid of
litmus paper, hydrometer, and thermometer to determine the
strength and composition of the liquid under composition. After
such observations, he gave testimony where he opined that the
liquor shop had been involved in trading illicit liquor and
submitted a detailed report regarding the same. And the issue
was Whether the Excise Inspector could be considered an expert
whose opinion about the nature of the liquid found was opinion
evidence admissible under Section 45 of the Evidence Act? The
Court held that he Excise Inspector, who had deposed, at the
very outset of his evidence, that he had put in 21 years service as
Excise Inspector and had tested lacks of samples of liquor and
illicit liquor. Further, he had employed all possible ways to test
the samples of the liquor present that time, which were clear
tests of his reasonability and prudence. Thus, the Excise
Inspector would be an Expert and the testimony and evidence
laid by him regarding the discovery of illicit liquor in the liquor
shop would be relevant and admissible before the Court of law.

45A. Opinion of Examiner of Electronic Evidence:



When a proceeding, the court has to form an opinion on any
matter relating to any information transmitted or stored in any
computer resource or any other electronic or digital form, the
opinion of the Examiner of Electronic Evidence referred to in
Section 79-A of the Information Technology Act, 2000 (21 of
2000), is a relevant fact.

Explanation .—For the purposes of this section, an Examiner of
Electronic Evidence shall be an expert;] lllustrations

(a) The question is, whether the death of A was caused by
poison. The opinions of experts as to the symptoms produced
by the poison by which A is supposed to have died are relevant.

(b) The question is, whether A, at the time of doing a certain
act, was, by reason of unsoundness of mind, incapable of
knowing the nature of the Act, or that he was doing what was
either wrong or contrary to law. The opinions of experts upon
the question whether the symptoms exhibited by A commonly
show unsoundness of mind, and whether such unsoundness of
mind usually renders persons incapable of knowing the nature
of the acts which they do, or of knowing that what they do is
either wrong or contrary to law, are relevant.

(c) The question is, whether a certain document was written by
A. Another document is produced which is proved or admitted
to have been written by A. The opinions of experts on the
question whether the two documents were written by the
same person or by different persons, are relevant.
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SECTION 46 : Facts bearing upon opinions of experts.—Facts
not otherwise relevant, are relevant if they support or are
inconsistent with the opinions of experts, when such opinions
are relevant.

Illustrations: (a) The question is, whether A was poisoned by a
certain poison. The fact that other persons, who were poisoned
by that person, exhibited certain symptoms which experts
affirm or deny to be the symptoms of that poison, is relevant.

(b) The question is, whether an obstruction to a harbour is
caused by a certain sea-wall. The fact that other harbours
similarly situated in other respects, but where there were no
such sea-walls, began to be obstructed at about the same time,
is relevant.

Facts which are inconsistent with the opinions of expert, or
which make the truth of their opinion probable, are declared
relevant by this section which is based on the same principle as
section 11.So, opinion of an expert is open for corroboration as
well for rebuttal. If experts evidence is different from the direct
evidence and if the court is convinced with direct evidence, the
court may not take the expert evidence. If experts evidence is
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supportive of direct evidence, the courts can safely take such
evidence.

SECTION 47: Opinion as to handwriting, when relevant.—When
the Court has to form an opinion as to the person by whom any
document was written or signed, the opinion of any person
acquainted with the handwriting of the person by whom it is
supposed to be written or signed that it was or was not written
or signed by that person, is a relevant fact.

Explanation.—A person is said to be acquainted with the
handwriting of another person when he has seen that person
write, or when he has received documents purporting to be
written by that person in answer to documents written by
himself or under his authority and addressed to that person, or
when, in the ordinary course of business, documents
purporting to be written by that person have been habitually
submitted to him.

lllustration: The question is, whether a given letter is in the
underwriting of A, a merchant in London. B is a merchant in
Calcutta, who has written letters addressed to A and received
letters purporting to be written by him. C is B's clerk, whose
duty it was to examine and file B's correspondence. D is B's
broker, to whom B habitually submitted the letters purporting
to be written by A for the purpose of advising him thereon. The
opinions of B, C and D on the question whether the letter is in



the handwriting of A are relevant, though neither B, C nor D
ever saw A write.

Section 47 deals with the opinion of persons who are not
experts but the opinion of such person is made admissible.
When the court has to determine the question as to particular
handwriting of any person, it can admit the opinion of an
expert, but at the same time it may also admit the opinion of a
person who is acquainted with the handwriting of that person.
The opinion evidence of non-expert is relevant only if the
condition laid down in Section 47 is proved. In what manner a
person may be acquainted with handwriting of other person
has been given in the explanation appended to the section.
Section 47 deals with the opinion of person who is acquainted
with the handwriting of another is relevant. Thus the statement
of person in whose presence the writing was made or the
person who is habitually receiving letters from that person is
relevant. If a person is familiar with this writing is also relevant.
But, the conviction cannot be based on the opinion of
handwriting expert. The opinion of handwriting expert can be
relied upon when supported by other interest of evidence and
corroborates the circumstance evidence. Under the section any
person acquainted with one’s handwriting means that he has
seen the person write or he has knowledge by means of
correspondence or has habitual submission of documents
purporting to be the handwriting of that person. “Therefore,



before a witness qualifies himself to state about the authorship
of a writing he must depose as to how he has been acquainted
with writing of that person whose writing he tries to prove.” It
must be proved that the witness is acquainted with the
handwriting of a person. It has been held that the evidence
under this section is much more valuable than that a
handwriting expert. When the evidence of the pharmacist was
not questioned and he stated that he was acquainted with the
handwriting of the Doctor who issued the injury report, that
evidence is sufficient. When the signature on cheque is
disputed the court should be assisted by expert opinion or by
any other circumstances to prove the execution of document.
Opinion of an expert can be given : a) By way of expert
evidence under Section 45 of the Indian Evidence Act 1872. b)
Under Section 47 Indian Evidence Act 1872.

Under Section 45 Indian Evidence Act, the opinion of an expert
specifically skilled in handwriting/ finger impressions can be
taken to form an opinion regarding the identity of the
handwriting of accused. Under Section 47 Indian Evidence Act,
the court may take into consideration, the opinion of any
person who is acquainted with the handwriting of the person
who had allegedly written the letter/document. In Ram Narain
v/s State of U.P AIR 1973 S.C , conviction was upheld both
under section 45 and section 47 of the act, in the former by
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scientific comparison and in the latter on the basis of familiarity
resulting from frequent observation.

SECTION 47A. : Opinion as to digital signature when relevant:

When the Court has to form an opinion as to the digital signature
of any person, the opinion of the Certifying Authority which has
issued the Digital Signature Certificate is a relevant fact.

This section deals with the relevancy of expert opinion as to
genuineness of digital signature. “When the court has to form an
opinion as to the digital signature of any person, the opinion of
the certifying authority which has issued the digital signature
certificate is a relevant fact.”

SECTION 48: Opinion as to existence of right or custom, when
relevant.—When the Court has to form an opinion as to the
existence of any general custom or right, the opinions, as to the
existence of such custom or right, of persons who would be
likely to know of its existence if it existed, are relevant.

Explanation—The expression “general custom or right” includes
customs or rights common to any considerable class of persons.

lllustration: The right of the villagers of a particular village to
use the water of a particular well is a general right within the
meaning of this section.

Opinion of persons who are in a position to know of the
existence of a custom or usage in their locality are admissible.
When there is a question of existence of any general custom and
right and on which the court has to form an opinion, the opinion



of persons who are aware of the existence of such general
custom or right is relevant.This section deals with general
custom and general right unlike Section 13 which is confined to
all kinds of custom or right whether public or private. The
general custom means custom prevailing in a locality followed
by considerable number of people, on the other hand, the general
rights are those rights enjoyed by all people of a locality. The
section says about general opinion of persons. The weight of his
evidence would naturally depend on the position and character
of the witness and of the persons on whose statements he has
formed his opinion but he cannot confine to instances in which
he had personally foreseen the usage or custom exercised as a
matter of fact.

The illustration shows that the right of the villagers of a
particular village to use the water of a particular well is a general
right within the meaning of this section.

Whereas under section 32(4) of this Act the opinion of dead
person or a person who cannot be called is admissible. Section
48 concerns with the opinion of a living person only, who would
have known the existence of any general custom or right and the
opinion of that person is relevant. The person who holds such
opinion has to appear in person before the court as per Section
60 which requires that oral evidence must always be direct.
Section 48 does not apply where a special right claimed by a
particular person is in question.

The explanation appended to this section has further clarified the
nature of custom or right. It includes only general custom and
general right common to and observed by a considerable number



of persons of a locality or class. Private custom or right is totally
excluded from operation of this section.

SECTION 49: Opinions as to usages, tenets, etc., when
relevant.—When the Court has to form an opinion as to— the
usages and tenets of any body of men or family, the constitution
and government of any religious or charitable foundation, or the
meaning of words or terms used in particular districts or by
particular classes of people, the opinions of persons having
special means of knowledge thereon, are relevant facts

The section admits the opinion of person who has special means
of knowledge of any word or vocabulary used in any locality,
language, religion, custom etc. Section 49 lays down that when
the court has to form an opinion as to:

(i) Usages and tenets of any body of men or family;

(i) The constitution and government of any religious or
charitable foundation, or

(ilf) Meaning of words or terms used in particular district or by
particular classes of people, the opinion of person who has
special means of knowledge is relevant.

The section is applicable to the evidence given by a person who
is alive. The evidence of a living person who has special means
of knowledge or is very much acquainted with a particular word
may be considered to be relevant. “The weight of opinion



evidence, admitted under section 48, would depend on the
position and character of the witness and of the persons on
whose statement he has formed his opinion.”

SECTION 50:

Opinion on relationship, when relevant.—When the Court has to
form an opinion as to the relationship of one person to another,
the opinion, expressed by conduct, as to the existence of such
relationship, or any person who, as a member of the family or
otherwise, has special means of knowledge on the subject, is a
relevant fact:

Provided that such opinion shall not be sufficient to prove a
marriage in proceedings under the Indian Divorce Act, 1869 (4
of 1869) or in prosecutions under section 494, 495, 497 or 498
of the Indian Penal Code (45 of 1860).

llustrations

(a) The question is, whether A and B were married. The fact
that they were usually received and treated by their friends as
husband and wife, is relevant.

(b) The question is, whether A was the legitimate son of B. The
fact that A was always treated as such by members of the
family, is relevant

Opinion means something more than mere retailing of gossip
or hearsay, it means judgement or beliefresulting from what
one thinks on a particular question.When the Court has to form
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an opinion as to the relationship of one person to another, the
opinion, expressed by conduct, as to the existence of such
relationship, or any person who, as a member of the family or
otherwise, has special means of knowledge on the subject, is a
relevant fact.. The following conditions are to be fulfilled for
application of the section: 1. There must be a dispute on
existence of relationship between one and another pending
before the court and the court will have to determine their
relationship.

2. The opinion sought to be taken must be expressed by conduct.

3. Opinion expressed by conduct must relate to the existence of
relationship.

4. The witness must either be a member of the family or outsider
who has special means of knowledge or particular relationship.

According to this section the opinion must have been expressed
by conduct by a member of the family or by an outsider. The
conduct is therefore, used as evidence of opinion which means
belief or judgment. Thus, a witness may testify to his opinion
placing his own conduct before the court, he may also extend it
to the conduct of others. The belief or conviction may manifest
itself in conduct or behaviour which indicates the existence of
the belief or opinion what the section says that such conduct or
outward behaviour as evidence of the opinion held is relevant
and may, therefore, be proved. Such opinion can be
substantiated by a person holding the opinion by the evidence of
any other person. Where the question of relationship has to be



proved, a member of a family can say what he has been told
about his ancestors, provided what he says, is his own
independent opinion not hearsay. “It is the conduct or outward
behaviour which must be proved in the manner laid down in
Section 60.” When Section 50 is silent about means of proving
conduct for this one has to turn to Section 60 of the Act.

The proviso clarifies that opinion on relationship shall not be
sufficient to prove a marriage in proceeding under the Indian
Divorce Act or in prosecution for bigamy, adultery and enticing
away a married woman (Sections 494, 495, 497 or 498 of
I.P.C.). The question is whether a man and woman were treated
as husband and wife who have been living for a number of
years. In absence of any contrary opinion, the presumption
might have been drawn that they were lawfully married. Under
the proviso the court cannot pass sentence only on the basis of
opinion that a factum of marriage has been proved.There should
be proof of relationship which though is difficult to eastablish.
It may be proved by “opinion expressed by conduct” under this
section. “On relationship of husband and wife between the
defendant and deceased owner’s finding was that wife was
legally wedded with husband. It was based on order in mutation
proceedings. It was vitiated not being based on any legal
evidence.” Neighbors, co-villagers and friends having frequent
intercourse can gather special means of knowledge of such
relationship, such opinion is not relevant unless it is expressed
by conduct which means an overact.

SECTION 51: Grounds of opinion when relevant: Whenever the
opinion of any living person is relevant , the grounds on which
such opinion is based are also relevant.



lllustration : An expert may give an account of experiments
performed by him for the purposes of forming his opinion.

An expert is one who has acquired special knowledge , skill or
experience in any science, art, trade or profession. It is
sufficient so far as the admissibility of the evidence goes, if he
has made a special study of the subject or acquired special
experience therin.

SECTIONS52: In civil cases character to prove conduct imputed
irrelevant, _ In civil cases the fact that the character of any
person concerned is such as to render probable or improbable
any conduct imputed to him , is irrelevant, except in so far as
such character appears from facts otherwise relevant.

This section deals with the relevancy of character evidence in
civil cases. The character of a party to a civil suit cannot be
relevant to the decision of issue arising in that suit. When a
question arises whether a contract entered between the
parties, or whether it is supported by consideration, the
character of the plaintiff or defendant is certainly irrelevant to
the issue. But there may be cases in which the character of a
person may be relevant for the disposal of a suit, such as action
for defamation etc. In Guntaka Hussenaiah Vs Busetti Yerraiah,
AIR 1954 AP 39: Andhra Pradesh High Court said that the
section deals with the relevancy of character evidence in civil
cases. The character of a party to a civil suit cannot be relevant
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to the decision of an issue arising in that suit. But this section
has no bearing on a case where the veracity of a witness is in
question. In Abdul Shakur and others Vs Kotwaleshwar Prasad
and others, AIR 1958 All 54: Allahabad High Court held that
where the contention that certain pronotes had been obtained
from the insolvent while he was under the influence of drink,
has been found to be baseless. Mere general bad character of the
insolvent would be quite irrelevant in a civil case to prove want
of consideration.
Section 140, 146 , 148,153, 155 of the act deals with the
character of a witness . Section 52 to 55 provide for character
of parties to proceeding.

There are exceptions to the rule that character is irrelevant
unless it is in issue.

1. When character is in issue. Evidence can be given when a
party’s character is itself a fact in issue. For example, a suit for
libel or a divorce suit.

2. Character as to affect damages. When the character of any
person is such as to affect the amount of damages which he
ought to receive, is relevant. In mitigating damages the
evidence of character is relevant.

3. When character became issue from other relevant fact. The
facts which are otherwise relevant, are relevant (Section 11) can
be taken into account if the court forms an opinion that the
character of the party might have been guilty of conduct
imported to him or he might not be worthy of credit
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SECTION 53:. In criminal cases, previous good character
relevant.—In criminal proceedings, the fact that the person
accused is of a good character, is relevant.

Section 53 of IE Act provides that in criminal cases the fact that
the person accused is of good character is relevant. This
evidence is of importance in weighing the probabilities in
doubtful case but it could conveniently be dispenced with in
cases where the prosecution case has not been proved. In
criminal cases a man’s character is often a matter of importance
in explaining his conduct and in judging his innocence or
criminality.In all case when evidence is admitted touching the
general character of the party , it ought manifestly to bear
reference to the nature of the charge against him, as for instance
if he be accused of theft, that he has been reputed an honest man
etc.. In criminal trial it is very often pleaded that the accused
bears a good moral character and the character becomes a
material consideration for the court. Naturally, a presumption
against the commission of crime arises and sometimes it
becomes conclusive. The evidence of bad character is wholly
irrelevant and is admissible only in reply. No doubt good
character is a good defense, but it is a very weak evidence; it
cannot outweigh positive evidence in regard to the guilt of a
person. In doubtful case it is rule that the accused may take the
plea of possessing good character, otherwise every accused will
take the plea. “A man’s good character is a fact making strongly
for inference that he is innocent. The evidence of good character
Is therefore, considered Iin connection with all the evidence
bearing upon the question of guilt.” Where the circumstances of
the cases is such that the good character of the accused person
was going to be of no help either way.



SECTION 54: Previous bad character not relevant, except in
reply_In criminal proceedings the fact that the accused person
has a bad character is irrelevant ,unless evidence has been given
that he has a good character , in which case it becomes relevant.

Explanation 1.—This section does not apply to cases in which
the bad character of any person is itself a fact in issue.

Explanation 2—A previous conviction is relevant as evidence
of bad character.

Under this section the prosecution can give evidence of bad
character of the accused and it is relevant. It can give evidence
of bad character only in reply to the accused showing his good
character. If the accused has been guilty of criminal acts other
than those covered by the indictment, for the purpose of leading
to the conclusion that the accused is a person likely from his
criminal conduct or character to have committed the offence for
which he is being tried. The Supreme Court held that his
(accused) bad character is not relevant unless he gives evidence
of good character in which case by rebuttal evidence of bad
character may be adduced.

Relevancy of evidence of bad character:

The prosecution may be permitted to give evidence of bad
character only when the accused offers evidence of good
character. But evidence of bad character in the first instance by
the prosecution is not permitted. “It would only injure the
accused by creating a prejudice against him.” The prohibition of
course will not apply to a case where bad character of any
person is itself in issue. It was held by the Supreme Court that



the evidence which disclosed certain unpleasant things about the
accused was examined by the court in order to ascertain the
motive of the murder and not for proving guilt. In Bai Chaturi
W/O Andheribhai And ... vs State 1960 Evidence of general
bad repute is a type of evidence of general bad character. It is
provided in Section 54 of the Evidence Act that in criminal
proceedings the fact that the accused person has a bad
character is irrelevant, unless evidence has been given that he
has a good character in which case it becomes relevant.
Exception 1 to Section 54 provides that this Section does not
apply to cases in which the bad character of any person is itself
a fact in issue. Exception 2 to Section 54 provides that a
previous conviction is relevant as evidence of bad character. It
IS, therefore, clear that evidence of bad character is relevant
only when evidence has been given of good character of the
accused and in cases where the bad character of the accused is
itself a fact in issue. In Mankura Pasi v. Queen Empress, ILH 27
Cal 139, it is held relying on Queen v. Kamal Fukeer, 17 Suth
WR Cr. 50, that the character of the accused not being a fact in
issue in the offence of belonging to a gang of persons associated
for the purpose of habitually committing theft punishable Under
Section 401 of the IPC, evidence of bad character or reputation
of the accused was inadmissible for the purpose of proving the
commission of that offence. But, in Bonai "v. Emperor, ILR 38
Cal 408, it has been observed that in cases where the other
evidence has established association for the purpose of
habitually committing theft, evidence of previous convictions
whether for offences against property or for bad livelihood, has
always been admitted, not as evidence of character, but as
evidence of habit. It was also observed that: In cases where the
other evidence has established association for purposes of
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habitually committing theft, evidence of previous convictions,
whether for offences against property or for bad livelihood, has
always been admitted, not as evidence of character, but as
evidence of habit. It was not necessary for the admission of
evidence of previous convictions that the prosecution should
have first affirmatively established the association for the
purpose of habitually committing theft. Under Section 401, IPC
whether a party of accused persons constituted a gang of persons
associated for the purpose of habitual theft, evidence that each
individual of that party is a convicted thief is relevant evidence
for the purposes of that question; and whether that evidence is
tendered before or after the prosecution have established the
association is a matter of no particular moment. Ordinarily it
does not matter whether such evidence is tendered before or
after other admissible evidence, but at the same time, evidence
of previous convictions being evidence of bad character is
admissible under Section 54 of the Evidence Act only when
bad character of the accused is a fact in issue or when
evidence has been given of good character. Under section 401,
IPC bad character of the accused is not a fact in issue. In view
of Section 54 of Evidence Act, in cases where evidence of good
character has not been given,, evidence cannot be given of bad
character when bad character is merely a relevant fact and not
a fact in issue. Of course to prove the purpose of association of
the gang or habit of committing thefts, evidence can be given of
commission of other thefts. In such cases under Explanation 2 to
Section 54 of Evidence Act, evidence can be given of previous
convictions for theft. The effect of Explanation 1 to Section 54,
Evidence Act, is to cancel the effect of Section 54 in cases
where the bad character of the accused is a fact in issue. In the
absence of Explanation 1 to Section 54, Evidence Act, evidence
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of bad character of an accused would not have been admissible
even when it was a fact in issue, because the main part of
Section 54, Evidence Act, provides that the bad character of an
accused is irrelevant in criminal proceedings. The effect of
Explanation 1 to Section 54 is to allow evidence of a fact in
Issue to be given even in cases where the fact in issue happens
to be the bad character of an accused. In criminal proceedings
evidence of general bad character of an accused cannot be
given unless general bad character of the accused is a fact in,
Issue or unless evidence has been given of his good character.
In cases Under Sections 400 and 401, IPC general bad
character of accused is not a fact in issue, In such cases
evidence can be given of bad character in so far as it is a fact
in issue, The fact in issue in a case Under Section 401 is a
particular trait of bad character, namely, association for the
purpose of habitually committing offences of robbery or theft.
Evidence can be given of that particular trait of bad character
but not of general bad character. In such a case evidence
cannot be given that the accused is a murderer or immoral
person or a cheat. In the case of Habeeb Mohammed v. State of
Hyderabad it was held that “In criminal proceedings a man’s
character is often a matter of importance in explaining his
conduct and in judging his innocence or criminality. Many acts
of an accused person would be suspicious or free from all
suspicion when we come to know the character of the person by
whom they are done” It was also suggested in this case that
evidence of good character would be of importance in cases
where the act amounts to an offence only by reason of it being
done with a vicious intention to show the improbability of the
existence of such intent. In cases where intention is not the
essence of the act, evidence of good character would only be of
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use if there exists some doubt as to whether the accused was the
person who committed the act. In Nikka Singh vs State Of
Haryana on 16 July, In criminal proceedings the fact that the
accused person has a bad character is irrelevant unless
evidence has been given that he has a good character in which
case it becomes relevant. In terms of the explanation, the section
Is inapplicable to cases in which the bad character of any
person is itself a fact in issue. Besides, previous conviction is
relevant as evidence of bad character. In criminal cases in
view of the mandate of Section 54 of the Evidence Act, bad
character of an accused for establishing his gquilt is
inconsequential. It is a protection given to an accused so as not
to be put in the category of persons having bad character
except to the extent the circumstances are mentioned in the
provision. In the matter of Shyama Charan Sri Ram Saran Vs.
The State, reported in AIR 1969 Allahabad 61, it appears that,
the Sessions Judge questioned the appellant regarding his
antecedents. The High Court observed as under : "In criminal
proceedings, the fact that the accused person has a bad
character is irrelevant, unless evidence has been given that he
has a good character, in which case it becomes relevant The
bad character of the appellant was not itself a fact in issue in the
case. Under law, the Sessions Judge could examine the appellant
only about the evidence, which was proposed to be used against
him. So, this kind of evidence was clearly in-admissible, and we
have ignored it completely, while judging the guilt of the
appellant."” Hon'ble Supreme Court, in the matter of Ram
Lakhan Singh & ors. Vs. The State of Uttar Pradesh, reported in
AIR 1977 SC 1936, In our system of law an accused starts with
a presumption of innocence. His bad character is not relevant
unless he gives evidence of good character in which case by
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rebuttal, evidence of bad character may be adduced. This
question was examined by court of appeal in R v/s Butter
Waser 1948 where the accused was facing trial for causing
wounds with intent to do grievious hurt. The injured person and
his wife gave evidence that the accused slashed his face with a
razor. Both of them were cross- examined on behalf of the
accused as to their bad character. The accused however, grave
no evidence from his side , but the prosecution produced a
police officer who gave evidence of the previous convictions of
the accused and also of his bad character. LORD GODDARD ,
C.J., delivering the judgement of the court of appeal, held that
such evidence was not admissible. The accused merely attacked
the character of the prosecution witness, he did not give
evidence of his own character and therefore the prosecution had
no right to show that the accused was a man of bad character.

SECTION 55: Character as affecting damages.—In civil cases, the
fact that the character of any person is such as to affect the
amount of damages which he ought to receive, is relevant.
Explanation.—In sections 52, 53, 54 and 55, the word
“character” includes both reputation and disposition; but
1[except as provided in section 54], evidence may be given only
of general reputation and general disposition, and not of
particular acts by which reputation or disposition were
shown.In sections 52, 53, 54 and 55, the word “character”
includes both reputation and disposition; but 2[except as
provided in section 54], evidence may be given only of general



reputation and general disposition, and not of particular acts by
which reputation or disposition were shown.

Section 55 lays down that,—(i) it is applicable only in a suit for
damages, (ii) the character of the plaintiff only is relevant and
such character of the plaintiff is relevant only as to affect the
amount of damages to be awarded to the plaintiff. The
explanation of the Section 55 defines the word ‘character’
which includes both reputation and disposition. Evidence
cannot be given of particular facts, but only of general
reputation and general disposition. It is only in civil case where
the question of damages is to be awarded to the plaintiff is
concerned , that the character of plaintiff becomes relevant. In
India the word character includes both disposition and
reputation. Disposition success the inherent qualities of a
person, reputation means the general credit of a person
amongst the public. Section 55 is an exception to the general
rule laid down in Section 52 of the Act, which provides that the
character of the party in civil case is not relevant. In civil cases
good character being presumed may not be proved in

aggravation of damages, but bad character is admissible in



mitigation of damages, provided that it would not, if pleaded
amount to a justification. According to this section the
character of the party to a civil suit is relevant if it is of such a
nature as to affect the amount of damages which the plaintiff
ought to receive. In such type of cases damages are always in
issue. For example, in case of adultery the plaintiff’s bad
character may be proved; in case of divorce the husband’s cruel
character is relevant. Similarly, in case of breach of promise of
marriage the plaintiff's character being immoral may be
relevant. Thus the plaintiff’s bad character in case of adultery,
husband’s cruel character in divorce case or plaintiff’'s immoral
character in breach of promise of marriage would affect the
amount of damages. The damages should , therefore be
commensurate with this pain, which must vary according as the
character of wife or daughter had been previously unblemished
or otherwise. There has been considerable doubt, whether bin
an action for defamation, evidence can be admitted to impeach
the plaintiffs previous general character , and to show that, at

the time of the publication, he labored under a general



suspicion of having been guilty of the charge imputed to him by

the defendant.
SECTION 56: Fact judicially noticeable need not be proved.

SECTION 57: Facts of which court must take judicial

notice.(both sections to be read together)

For establishing any fact in the court of law we need to
prove that fact with the help of witnesses through proper
procedure as is mentioned in evidence act. Any fact which is
so notorious court takes Judicial notice of that fact. Judicial
notice occurs when a trial court accepts a fact as true without
requiring either party to introduce evidence supporting the
noticed fact. Judicial notice is generally intended to save the
parties, the court and the jury the time and effort associated
with proving facts that are a matter of common knowledge.
The party opposing the judicial notice should be given an
opportunity to present evidence disputing the noticed fact.
Moreover, in a criminal case, judicial notice cannot preempt
the jury’s authority to make its own factual findings. Phipson

Evidence in 14" edition quotes,”Judicial notice is the



cognizance taken by the court itself for certain matters which
are so notorious or clearly established that evidence of their
existence is deemed unnecessary.”It is mandatory to take
judicial notice of facts which is mentioned in list of section 57
but discreation lies with court to take judicial notice of any fact
which is not mentioned in list of section 57 which differs from

case to case.

The Court shall take judicial notice of the following facts:—

(1) All laws in force in the territory of India;]

(2) All public Acts passed or hereafter to be passed by
Parliament 2[of the United Kingdom], and all local and personal
Acts directed by Parliament 2[of the United Kingdom] to be
judicially noticed;

(3) Articles of War for 3[the Indian] Army, 4[Navy or Air
Force]; 5[(4) The course of proceeding of Parliament of the
United Kingdom, of the Constituent Assembly of India, of

Parliament and of the legislatures established under any law for

the time being in force in a Province or in the State;]
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(5) The accession and the sign manual of the Sovereign for the

time being of the United Kingdom of Great Britain and Ireland;

(6) All seals of which English Courts take judicial notice: the
seals of all the 6[Courts in 7[India]], and all Courts out of
5[India] established by the authority of 8[the Central
Government or the Crown Representative]: the seals of Courts
of Admiralty and Maritime Jurisdiction and of Notaries Public,
and all seals which any person is authorized to use by 9[the
Constitution or an Act of Parliament of the United Kingdom or

an] Act or Regulation having the force of law in 7[India];

(7) The accession to office, names, titles, functions, and
signatures of the persons filling for the time being any public
office in any State, if the fact of their appointment to such office
is notified in 10[any Official Gazette];

)(8 The existence, title and national flag of every State or

Sovereign recognized by 11[the Government of India];

(9) The divisions of time, the geographical divisions of the
world, and public festivals, fasts and holidays notified in the
Official Gazette;
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(10) The territories under the dominion of 11[the Government of

India];

(11) The commencement, continuance, and termination of
hostilities between 11[the Government of India] and any other

State or body of persons;

(12) The names of the members and officers of the Court and of
their deputies and subordinate officers and assistants, and also of
all officers acting in execution of its process, and of all
advocates, attorneys, proctors, vakils, pleaders and other persons

authorized by law to appear or act before it;

(13) The rule of the road, 12[on land or at sea]. In all these cases,
and also on all matters of public history, literature, science or
art, the Court may resort for its aid to appropriate books or
documents of reference. If the Court is called upon by any
person to take judicial notice of any fact, it may refuse to do so,
unless and until such person produces any such book or

document as it may consider necessary to enable it to do so.

“Shutting the judicial eye to the existence of such facts and
matters is in a sense an insult to commonsense and would tend

to reduce the judicial process to a meaningless and wasteful
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ritual. No court therefore insists on formal proof , by evidence
of notorious facts of history, past or present. The date of poll,
the passing away of man of eminence and events that have
rocked the nation need no proof and are judicially noticed.
Judicial notice, in such matters, takes the place of proof and is
of equal force. Infact, as a means of establishing notorious and
widely known facts it is superior to formal means of proof”.
Chief justice M.Monir. Judicial notice is a rule in the law of
evidence that allows a fact to be introduced into evidence if the
truth of that fact is so notorious or well known, or so
authoritatively attested, that it cannot reasonably be doubted.
This is done upon the request of the party seeking to rely on
the fact at issue. Facts and materials admitted under judicial
notice are accepted without being formally introduced by a
witness or other rule of evidence, and they are even admitted if
one party wishes to lead evidence to the contrary. Judicial
notice is frequently used for the simplest, most obvious
common sense facts, such as which day of the week

corresponded to a particular calendar date or the approximate
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time at sunset. However, it could even be used within one state
to notice a law of another state—such as one which provides
average baselines for motor vehicle stopping distances. Court
taking judicial notice is different in civil and criminal trials. In
Commonwealth Shipping Representative v P and O Branch
Services, 1[1923] AC 191 at 212] Lord Sumner defined judicial
notice as to refer facts which a judge can be called upon to
receive and act upon either from his general knowledge of
them, or from inquiries to be made by himself for his own
information from sources to which it is proper for him to refer.
It can be argued therefore that the doctrine of judicial notice
binds courts to accept certain facts before it without need to
have the same proved by the parties in evidence. This doctrine
is further said to be the law’s oldest doctrine and that it trace
its origin from the common law tradition though some civil
jurisdictions have adopted it. In this regard, the court in Hollard
v Jones[1917] 23 CLR 149 held that the doctrine of judicial

notice “is based on the common law and its main concern is



https://en.wikipedia.org/wiki/Sunset

that whenever a fact is generally known that every ordinary
person may reasonably presumed to be aware of it, the court
“notices” it, either simpliciter or if it is at once satisfied of the
fact without more, or after such information and investigation
as it considers reliable and necessary to consider eliminate any

reasonable doubt.”

In Onkar Nath & Ors vs The Delhi Administration on 15
February, 1977

The courts below were justified in assuming without
formal evidence that the railway strike was imminent on May
5. 1974 and that a strike intended to paralyse the civic life of
the nation was undertaken by a section of workers on May 8,
1974. The purpose of s. 57 of the Evidence Act is to provide
that the court shall take judicial notice of certain facts rather
than exhaust the category of facts of which the court may in
appropriate cases take judicial notice. Recognition of facts
without formal proof is an act of expediency. Shutting the
judicial eye to the existence of such facts and matters is in a

sense an insult to commonsense and would tend to reduce the
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judicial process to a meaningless and wasteful ritual. No court
insists on a formal proof by evidence of notorious facts of
history--past or present and events that have rocked the
nation need no -roof and are judicially noticed. judicial notice
in such matters takes place of proof and is of equal force.
Shutting the judicial eye to the existence of such facts and
matters is in a sense an insult to commonsense and would tend
to reduce the judicial process to a meaningless and wasteful
ritual. No Court therefore insists on formal proof, by evidence,
of notorious facts of history, past or present. The date of poll,
the passing away of a man of eminence and events that have
rocked the nation need no proof and are judicially noticed.
Judicial notice, in such matters, takes the place of proof and is
of equal force. In fact, as a means of establishing notorious and
widely known facts it is superior to formal means of proof.
Accordingly, the Courts below were justified in assuming,
without formal evidence, that the Railway strike was imminent
on May 5, 1974 and that a strike intended to paralyse the civic

life of the Nation was undertaken by a section of workers on



May 8, 1974. In Debasish Kar Gupta And Anr. vs State Of West
Bengal And Ors. on 19 July, 1999.By this writ petition the
petitioners herein being two guardians of their two respective
wards, viz., Anewsha Kar Gupta and Rupsa Basu, have
challenged the decision of the Managing Committee of the
secondary stream of Brahmo Balika Shikshalaya being the
respondent No. 4 (hereinafter referred to as the said school) and
a notice of the Headmistress dated 13 August, 1998 of the
aforesaid stream for holding admission test of the wards of the
petitioners. K.J.V. Sengupta, J,”. | can take judicial notice that
the State Government alone cannot make effective measure for
imparting education to the children of this country. ¥ Section
57, it could only take such notice if unimpeachable books or
documents are put before it or are otherwise accessible for its
reference. Under the last paragraph of the section the Court is
given the discretion to refuse to take judicial notice of any fact
unless such person calling upon the Court to take judicial notice
of such fact produces any such book or document as it may be
necessary to enable it to do so. In this case no such book or

document was placed before the lower Court for its reference
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to enable it to satisfy itself that such order or notification was
in existence. In its discretion the lower Court refused to take
judicial notice as not then the orders nor the documents
showing the publication of such orders were placed before it. It
is therefore impossible to say that the discretion exercised by
the lower Court is either perverse or illegal. In the result all the

appeals were dismissed.

SECTION 58: Facts admitted need not be proved. —No fact
need to be proved in any proceeding which the parties thereto
or their agents agree to admit at the hearing, or which, before
the hearing, they agree to admit by any writing under their
hands, or which by any rule of pleading in force at the time they
are deemed to have admitted by their pleadings: Provided that
the Court may, in its discretion, require the facts admitted to be

proved otherwise than by such admissions.

Section 58 applies to admission in pleadings and not to
evidentiary admissions(section 17 to 30).Admission in section
58 is conclusive and admission previously discussed i.e,

evidentiary admissions are only relevant.



Facts admitted by the parties or their agents need not be proved.
Section 58 lays down that if the parties to the proceeding or their
agents agree to admit a fact at the hearing or which they agree to
admit by writing under their hands before hearing or which by
any rule of pleading in force at the time, they are deemed to
have admitted by their pleading, it need not be proved. “They be
themselves can be made the foundation of the rights of the
parties.” Even implied admission cannot be allowed to be
withdrawn by way of amendment of written statement.
Admission is the best evidence that can be relied upon, and
though not conclusive, is decisive of the matter, unless
successfully withdrawn or proved erroneous. Judicial admission
means an admission made by a party in a judicial proceeding
relating to an opposing party’s assertion, or a failure to officially
dispute an assertion. Generally, judicial admission is treated as
an incontrovertible fact in the remaining court proceedings.
Further, it relieves the opposing party from having to prove the
admitted fact and bars the party who made the admission from
disputing it. It is also called a solemn admission, admission in
judicio, or true admission. ‘pleadings’ means plaint or written

statement and an admission in pleadings means the admission of



an averment by the opposite party. But a denial, in general terms
Imposes on the plaintiff an specifically alleged by a party in a
plaint and are not denied by the other party, the party who fails
to deny is deemed to have admitted the facts, which are alleged
in the plaint. Order VIII, Rule 5 of CPC says that every
allegation of fact in the plaint, if not denied specifically or by
necessary implications should be taken to be admitted except as
against persons under disability.
Facts admitted by a party in a pleading are admissible against
him without proof, but however, where he takes recourse to an
amendment made in the pleading, the party cannot be permitted
to go beyond his admission.
It is interesting to note that in Modi Spinning and Weaving Mills
Company Ltd. And another v. Ladha Ram and Co., apex court
opined that when an admission has been made in the pleadings,

even an amendment thereof would not be permitted.

According to Section 58 if the parties to a proceeding or their

agents agree to admit, they are deemed to have been admitted:
(a) At the hearing, or

(b) By writing before the hearing, or



(c) Which by any rule of pleading in force they are deemed to
have admitted by the pleading, need not be proved by the
opposite party.

Although under section 58 admission made by the parties and
their agents need not require to be proved. Section 58 postulates
that things admitted need not be proved. It may operate as
estoppels(already discussed in Ilb 5™ sem in section 17 etc.).
Under Order 12, Rule 6 of the CPC the court is not bound by
admission of the parties and their agents. The court may exercise
its discretion to demand some other proof. In Mahendra
Munilal Nanavati v Sushila Nanavati the Supreme Court held
that there was no good reason for the view that the court cannot
act on admissions of the parties in proceeding under the Act.
Admission in civil cases may be accepted or rejected as a whole.
Attempt to resile from admission by way of an amendment is
not punishable. A will which was neither registered nor its
alteration proved, was not allowed to be used in evidence even
though it was admitted. This section vests discretion in the court
to require any fact so admitted to be proved otherwise than by
such admission. Where a sub-tenant was kept by the tenant who

admitted the fact, the court held that a mere admission 1S not



enough, some further proof should be insisted upon. It is a
settled law that the formal admission which was not contradicted
Is binding in subsequent proceeding. n Nagindas Ramdas V.
Dalpatram Ichharam alias Brijram, for a three judge bench of the

apex court has held,

....... Admissions, if true and clear are by far the best proof of
the facts admitted. Admissions in pleadings or judicial
admissions, admissible under section 58 of the evidence act,
made by the parties or their agent at or before the hearing of the
case, stand on a higher footing than evidentiary admissions. The
former class of admissions is fully binding on the party that
makes them and constitutes a waiver of proof. They by
themselves can be made the foundation of the rights of the
parties. On the other hand, evidentiary admissions, which are
receivable at the trial as evidence, are by themselves, not

conclusive. They can be shown to be wrong.”

Since pleadings include both plaint as well as written statement,
the decision, in Nagindas Ramdas, makes it clear that an
admission, in the pleadings, or judicial admissions in the

pleadings or judicial admissions are fully binding on the party,



which makes such an admission, and constitute waiver of proof
thereof. The admission in the pleadings or judicial admissions
would obviously include both express admission as well as

implied admission.

In the backdrop of the decision in Nagindas Ramdas and Lohia
Properties Pvt. Ltd., when the decision, in Modi Spinning and
Weaving Mills Co. Ltd. Is carefully analyzed, there remains no
escape from the conclusion that when an implied admission,
made in a written statement, is binding on the party making the
admission, such admission constitute waiver of proof and cannot
be allowed to be withdrawn by way of amendment of the written
statement, particularly, when the admission seeks to displace a
plaintiff from the admission made by the defendant in his
written statement. A party having once denied cannot
subsequently admit the fact. An admission of fact on a particular
ground is not binding in a other case. Admission made in
affidavit unless explained furnishes best evidence. It is well
settled rule that admission made previously can be allowed to be
explained in order to know that it was erroneous. In criminal
cases the rules of evidence are that the prosecution is under duty

to prove the case against the accused and that they should not



rely upon admission made by him in the course of the trial for
convicting him. An accused cannot be convicted upon the
admission of his pleader. An admission by the accused in
answer to question put by the court under section 313, Cr. PC
cannot be utilized to fill up a gap in the evidence for the
prosecution. Where a magistrate tries a warrant case as a
summons case, a conviction on accuser’s own admission
without taking evidence and not framing charge, will be set
aside. A judge cannot supplement the evidence from the stock
of his personal knowledge was held in R (Giant’s Causeway
etc. Tramway Co.) v/s Antrim justices ,1895.Court can take
judicial notice of constitutional matters e.g,the existence of
title,flag etc. According to Proviso the Court by its discretion
requires some order evidence to support the admitted facts. If
the court is convinced that the admission was obtained by fraud,
collusion or there is suspicion about admission it may require
the fact to be proved otherwise than by such admission. In the
matter of a petition for divorce by the husband on the ground of
adultery of the wife, the proviso will enable the court to insist on
proof even when adultery is admitted.The proviso to section 58

clearly gives discreation to court to require the facts admitted to



be proved otherwise than by such view of this, it is quite clear
that the court at no stage can act blindly or mechanically.Post
mortem report filed by prosecution under section 294(1) of
cr.p.c whose geniuineness is not disputed( i.e, without proof of
signature of the person by whom it purports to be signed) may
be read as substantive evidence. This section dispenses with
proof of every document when it becomes formal on its

genuineness not being disputed.
SECTION 59.

Proof of facts by oral evidence.—All facts, except the
1[contents of documents or electronic records], may be proved
by oral evidence..”” When witness gives evidence orally before
court provided such statements fulfills the conditions laid down
in section 3 of definition of evidence is called as oral evidence.
According to Section 59 all facts except the contents of
document including electronic records may be proved by oral
evidence. It is cardinal principle that where documentary
evidence is available it shall be produced as being it is the best
evidence.Oral evidence does not always mean that the words

spoken must come out from lips of the witness. There are other



methods of communicating thought provided the courts permit.
A statement may be made by signs when the witness is unable to
speak, “a deaf-mute may testify by signs, by writing or through
interpreter.” In Chandrasekera alias Alisandiri v/s The King
1937 AC 220. A Woman whose throat had been cut was unable
to speak owing to the nature of the wound.She was fully
conscious and able to understand what was said to her, to make
signs and to nod her head slightly.She was asked whether it was
accused who had cut her throat, and she nodded her head. She
died afterwards.It was held that evidence as to signs made in
answer to questions put to her was admissible.In an election
petition it was alleged that the votes were solicited on caste
basis, it was held that the statement of the petition was not
correct without substantive evidence. When the entire case is
based on construction of insurance policy the question of
adduction of any oral evidence would be irrelevant. Any type of
evidence whether that is oral evidence, documentary evidence or
evidence of deaf witness is to be properly appreciated and

corroborated in the court of law.



